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WEDNESDAY,  MAY  7,   1975 

Opening  statement  of  Senator  Philip  A.  Hart,  Chairman  of  the  Subcom- 
mittee on  Antitrust  and  Monopoly  in  which  he  explained  an  amendment      Page 
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FuU  exchanges  of  information  is  suggested.  Pointed  out  that  Title  III  of 
S.  1284  would  significantly  expand  the  scope  and  effectiveness  of  com- 
pulsory process  by  (1)  bringing  investigative  subpoenas  into  parallel 
with  Special  Reports  (no  sanctions  are  available  for  noncompliance  with 
subpoenas) 70 

The  Commission  has  been  troubled  by  the  delay  in  enforcing  its  compul- 
sory process,  often  being  faced  with  long  court  battles 70 

Title  IV,  the  parens  patriae  concept  is  supported  by  the  Commission  but 

several  questions  need  to  be  asked 70 

In  parens  patriae  proceeding  by  a  state  attorney  general,  what  are  the 

rights  of  injured  citizens  and  the  possibility  of  duplicative  recovery.  _  70 

A  related  question  involves  the  question  of  how  "general  economy" 
damages  can  be  computed.  It  is  suggested  that  said  provisions  may  be 
ineffective  because  general  economy  damages  may  not  be  susceptible 
to  meaningful  proof 71 

The  FTC  further  questions  the  concept  of  "excess  profits"  as  an  econ- 
ometric  tool 71 

True  a  preliminary  injunction  could  be  obtained  but  the  Commission  needs 

to  be  able  to  accomplish  its  objective  before  its  too  late 71 

(IX) 


Concern  is  expressed  with  respect  to  the  $100  million  requirement  for  a  full 

investigation  of  a  merger.  The  current  $250  million  appears  to  satisfy      Page 
the  requirements  for  enforcing  the  antitrust  laws 72 

Similar  concern  was  expressed  about  the  requirement  that  pre-merger  no- 
tice be  filed  before  any  merger  regardless  of  company  size.  Concern  was 
also  expressed  about  the  escrow  provisions 72 

The  suggestion  was  made  that  the  escrow  provisions  would  be  unworkable 
and  counter  productive.  Instead  adequate  premerger  information  would 
enable  the  Commission  to  seek  the  right  kind  of  relief  for  the  particular 
circumstances 72 

Title  VI  would  give  prima  facie  effect  in  private  actions  to  nolo  contendre 
pleas.  The  Commission  defers  to  the  Justice  Department.  Title  VII 
extends  the  Clayton  Act  jurisdiction  to  matters  "affecting  commerce". 
The  FTC  endorses  such  an  extension  and  suggests  an  amendment  to 
make  mergers  between  "persons"  or  "partnership"  as  well  as  "corpora- 
tions" subject  to  antitrust  regulations 72 

The  FTC  suggests  the  deletion  of  the  "Foreign  Actions"  provisions  because 

of  the  possibility  of  abuse  by  private  litigants __   72 

[End  prepared  statement] 

Pointed  out  difficulty  of  FTC  in  enforcing  the  compulsory  process,  that 
such  delays  are  time  consuming  with  no  real  penalties,  that  Title  III 
will  go  a  long  way  in  speeding  up  the  enforcement  process 63 

In  answer  to  a  question  of  Mr.  Nash,  Assistant  Counsel  to  the  Subcom- 
mittee Mr.  Engman  dissussed  the  legality  of  the  notice  requirements  in 
parens  patriae  actions  where  there  were  small  damages  to  a  broad  class 
of  individuals 64 

Mr.  Engman  pointed  out  that  something  more  than  publication  may  be 

required  prior  to  the  time  they  could  be  cut  off  from  any  claim 64 

•In  answer  to  a  question  by  Mr.  Nash,  Mr.  Engman  expressed  doubt  as  how, 
and  doubt  as  to,  the  tools  available  for  the  recovery  of  or  assessment  of 
"general  economic"  damages 65 

In  answering  further  questions  of  Mr.  Nash,  Mr.  Engman  pointed  out  that 
he  was  of  the  opinion  that  there  is  no  incentive  for  the  development  of 
tools  for  assessing  "general  economic"  damages  and  suggested  further 
consideration  be  given  to  duplication  of  recovery 65 

Mr.  Engman  suggests,  with  respect  to  the  prenotification  requirement,  that 
there  be  some  flexibility  so  that  it  could  not  be  utilized  in  certain  in- 
stances and  expresses  concern  about  a  reduction  of  pre-merger  notifica- 
tion from  $250  million  without  some  flexibility 66 

Mr.  Engman  further  points  out  that  such  a  reduction  would  add  as  many 
as  500  or  600  additional  pre-merger  notifications  compared  with  a  current 
annual  base  of  150 67 

Mr.  Engman  points  out  the  changes  that  have  been  made  in  antitrust  law 
with  respect  to  nolo  contendre  provisions  to  include  the  Purex-Procter 
and  Gamble  case  in  explanation  of  his  position  to  defer  to  the  Department 
of  Justice  with  respect  to  such  legislation 67 

In  continuation  of  that  explanation,  Mr.  Engman  points  out  the  Magnuson- 
Moss  FTC  Improvements  Act  authorizes  separate  civil  penalty  suits  and 
consumer  redress  actions.  Mr.  Engman  points  out  that  he  has  not  had  an 
opportunity  to  study  Senator  Bayh's  suggestion  but  since  it  pertains  to 
criminal  and  fraudulent  action  his  reaction  is  to  defer  to  the  Department 
of  Justice.  _  67 

Statement  of  Senator  Floyd  K.  Haskell 73 

Points  out  that  private  counsel  can  stretch  out  litigation  so  that  the  decision 

of  the  court  is  too  little  and  too  late 73 

Points  out  that  neither  the  Justice  Department  nor  the  FTC  can,  without 
cooperation  with  the  private  companies,  prevent  a  merger,  although 
divestiture  would,  theoretically,  be  possible 73 

[Prepared  statement] 

Discusses  need  for  and  philosophy  of  pre-merger  notification  and  suggests 
modification  (Senator's  own  bill)  to  give  the  FTC  sole  authority  to 
conduct  pre-merger  studies ---  76 

States  that  the  present  merger  process  does  not  work.  While  law  does  give 
the  government  power  to  seek  restraining  order  the  Federal  Rules  of 
Civil  Procedure  require  a  showing  of  reasonable  probability  of  succeeding 
within  10  days — an  impossible  task_   76 


XI 

Expresses  opinion  that  we  can't  afford  oversight  of  mergers  to  rest  upon 

cooperation  of  those  planning  to  merge.  Points  out  the  disturbing  trend      Page 
toward  concentration 77 

[End  prepared  statement] 

Senator  Hart  points  out  differences  in  pre-merger  waiting  period  in  S.  1284 
(60  days)  and  legislation  suggested  by  Senator  Haskell  (180  days). 
Discussion  of  waiting  period  ensues  and  suggestion  made  that  such 
period  is  a  matter  of  judgment-    75 

Discussion  of  comparison  of  S.  1284  and  proposal  of  Senator  Hask'elL 
Senator  Hart  points  out  that  mergers  can  be  challenged  even  after  they 
have  taken  place.  Senator  Haskell  indicated  his  proposal  would  not 
change  that  but  would  provide  a  shield  from  criminal  prosecution 75 

Statement  of  Thomas  E.  Kauper,  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice  accompanied  by  Joe  Sims,  Special 
Assistant,  and  William  Swope,  Deputy  Director  of  Operations 78 

[Prepared  statement] 

Explains  in  general  terms  the  provisions  of  the  several  titles  of  S.  1284 90 

Department  of  Justice  strongly  urges  enactment  of  legislation  to  increase 
the  investigatory  authority  of  the  Antitrust  Division  (Title  II). 90 

Suggestion  is  made  that  section  201(c)  not  be  amended  to  include  "reason- 
able means  of  access  to"  information  because  the  phrase  is  ambiguous, 
and  unnecessary  and  differs  from  the  term  used  in  the  Federal  Rules  of 
Civil  Procedure  (possession,  custody  or  control)  which  is  felt  to  be 
adequate __    9I 

Suggestion  is  made  that  section  201(g)  is  ambiguous;  that  20r(k)  would 
open  up  information  through  CID  to  the  public  and  such  information 
should  be  restricted-   91 

Also  section  201  (k)  does  not  permit  the  person  examined  to  obtain  a  copy 
of  his  testimony  or  give  him  the  right  to  clarify  or  complete  an 
equivocal  answer 92 

Sections  201  (i)  and  (j)  describes  uses  to  which  CID  information  can  be 
bound.  It  is  suggested  that  these  sections  be  made  more  precise  and  that 
such  information  be  made  available  to  the  FTC 92 

States  that  the  ability  to  obtain  more  complete  information  is  clearly 
advantageous.  As  drafted  section  202  presents  same  ex  post  facto  prob- 
lems and  should  be  amended  to  make  penalty  provision  applicable 
prospectively  only.  Suggestion  is  made  that  information  obtained  through 
CID  be  specifically  exempt  from  the  Freedom  of  Information  Act 92 

Summarizes  that  Title  II  is  important,  highly  desirable  and  will  provide 

immediate  and  necessary  assistance  to  enforcement  efforts 93 

Discusses  Title  IV.  Expresses  support  for  the  parens  patriae  concept 93 

Rights  of  absent  parties  must  be  considered  together  with  the  interface 

between  parens  partiae  and  Rule  23 93 

Suggestion  is  made  that  the  provisions  dealing  with  class  actions  be  deleted-  94 

Points  out  that  such  provisions  will  pose  difficulties  with  respect  to  cor- 
porate claims  and  suggests  that  parens  patriae  actions  be  limited  to  in- 
dividual claims 94 

Expresses  feeling  that  actions  authorized  by  S.  1284  not  be  available  as 
Section  7  of  the  Clayton  Act  and  the  Robinson-Patman  Act.  Opposition 
to  section  4c  (a)  (2)  is  expressed  because  of  possible  unforeseen  antitrust 
damage  exposure . 94 

Expresses  opposition  to  proposed  section  4D  and  suggests  its  deletion 95 

Also  points  out  technical  deficiencies  in  said  provisions 95 

Discusses  section  4E  which  would  permit  a  state  to  recover  treble  damages 

although  the  federal  government  can  recover  only  actual  damages 95 

Discusses  the  pre-merger  notification  procedure  and  expresses  support  for 

such  notification 96 

Points  out  that  divestiture  is  not  a  satisfactory  form  of  relief  pointing  out 

the  reasons  why  divestiture  is  often  inadequate 96 

Preventive  relief  is  a  more  desirable  means  of  proceeding  against  unlawful 
acquisitions.  Pre-merger  notification  may,  in  fact,  benefit  the  business 
community  and  prevent  so  called  ' '  midnight' '  mergers 96 

Discussed  the  60  day  pre-notice  requirement  and  suggested  a  change  to  set 

an  upper  limit  on  delays  by  the  agencies 97 

Suggests  a  clarification  to  assure  the  possibility  of  the  use  of  informal 

means  of  obtaining  information 97 


xn 

Suggests  section  23  be  amended  to  require  "the  concurrence"  of  the  At- 
torney General  instead  of  "consultation"  in  the  promulgation  of  pre-      ^age 

merger  notification  regulations 97 

Clarification  is  needed  as  to  how  notification  would  be  applicable  where 

acquisition  is  eflfected  through  a  public  tender  offer 97 

Discusses  fact  that  pre-notification  has  far  reaching  implications 98 

Suggests  amendments  to  except  certain  tj^pes  of  acquisitions  from  pre- 
merger notification 98 

Discusses  confidentiality  of  notification  and  information  submitted  with  it.         98 
Automatic  stay  provisions  are  too  harsh.  Court  should  have  authority,  on 

a  showing  by  the  defendent,  to  lift  the  stay 99 

Objection  is  voiced  to  section  23(g)  because  of  interpretive  diflficulties 99 

Section  23(g)  also  serves  as  a  severe  disincentive  to  mergers 99 

Pre-merger  notification,  waiting  period,  and  judicial  stay  provisions  of  S. 

1284  are  adequate  without  section  23(g) 99 

Section  23(g)   would  also  deprive  the  Department  and  the  courts  of  all 

flexibility 99 

Discusses    Title  VI   and   expresses   support   for   provisions   making   final 

judgments  prima  facie  evidence  in  subsequent  damage  actions 100 

Expressed,  except  for  item  above,  opposition  to  remainder  of  Title  VI 100 

Points  out  pretrial  discovery  and  other  liberialization  make  other  pro- 
visions of  Title  VI  unnecessary 100 

Points  out  that  prima  facie  effect  is,  in  fact,  questionable  as  an  effective 

tool 101 

Doubt  is  expressed  that  prima  facie  effect  of  nolo  contendere  pleas  provide 
any  advantage  and  would  have  an  adverse  effect  on  the  Department's 

enforcement  program 101 

Expresses  objection  to  Title  VI 102 

Expresses  concern  that  the  full  range  of  federal  power  as  granted  in  the 
Commerce  Clause  has  already  been  established  thus  change  of  the  phrase 
from  "in  commerce"  to  "in  and  affecting  commune"  is  not  needed  but 

suggests  a  compromise  for  clarification 102 

Points  out  that  section  702  is  unnecessary  as  it  largely  restates  18  U.S.C. 

§  28  and  that  section  703  merely  codifies  existing  rules 102 

Discusses  cases  dealing  with  compelling  foreign  discovery 102 

Points  out  that  international  law  may  be  involved 103 

[End  prepared  statement] 

Discussed,  in  general,  the  several  titles  of  S.  1284 79 

Expresses  support  for  Title  II 79 

Voices  skepticism  concerning  recovery  of  damages  to  the  general  economy 

of  Title  III 80 

Expresses  concern  about  the  amount  of  damages  which  may  be  awarded 

under  such  provisions  and  discusses  the  "opt-out"  procedure 80 

Questions  how  one  can  break  down  the  claims  in  parens  patriae  proceedings 

and  whether  corporate  claims  should  be  included 80 

Points  out  that  the  provisions  permitting  the  attorney  general  to  file 
parens  patriae  actions  where  a  state  attorney  general  does  not  do  so 
would  bring  pressure  to  bear  for  such  suits.  Expresses  support  for  pre- 
merger notification,  generally 81 

Discusses  significance  of  the  waiting  period  and  expresses  support  for 
same.  Points  out  procedure  is  cumbersome 81 

Discussed  need  for  upper  ceiling  on  waiting  period 82 

Divestiture  is  not  effective.  Automatic  stay  provision  should  be  amended 

to  permit  court  to  lift  same  upon  showing  of  irreparable  harm 82 

Discusses  ramifications  of  current  pre-notification  language 83 

Fact  that  procedure  can  be  established  by  rule  is  not  adequate,  it  leaves 

business  community  in  the  dark 83 

Points  out  creation  of  escrow  account  will  be  a  rather  severe  disincentive 

to  all  merger  activities  some  of  which  may  be  desirable 83 

Since  divestiture  is  statutory  remedy  said  provision  deprives  both  the 

courts  and  the  government  of  desirable  flexibility 84 

Questions  wisdom  of  using  nolo  contendere  pleas  as  an  enforcement  device 

or  make  them  available  at  all 84 

More  resources  would  be  needed  for  enforcement  if  nolo  contendere  pleas 

are  not  given  an  estoppel  effect 84 


XIII 

Points  out  that  benefits  derived  even  from  guilty  verdicts  as  far  as  private 

litigation  is  concerned  is  marginal.  Facts  have  to  be  reproved  to  establish      Page 
damages 85 

Congress   has  indicated   policy   of   encouraging  settlement  short   of  full 

litigation 85 

Discusses  nolo  contendere  pleas 85 

As  a  result  of  questioning  of  Mr.  Nash  it  was  indicated  that  views  expressed 
in  the  statement  were  not  necessarily  the  view  of  the  administration  in 
total 86 

No  opposition  to  such  views  was  known 86 

Discusses  function  of  0MB  in  clearance  process.  Views  of  the  administra- 
tion are  represented  with  respect  to  Title  II 86 

Discusses  notice  requirement  of   Rule  23  and  parens  patriae  by  state 

attorney  generals 87 

Due  process  only  requires  best  kind  of  notice  that  can  be  given 87 

Discusses  costs  of  notice  in  parens  patriae  actions  as  a  result  of  the  Eisen 

case 87 

Question  is  raised  as  to  whether  Eisen  would  apply  to  an  action  by  the 

state 88 

Question  is  raised  as  to  whether  under  the  constitution   Congress  can 

delegate  action  (parens  patriae)  to  the  state 88 

Discusses  whether  parens  patriae  is  a  delegation  of  authority  or  merely  a 

definition  of  injured  party  within  the  concept  of  the  law 88 

Discusses  concept  of  allowing  the  state  to  recover  damages  to  its  genera 
economy  such  as  duplicative  damages,  whether  such  damages  can  be 
segregated,  and  the  possible  quantum  jump  in  liability 88 

Points  out  that,  in  final  analysis,  it  is  the  individual  within  the  state 
who  suffers  the  loss.  Such  an  action  would  be  generalized  tort  kind  of 
action 88 

To  continue  to  increase  damage  exposure  you  may  deter  mergers  that  are 

pro-competitive 88 

Discusses  pre-merger  notification  and  need  for  machinery  to  allow  court  to 

lift  the  stay 88 

Statement  of  Walker  B.  Comegys,  Member,  Council  of  the  American  Bar 

Association  Section  of  Antitrust  Law 120 

[Prepared  statement] 

Expressed  opposition  of  the  American  Bar  Association  to  Title  IV,  Parens 

Patriae  of  S.  1284 128 

Explains  difference  between  HR  38  and  Title  IV;  HR  38  permitting  such 
actions  for  "citizens"  residing  in  the  State,  Title  IV  permitting  such 
actions  on  behalf  of  "persons"  residing  in  the  state 128 

Explains  additional  diff"erences  between  HR  38  and  Title  IV  including 
duplicative  recovery  limitations  and  notice  by  publication.  Both  require 
notification  of  the  state  attorneys  general 128 

Title  IV  permits  the  attorney  general  to  bring  a  parens  patriae  action 
where  the  state  attorney  general  fails  to  do  so.  HR  38  requires  that  such 
an  action  be  brought 129 

While  Title  IV  of  S.  1284  attempts  to  meet  certain  objections  to  HR  38 

the  changes  made  are  not  adequate 129 

The  American  Bar  Association  supports  the  philosophy  of  devising  a 
means  whereby  damages  can  be  recovered  for  small  but  widespread 
consumer  harm -_ 129 

Points  out  that  the  term  "person"  in  Title  IV  of  S.  1284  would  include 

corporations  or  any  other  entity 129 

Recovery  in  small  widespread  antitrust  violations  must  be  permitted 129 

Discusses  the  notification  {Eisen  case)  limitation  of  class  action  damages 

under  Rule  23 129 

Points  out  that  such  actions  often  are  brought  bj^  parties  who  are  more 
interested  in  the  size  and  ability  of  the  defendant  to  submit  to  large 
settlements 129 

Discusses  requirement  for  alternatives  to  class  and/or  Title  IV,  parens 

patriae  actions 129 

Suggests  use  of  actions  by  state  attorneys  general  on  behalf  of  citizens 
which  embody  concepts  protecting  the  rights  of  both  plaintiffs  and 
defendants 130 


XIV 

Suggests  a  simple,  straightforward  bill  for  representative  actions  under      Page 
Rule  23 130 

Points  out  that  Title  IV  of  S.  1284  merely  requires  notice  by  publication. 

Discusses  inadequacy  of  such  notice 130 

Under  Rule  23  adequate  notice  is  required  and  each  has  an  option  to 

"opt  out" 130 

Discussed  fact  that  the  "opt  out"  provisions  of  Title  IV,  S.  1284,  are  not 

effective 130 

In  fairness  to  defendant,  suit  by  state  attorney  general  should  be  con- 
clusive. But  inadequacy  of  notice  requirement  may  not  prevent  addi- 
tional actions 131 

The  "opt  out"  provisions  are  no  more  effective  than  the  effectiveness  of 

the  notice 131 

Also  the  "opt  out"  provisions  of  Title  IV,  S.  1284,  ignore  other  safeguards 
of  Rule  23,  namely;  numerosity,  commodity  typically,  and  preferment  of 
the  class  action — all  of  which  are  covered  by  Rule  23 131 

Discussed  present  law  concerning  injury  to  general  economy 131 

Discussed  benefits  of  parens  patriae  suit  under  Rule  23 131 

Frivolous   and   insignificant  suits  would  not   be  brought,   safeguards   of 

Rule  23  would  be  retained,  and  such  a  suit  would  be  manageable 131 

State    attorney    general    suit    would    have    to    be    exclusive    means    of 

consumer  redress 131 

Said  alternative  is  inferior  to  Rule  23  solution  suggested 132 

Discusses  serious  problems  of  manageability  in  connection  with  the  proof 
and  distribution  of  damages  under  4C(c)  such  as  permitting  damages  in 
gross  dispensing  with  proof  of  individual  damages 132 

Solution    proposed    would    not    solve    manageability    problem.    Antitrust 

damages  cannot  be  computed  in  gross.   132 

Also  all  citizens  should  be  allowed  to  claim  their  damages  on  an  individual 

basis 132 

Under   Rule   23   individual   damage   hearings   could  be   conducted   by  a 

Master 132 

Aggregating  damages   also   creates   serious   issues   of   constitutional    (due 

process)  dimension 132 

Before  Congress  adopts  any  concept  of  damages  in  gross  the  courts  should 

have  an  opportunity  to  consider  massive  class  actions  under  Rule  23   ..        132 

The  adoption  of  a  blanket  rule,  as  proposed,  would  put  the  defendant  in 

jeopardy  by  permitting  pure  speculation  as  to  damages 132 

Antitrust  wrongdoers  must  be  deprived  of  profits  obtained  by  illegal  acts 

but  it  is  essential  to  avoid  undue  punishment 132 

If  Congress  determines  to  retain  aggregate  damage  awards  such  relief 
should  be  carefully  limited,  permitted  only  where  court  has  determined 
that  there  is  widespread  consumer  damages,  and  authorized  only  as 
simple  damages 133 

Discussed    escheat    of    damages    not    claimed — "pot    of    gold"    theory   of 

damages 133 

States  that  "pot  of  gold"  statutory  scheme  is  compensatory  and  punitive 
and  that  no  court  has  held  on  the  merits  that  such  theories  were 
permissible 133 

Recovery  of  damages  to  the  general  economy  of  the  state  discussed  as  a 

provision  overriding  Hawaii  v.  Standard  Oil  Co.  (405  U.S.  251  (1972))..        133 

States  objections  to  overriding  Hawaii  because  of  duplicative  recoveries. .        133 

States  objection  to  overriding  Hawaii  because  of  difficulty  in  computation 

of  such  damages  and  injury  as  too  remote 133 

Discusses  duplicative  recoveries  and  questions  meaning  of  phrase  "general 

economy" 133 

Points  out  that  duplicative  recovery  of  treble  damages  would  be  out  of 

proportion  to  harm  caused 134 

Questions  how  you  could  measure  independent  injury  to  the  state  and 

points  out  that  such  damages  would  be  more  hypothetical  than  real  ..        134 

Injury  to  a  state's  general  economy  is  nebulous  and  indirect 134 

Discusses  fact  that  requirement  for  notification  of  state  attorneys  general 
requires  a  judgment  for  each  of  the  several  states,  which  decisions  are 
themselves  difficult  to  make 134 

Such  decisions  are  compounded  by  provisions  authorizing  attorney  general 

to  bring  suit 134 
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Stresses  fact  that  90  day  notification  period  is  too  short  and  removes 

discretion  a  state  attorney  general  should  have  to  weigh  countervailing      Page 
factors --    135 

Discusses  recovery  of  damages  in  connection  with  federally  funded  state 

programs   135 

[End  of  prepared  statement] 

Title  IV  of  S.  1284  attempts  to  meet  objections  raised  to  HR  38.  Such 

changes  do  not  adequately  respond  to  said  objections 120 

American  Bar  Association  opposes  enactment  of  HR  38  or  Title  IV,  S. 

1284 120 

Discusses  differences  between  HR  38  and  Title  IV 120 

On  questioning  by  Senator  Hart,  Mr.  Comegys  stated  that  the  American 
Bar  Association  supports  legislation  similar  to  Title  IV  if  it  were  limited 

to  citizens  and  incorporated  the  safeguards  of  Rule  23 121 

Would  not  require  state  attorneys  general  to  initiate  action 121 

S.  1284  and  HR  38  both  go  way  beyond  what  is  necessary  for  proper  anti- 
trust enforcement  and  consumer  protection 121 

Simple,  straightforward  bill  providing  for  representative  consumer  actions 

by  the  states  under  Rule  23  would  be  adequate 121 

Title  IV  does  not  provide  protections  of  Rule  23.  Courts  have  accepted 

notice  by  publication  but  such  notice  is  least  effective  method 121 

Should  not  disregard  adequate  notice.  The  "opt  out"  provision  is  illusory, 
not  available  for  persons  who  do  not  read  the  chosen  instrument.  Also, 

other  safeguards  of  Rule  23  are  ignored 122 

Suggests  courts  can  determine  that  the  interest  of  justice  require  state 

attorneys  general  to  bring  action  subject  to  requirements  of  Rule  23 122 

Endorses  class  suit  concept  to  protect  consumers  but  suggests  elimination 

of  parens  patriae  form  of  action  as  proposed  in  Title  IV 122 

Discusses  benefits  available  under  Rule  23 122 

Endorses  attorney  general  class  action  alternative  to  parens  patriae  suit 123 

Solution  of  problems  of  manageability  by  permitting  damages  in  gross  is  ill 
advised.   Damages  cannot  be  computed  in  gross  without    subtracting 

damages  due  citizens  who  "opt  out" 123 

Discusses  problem   involved  in  computing  damages  in  gross 123 

Individuals  should  have  opportunity  to  claim  their  shares.    Aggregating 

damages  will  not  resolve  manageability 123 

Also  there  is  a  problem  of  a  right  to  a  jury  trial  for  damages  in  excess  of  $20_        123 
The  escheat  of  damages,   a  codification  of  the  "pot  of  gold"  theory  of 
damages,  is  noncompensatory  and  punitive  which  no  court  has  upheld 

on  the  merits 124 

Discusses  damages  to  the  "general  economy"  of  a  state 124 

Cannot  separate  damages  to  the  "general  economy"  from  damages  to  the 

citizens  of  the  state  and  there  is  a  question  of  meaning 124 

Damages  to  the  general  economy  would  be  duplicative  and  difficult  to 

measure 124 

Such  damages  would  tend  to  be  more  theoretical  than  real 125 

Damages  to  the  "general  economy"  if  allowed  would  be  extremely  nebu- 
lous and  indirect 125 

Notification  of  suits  as  parens  patriae  for  persons  residing  in  the  state 
requires  difficult  judgments.  Pressures  will  be  brought  to  cause  federal 

actions 126 

90-day  notification  requirement  is  too  skort 126 

It  is  inappropriate  and  impractical  to  require  a  public  official  to  bring  an 

antitrust  action 126 

Senator  Hart  poses  questions  about  costs  involved  if  notice  under  Rule  23 

is  required 126 

It  is  suggested  that  some  protection  can  be  obtained  by  actions  brought  by 

the  F.T.C.  or  the  Justice  Department . 126 

Eisen  case  equated  notice  to  due  process,  a  constitutional  issue 127 

Senator  Hart  pointed  out  that  if  the  recommendations  of  the  ABA  were 

followed  there  would  be  nothing  available  to  the  consumer 127 

Discussion  of  constitution  issue  continued 127 

Mr.   Comegys  stated  he,  as  an  individual,  supported  Title  II,  but  that 

ABA  did  not  have  a  position  on  other  titles 128 
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Page 

Senator  Hart  called  committee  to  order 137 

Statement  of  Ralph  Nader  and  Mark  Green,  Corporate  Accountability 

Research  Group 137 

[Prepated  statement] 

Antitrust  enforcement  has  been  an  ant  eyeing  an  elephant,  an  under- 
funded and  handicapped  program  unable  to  contend  with  great  corporate 
power 146 

Failure  has  serious  economic  consequences.  As  competition  lags  innovation 

and  productivity  decline  and  prices  rise 146 

Anti-competitive  practices  cost  consumers  $30  billion  annually  according 
to  professor  William  Shepherd.  Professor  David  Kameschen  estimates 
the  lost  GNP  at  $60  billion  annually 146 

Current  economic  crisis  make  it  imperative  that  monopolistic  practices  be 
curbed.  Quantity  and  quality  of  antitrust  enforcement  need  to  be  im- 
proved. Both  the  Administration  and  the  Congress  have  committed 
themselves  to  pursue  anti-monopoly  solutions,  a  mirror  of  the  national 
mood,  which  must  be  translated  into  remedial  legislation 146 

Developing  a  civil  antitrust  case  is  an  art  and  a  chore.  The  1962  Civil  In- 
vestigative Demand  act  was  an  advance  at  the  time.  Prior  to  CID  ob- 
taining information  in  civil  cases  was  largely  unproductive 146 

The  CID  as  passed  was  limited  to  firms  under  investigation  and  does  not 
extend  to  other  parties  or  potential  witnesses,  release  of  information 
to  private  plaintiffs  was  forbidden,  and  there  is  no  provision  for  "oral" 
CiD's  (depositions) 147 

Title  II  goes  a  long  way  in  making  the  unwieldly  procedures  more  eflRcient-        147 

The  antitrust  laws  should  be  sensitive  to  incipient  anticompetitive  situa- 
tions. It  is  unrealistic  to  allow  CID  only  for  current  or  past  violations-.        147 

Title  II  would  specifically  correct  said  deficiencies  and  provide  safeguards 

against  prying  eyes  of  the  bureaucracy 147 

Title  III  increases  the  fine  for  violations  of  FTC  special  orders  from  $100 
a  day  to  a  more  realistic  $1,000  to  $5,000  a  day.  This  eliminates  computa- 
tions as  to  whether  obstruction  is  more  profitable  than  cooperation.  But 
to  permit  the  court  to  stay  daily  accumulation  of  penalties  where 
"equities  clearly  favor  such  stay"  seems  ill  advised  as  unduly  permissive 
and  vague 147 

Section  301(b)  (1)  and  (2)  seem  to  be  adequate  guarantees  against  in- 
equitable application  of  said  stay 148 

Title  V.  The  problem  with  the  current  method  of  looking  for  anticompeti- 
tive mergers  is  self-evident.  It  encourages  business  firms  to  consumate 
mergers  before  anything  can  be  done  about  it  and  it  is  difficult  to  overturn 
a  merger  that  has  been  accomplished 148 

Subsequent  to  merger,  it  is  in  the  interest  of  the  company  to  delay  any 
antitrust  investigation  as  long  as  possible  so  as  to  retain  the  fruit  of  the 
venture,  profit,  or  know-how  for  as  long  as  possible 148 

There   are  precedents   for  pre-merger   notification   that  indicate  such  a 

process  can  be  more  efficient  and  certain 149 

Group  is  not  wedded  to  60  day,  $100  million  asset  cut-off".  60  day  wait  seems 
reasonable  but  $100  million  asset  test  would  not  catch  local  or  regional 
market  concentrations.  Suggestion  is  made  to  use  $10  million  asset  test 
in  fieu  of  $100  million 149 

Discusses  argument  that  delay  would  be  unfair  when  only  a  few  mergers 

are  illegal 149 

Title  VI — Suggests  that  the  government  facilitate  private  civil  antitrust 

litigation  so  that  victims  are  compensated 150 

Currently,  because  of  limitations  on  use  of  nolo  contendere  decisions, 
plaintiffs  seeking  damages  have  to  reproduce  evidence.  Such  expense 
discourages  potential  claimants.  According  nolo  pleas  prima  facie  effect 
could  enhance  deterrence  of  criminal  cases 150 

By  pleading  guilty  or  nolo  contendere  one  avoids  expense  of  trial  and  loss 

of  good  will  of  publicized  trial 150 

Discusses  argument  that  nolo  contendere  pleas  would  be  eliminated  caus- 
ing full  trial 150 
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Title  IV- — private  actions  are  needed  to  help  in  the  enforcement  of  anti- 
trust laws.  While  private  antitrust  suits  are  on  the  rise,  proving  damages 
is  often  difficult.  Often  class  actions  are  considered  unmanageable  where 
there  is  small  but  widespread  damages.  Notice  and  costs  of  class  actions 
can  be  prohibitive.  Treble  unexpected  liabilities  can  bankrupt.  Sugges-  Pa&e 
tion  is  made  to  limit  such  recovery  to  single  damages 150 

To  deny  use  of  statistical  or  sampling  methods  of  computing  damages  is  to 

ignore  reliable  modern  math 150 

Recommendation  is  made  that  census  data  and  FTC  line-of  business  reports 

be  made  available  for  antitrust  enforcement 150 

Suggest  consent  decrees  have  prima  facie  effect  in  subsequent  private  civil 

actions 151 

[End  prepared  statement] 

Mr.  Nader  summarized  testimony  on  S.  1284 137 

In  repljr  to  questioning  Mr.  Green  indicated  that  no  data  exists  concerning 
the  average  length  of  time  between  the  divestiture  order  and  the  actual 
divestiture 142 

Unless  the  FTC  and  Antitrust  Division  are  going  to  give  up  on  locally 
based  type  monopolies  it  is  important  that  cutoff  level  be  reduced  to  $10 
million 143 

Discusses  the  deterrent  effect  of  big  cases  versus  deterrent  effect  of  large 

number  of  small  cases 143 

Discusses,  under  questioning  by  Mr.  Chumbris,  Minority  Chief  Counsel, 
the  fact  that  labor  is  exempt  from  antitrust  violation  and  estimates  as  to 
how  much  of  a  specific  price  is  labor  oriented 144 

Suggestion  is  made  that  a  different  legal  apparatus  be  established  to  deal 

with  labor  antitrust  problems 145 

Discusses,  under  questioning  by  Mr.  Nash,  Assistant  Counsel,  the  pos- 
sibility of  making  transcripts  of  testimony  available 145 

Suggestion  is  made  that  the  circularization  of  such  testimony  may  en- 
courage conspiracy 145 

Discussion  of  notice  requirement  in  parens  patriae  actions.  Suggestion  is 
made  that  individual  notice  may  be  impossible.  Thus,  without  notice  by 
publication  you  abrogate  the  possibility  of  aggregate  class  suits 149 

Statement  of  Mr.  J.  W.  Riehm,  Vice  President  and  Secretary,  Thomas  J. 
Lipton,  Inc.,  and  Mr.  J.  Randolph  Wilson,  Covington  and  Burling,  on 
behalf  of  the  Chamber  of  Commerce  of  the  United  States 151 

[Prepared  statement] 

Pointed  out  that  each  of  the  six  titles  of  S.  1284  are  separate  pieces  of 

legislation 170 

Briefly  outlined  the  substance  of  each  title  of  S.  1284 170 

States  that  Title  I  is  filled  with  inaccuracies  and  exaggerations.  Points  out 
that  stable  prices  and  employment  levels  prevailed  in  early  1960's  which 
differs  from  current  severe  inflation  and  rising  in  employment  but  there 

hasn't  been  a  significant  change  in  concentration  of  business 171 

There  is  no  basis  in  fact  for  Mr.  Kauper's  statement  that  illegal  anti- 
competitive conduct  causes  consumer  losses  of  $80  billion  each  year 171 

Above  statement  has  been  discredited  but  it  still  persists 171 

It  is  careless  to  claim  that  inflation  is  due  to  monopolistic  practices 171 

Discusses  monopolistic  practices  and  power  of  labor 171 

The  fact  is  the  federal  government  actively  nurtures  collective  bargaining 
for  the  express  purpose  of  obtaining,  for  labor,  a  higher  return  than  one 
would  get  in  a  competitive  market  and  labor  costs  are  much  more  im- 
portant than  capital  in  inflationary  pressure 172 

Profits  are  the  costs  of  capital.  Denial  is  made  that  monopoly  power  of 

business  contributes  to  the  problem  of  inflation  and  unemployment _        172 

Also  there  are  monopolies  in  agriculture  as  well  as  where  the  right  to  enter 

are  determined  by  governmental  action 172 

There  is  no  evidence  that  antitrust  enforcement  is  inadequate 173 

The  notion  that  antitrust  conspiracies  are  diflficult  to  prove  is  a  fallacy. 

In  fact  the  defense  of  a  conspiracy  trial  is  difficult 173 

The  1966  Amendments  to  Rule  23  facilitate  massive  class  actions  and  en- 
hance the  litigating  power  of  private  damage  plaintiffs 173 

No  evidence  exists  that  violations  of  the  antitrust  laws  are  serious  or  wide- 
spread         173 
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Investors  are  not  in  a  position  to  force  or  prevent  violations  but  they  are      Fage 
ultimately  the  party  being  punished 173 

Summarizes  the  existing  statutory  provisions  and  the  proposed  amend- 
ments of  Title  II 174 

Expresses  opposition  to  the  expansion  of  the  investigatory  powers  of  the 

Justice  Department 174 

The  granting  of  such  powers  creates  the  possibility  of  abuse 175 

The  current  investigatory  powers  of  the  Department  of  Justice  are  ade- 
quate. Said  powers  are  summarized 175 

There  is  no  justification  in  the  comparison  of  the  investigatory  powers  of 

the  FTC  with  the  prosecutorial  powers  of  the  Justice  Department 175 

Further,  the  Justice  Department  has  grand  jury  investigatory  powers.  In 
addition,  in  civil  antitrust  cases  the  Department  of  Justice  can  use 
CID's,  the  FBI,  FTC  investigative  powers,  and  discovery  procedures 
under  the  Federal  Rules  of  Civil  Procedure 175 

There  has  been  no  showing  that  the  above  tools  are  inadequate 175 

The  Department  of  Justice  should  not  have  the  same  investigative  tools  as 

the  FTC  because  of  the  possibility  of  abuse 176 

The  Department's  existing  enforcement  tools  are  entirely  adequate 176 

A  prosecutor  does  not  need  and  should  not  have  the  same  sweeping  proc- 
esses as  a  policy  maker 176 

There  is  a  vital  difference  between  the  FTC  as  a  policy  maker  and  the 

Department  of  Justice  as  a  prosecutor 176 

Initially  the  FTC  had  no  prosecuting  function.  Now  it  has  power  to  pre- 
vent undesirable  trade  practices  but  not  puni,shment 177 

The  FTC  was  given  broad  investigatory  powers  to  carry  out  its  role  as  a 

broad  antitrust  policy-maker 177 

The  granting  of  sweeping  investigative  powers  to  prosecutors  is  unwise 177 

Too  much  of  the  Commission's  time  is  wasted  on  non-existent  antitrust 

violations 177 

There  is  danger  of  abuse  if  broad  investigatory  powers  are  given  to  the 

Department  of  Justice 177 

Title  II  of  S.   1284  would  eliminate  the  safeguards  enacted  in  the  1962 

Act 178 

Prosecutors  have  broad  authority  under  the  supervision  of  the  court 178 

The  Chamber  of  Commerce  opposes  enactment  of  Title  II 178 

Title  III,  S.  1284,  increases  the  applicable  penalties  and,  in  effect,  elimi- 
nates the  equitable  relief  now  available  through  the  courts 179 

The  Chamber  of  Commerce  does  not  oppose  appropriate  increases  in 
penalties  but  does  oppose  mandatory  minimum  penalties  and  the  punitive 
provisions  of  Title  III 179 

Existing  authority  to  enforce  FTC  subpoenas  is  adequate 179 

Summarizes  the  ways  FTC  orders  may  be  enforced.  Evidence  shows  such 

procedures  are  adequate 179 

Discussed  the  history  and  holding  of  the  Supreme  Court  in  St.  Regis  Paper 

Co.  V.  United  States,  368  U.S.  208  (1961) 180 

The  proposed  changes  for  staying  the  accumulation  of  penalties  are  unjust 

and  probably  violate  constitutional  guarantees  of  due  process 180 

Discusses  the  rule  of  the  Regis  case 180 

Under  S.   1284  any  "good  faith"  challenge  to  an  FTC  orders  would  be 

eliminated  and  more  rigid  standards  imposed 181 

Such  rigid  criteria  is  so  punitive  that  they  probably  violate  due  process. 
There  would  be  no  effective  way  to  challenge  an  FTC  order  on  the 
merits 181 

The  proposed  mandatory  minimum  penalty  would  be  unfair.  For  small 

companies  such  forfeitures  would  be  staggering  and  punitive 182 

The  punitive  provisions  of  Title  III  can  be  justified  only  if  it  is  assumed 

that  the  FTC  is  always  right  and  that  any  challenge  thereto  is  wrong. .        182 

The  main  thrust  of  Title  III  is  to  eliminate  the  right  to  challenge  FTC 

subpoenas 1^^ 

Briefly,  summarizes  Title  IV  of  S.  1284 183 

Title  IV  poses  two  separate  questions,  a  class  action  question  and  a  general 

economy  question 1°4 

The  Chamber  endorses  the  objectives  of  the  antitrust  laws  and  agrees  that 

there  should  be  effective  sanctions 184 

Discusses,  briefly,  how  Title  IV  fails  to  accomplish  said  objectives 184 
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Class  actions  have  been  upheld  where  there  were  large  numbers  of  claimants     Page 
with  small  claims 185 

Discusses  problem  of  judicial  manageability.  Settlement  of  the  Antibiotic 

and  Frito-Lay  cases  indicates  one  method  of  handling  such  controversies.  185 
Recovery   of   aggregate   damages   without  proof   of  individual   claims  is 

unwise  and  improper 185 

Fluid  recovery  or  "pot  of  gold"  concept  has  never  been  used  in  a  litigated 

case 186 

S.    1284    would    authorize    "averaging"    concepts   in   proof   of    aggregate 

damages,  a  concept  that  has  been  rejected  by  the  courts 186 

The  constitution  guarantees  each  defendant  the  right  to  be  apprised  of 

claims,  to  cross-examine  adverse  parties,  and  the  right  to  a  jury  trial 186 

The  notice  provisions  of  S.  1284  would  violate  fundamental  constitutional 

concepts  of  due  process 186 

Publication  notice  does  not  satisfy  due  process  whenever  it  is  possible  to 

give  actual  notice 187 

The  "general  economy"  issue  is  not  a  matter  of  parens  patriae  and  no 

justification  for  this  feature  has  been  presented 187 

Real  issue  is  whether  speculative  damages  to  a  state's  general  economy  is 

the  type  of  injury  which  should  be  reached  by  antitrust  laws 188 

S.  1284  seeks  to  eliminate  duplicative  recovery  but  the  risk  is  still  present--  188 
The  proposed  bill  would  unduly  complicate  antitrust  litigation  in  other 

respects 189 

The  asserted  class  action  problem  is  not  an  antitrust  matter 190 

Suggestion  is  made  that  a  simpler  solution  be  found  i.e.  merely  authorize  a 

state  attorney  general  to  bring  an  action  under  existing  class  action 

safeguards 191 

[End  prepared  statement] 

Mr.  Riehm  and  Mr.  Wilson  summarized  statement  on  S.  1284 151 

Senator  Abourezk  arrived  and  assumed  chairmanship  of  subcommittee 159 

On  query  of  Senator  Abourezk  discussed  delays  in  the  enforcement  of  sum- 
mary procedures  (subpoena  etc.) 160 

To  permit  enforcement  of  subpoena  without  resort  to  litigation  would  be 
based  on  assumption  that  the  FTC  is  always  right  and  the  defendant 
is  wrong 162 

Discussion,  under  questioning  of  Senator  Abourezk,  of  fear  that  Depart- 
ment of  Justice,  if  given  broader  powers,  will  abuse  same 162 

Currently  grand  jviry  acts  as  a  buffer  between  the  Department  of  Justice 

and  defendant  in  an  antitrust  case 163 

Experience  has  shown  that  FTC,  with  broad  investigative  powers,  wastes 

70  percent  of  its  time 163 

Mr.  Wilson  continued  his  summary  of  the  prepared  statement 163 

Mr.  Wilson,  imder  questioning  by  Mr.  Nash,  indicated  no  objection  to  a 
concept  of  single  or  simple  challenge  to  FTC  orders.  Multi-District 
panels  now  deal  with  multiple  parallel  lawsuits  in  various  courts 164 

Antitrust  advise  provided  by  private  lawyers  probably  eliminates  more 
antitrust  violations  than  lawsuits  of  the  Department  of  Justice  or  the 
FTC 165 

Mr.  Riehm  continued  summary  of  the  prepared  statement  with  respect  to 

Titles  V,  VI,  and  VII 165 

Merger  activity  rises  and  falls  with  the  stock  market.  Questions  whether 
pre-merger  notification  will  unduly  interfere  with  free  business  entry  or 
exit  that  goes  on : 166 

Pre-merger  notification  proposals  have  been  made  in  the  past 166 

Divestiture  does  work 166 

Mr.  Riehm  continued  summary  of  the  prepared  statement 166 

Under  questioning  by  Mr.  Nash,  discussed  prima  facie  effect  of  nolo  con- 
tendere pleas 168 

Mr.  Chumbris  discussed  difference  between  nolo  contendere  and  plea  of 

guilty 169 

Statement  of  Professor  Walter  Adams,  Professor  of  Economics,  Michigan 

State  University 201 

Enactment  of  S.  1284  will  contribute  to  effective  enforcement  of  antitrust 

laws 201 


XX 

By  using  nolo  contendere  pleas  a  defendant  effectively  precludes  the  filing 

of  triple  damage  actions.  Title  VI  of  S.  1284  would  deny  such  a  privilege      Page 

thus  raising  the  cost  of  committing  antitrust  violations 202 

Discusses  nolo  contendere  pleas 202 

Enactment  of  S.  1284  would  counteract  the  tendency  of  regarding  anti- 
trust infractions  as  harmless  crime 202 

Recognition  is  given  to  fact  that  antitrust  crimes  are  not  inconsequential. .        203 
Enactment  would  enable  victims  of  violations  to  seek  realistic  remedies.-       203 

Discusses  need  to  increase  penalties  for  disobeying  FTC  orders 204 

The  current  $100  per  day  fine  is  inadequate  to  deter  disobedience 204 

Discusses  parens  patriae  actions  by  state  attorney  general  pointing  out 

that  the  state  commands  both  substantial  resources  and  expertise 204 

Discusses  pre-merger  notification.  Passage  would  assure  giant  mergers  are 

brought  to  the  attention  of  the  Department  of  Justice  and  give  authorities 

necessary  data  for  evaluation 204 

The  bill  would  avoid  practical  difficulties  of  postmerger  unscrambling  of 

comingled  assets 205 

Courts  have  been  reluctant  to  order  divestiture  relief  and  such  relief  is 

ineffective 205 

Divestiture  does  not  restore  competitive  market  that  existed  prior  to  illegal 

merger 205 

Relief  obtained  in  cases  adjudicated  under  the  Celler-Kefauver  Act  has 

been  far  from  effective 206 

Title  V  would  give  enforcement  agencies  authority  to  interdict  mergers 

which  would  lessen  competition  or  tend  to  create  a  monopoly 206 

Title  II  would  enable  the  Department  of  Justice  to  obtain  the  necessary 

information  to  evaluate  potential  antitrust  violations 206 

Discussed  rules  by  which  the  competitive  business  game  should  be  played.  _        207 
Discussed  pre-notification  cut-off  i.e.  $100  million  in  assets  or  otherwise. 

But  principle  is  important 207 

Question  (by  Senator  Hart)  discusses  cost  of  mailing  individual  notices  in 

parens  patriae  actions 208 

Antitrust   violations   are   not   victimless   crimes   but  rather   are   offenses 

against  the  public 208 

Dr.  Adams,  on  questioning  by  Mr.  Nash,  supported  nolo  contendere  title..       208 
Currently,  criminal  penalties  for  antitrust  violations  are  meaningless.  The 

only  meaningful  deterrent  is  the  possibility  of  treble  damage  action 209 

By  giving  the  consumer  a  realistic  opportunity  of  fighting  a  treble  damage 

action  you  increase  the  deterrent  effect  of  criminal  violation 209 

Mr.  Chumbris  pointed  out  increased  penalties  for  violations  of  antitrust 

laws 211 

Discussed  reasons  why  corporations  enter  nolo  pleas 211 

Dr.  Adams  points  out  that  nolo  pleas  are  available  for  certain  classes  of 

white-collar  crimes  only 212 

The  inadequacy  of  the  fine  and  the  rarity  of  the  prison  sentence  makes  nolo 

pleas  ineffective  where  they,  in  effect,  serve  to  preclude  treble  damages 

actions 212 

Statement  of  Richard  D.  Godown,  General  Counsel,  National  Association 

of  Manufacturers 217 

[Prepared  statement] 

The    National    Association    of    Manufacturers    (NAM)    cannot    support 

S.  1284 228 

Discusses  legislative  history  of  the  Antitrust  Civil  Process  Act  showing  that 
the  safeguards  provided  in  that  act,  specificallj^  considered  by  the  Con- 
gress, would  be  removed  by  enactment  of  title  II,  S.  1284 229 

NAM  objects  to  the  use  of  CID's  for  persons  not  under  investigation 229 

■  Innocent  third  parties  could  suffer  economic  setbacks  as  a  result  of  such 

an  extension  of  CID's 230 

The  extension  of  CID's  as  suggested  was  considered  and  rejected  by  the 

87th  Congress 230 

NAM  opposes  extension  of  the  Antitrust  Civil  Processes  Act  (ACPA)  to 
allow  investigations  involving  prospective  violations  as  allowing  un- 
limited    fishing    expeditions -       230 

Investigations  of  possible  future  violations  goes  beyond  the  government's 

reasonable  needs 230 
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Such  investigative  authority  is  readily  susceptible  to  abuse  and  is  not      Pa&e 
needed 230 

Such  investigative  authority  was  specifically  dealt  with  in  the  87th  Congress.       231 

The  87th  Congress  chose  to  limit  ACPA  to  (1)  past  or  present  antitrust  vio- 
lations, (2)  the  production  of  documents,  (3)  subpoenaing  entities  but 
not  persons,  and  (4)  limitations  on  the  use  of  subpoenaed  information..       231 

Summarizes  the  two  substantive  provisions  of  Title  III,  increase  in  penalties 

and  the  codification  of  the  law  relating  to  enjoining  subpoenas  and  orders.       232 

NAM  objects  to  the  fifty-fold  increase  in  civil  penalties  in  that  it  would 

have  a  chilling  effect  on  the  assertion  of  a  legal  right  to  challenge  same..       232 

Availability  of  criminal  sanction  is  sufficient  deterrent  against  frivolous 

or  unreasonable  refusals  to  comply  with  FTC  subpoenas 232 

Since  other  provision  adds  nothing  to  present  law  NAM  suggests  it  be  de- 
leted entirely 232 

Summarizes  the  parens  patriae  provisions  of  Title  IV 233 

NAM  expresses  opinion  that  current  treble  damage  private  action  pro- 
visions   are    sufficient    deterrent 233 

Injury  to  general  economy  provisions  should  be  eliminated  because  of  the 
difficulty  involved  in  any  attempt  to  measure  and  apportion  such 
damages 233 

Discusses  problems  involved  in  aggregate  damage  provisions 234 

Courts  have  been  wrestling  with  problems  involved  in  antitrust  violations. 
To  attack  such  problems  as  though  the  defendants  possessed  a  "pot  of 
gold"  would  lead  to  duplicate  recovery.  NAM  objects  to  Title  IV  of 
S.  1284 234 

Title  V  would  allow  prevention  of  any  merger  without  adequate  safeguards, 
pre-merger  notification  is  not  necessary  and  it  grants  government 
officials  unwarranted  arbitrary  power 234 

The  FTC  now  has  a  pre-merger  notification  program  which  is  triggered 

at  $250  million.  That  program  is  adequate 235 

Title  V  grants  unwarranted  arbitrary  power  to  government  officials 235 

The  extension  of  pre-merger  notification  to  virtually  all  companies  would 
cover  thousands  of  transactions  having  no  anticompetitive  effect  and 
impose  unjustified  burdens  on  small  and  medium  sized  companies 235 

NAM    opposes    any   mandatory    waiting    period.    Business    realties    may 

require  completion  of  a  transaction  in  less  than  such  minimum  period..       236 

Also  waiting  period  may  be  extended  indefinitely  without  adequate 
safeguards 236 

Since  government  can  extend  waiting  period  when  information  is  not 
produced  in  full  could  cause  a  company  to  produce  voluminous  informa- 
tion within  a  few  days  to  avoid  postponement  of  a  merger 236 

Extensions  of  waiting  period  are  openended  and  can  be  used  to  delay  any 

decision  on  the  merits 236 

Since  demands  for  information  can  be  made  on  any  person  the  parties  to 
the  acquisition  have  no  control  over  submission  of  the  demanded 
information 236 

Parties  to  the  acquisition  have  no  way  to  protect  themselves  where  demands 

for  information  are  submitted  to  third  parties 237 

It  is  unfair  to  require  civil  actions  for  declaratory  relief  only  in  the  U.S. 

District  Court  for  the  District  of  Columbia 237 

Summarizes  pendente  lite  proceedings  suggesting  that  certification  will  be 
made  in  every  action  and  said  provisions  appear  to  require  the  court  to 
postpone  the  merger  automatically 237 

Suggests  enactment  of  Title  V  would  permit  FTC  and  Antitrust  Division 
to  develop  models  of  ideal  competitive  systems  and  thus  police  the  entire 
economy 238 

NAM  opposes  the  provisions  making  nolo  contendere  pleas  prima  facie 
evidence  because  it  would  cause  most  defendants  to  litigate  rather  than 
accept  such  a  plea 238 

Under  nolo  pleas  government  can  avoid  long  expensive  trials 238 

Many  defendants  accept  nolo  contendere  pleas  because  they  don't  want  to 
undergo  the  expense  of  lengthy  trial.  If  such  acceptance  may  make  them 
liable  for  treble  damages,  then  they  would  have  no  choice 238 

Also  nolo  contendere  pleas  may  be  acceptable  for  innocent  parties  because 

trial  would  divulge  trade  secrets 238 

The  public  interest  is  best  served  by  expeditious  relief 238 
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The  government  should  not  be  denied  the  right  to  settle  a  case  prior  to      Page 
full  litigation  and  nolo  contendere  pleas  offer  adequate  relief 238 

NAM  takes  no  position  concerning  Title  VII  but  opposes  other  provisions 

of  S.  1284 238 

[End  prepared  statement] 

Mr.  Godown  summarizes  his  prepared  statement 218 

In  questioning  by  Senator  Hart,  Mr.  Godown  pointed  out  that  he  was  not 

aware  of  any  abuse  of  the  authority  given  to  the  FTC  or  Antitrust 

Division 22.5 

Senator    Hart    indicated    that    he    felt    oral    testimony    would    facilitate 

investigations 22.5 

Mr.    Godown  stated  that  he  was  not  aware  of  any  abuse  where  third 

parties  were  concerned  but  opposed  expansion  of  CID's  which  would 

permit  overzealous  investigative  activities 226 

Mr.   Chumbris  pointed  that  some  specific  proposals  had  been  heard  in 

separate  bills  in  prior  congress 226 

Mr.  Chumbris  pointed  out  that  inflation  has  occurred  in  areas  where  there 

is  no  "concentration"  thus  refuting  idea  that  concentration  or  lack  of 

competition  causes  inflation 227 

Further  points  out  increased  costs  are  higher  in  services  industry  again 

challenging  idea  that  monopolistic  practices  cause  inflation 227 

Mr.  Godown  pointed  out  that  there  are  obvious  economics  of  scale  and 

size 227 

Mr.  Chumbris  pointed  out  that  increases  in  price  of  automobile  1949-1972 

was  only  38.1   percent  whereas  during  same  period   Consumer  Price 

Index  rose  78.8  percent 228 

In  concentrated  industries  price  increases  have  been  slower  than  other 

areas 228 

JUNE  3,  1975 

Opening  remarks  of  Senator  Philip  Hart,  Chairman  of  the  Subcommittee 

on  Antitrust  and  Monopoly 239 

Statement  of  William  Hyland,  Attorney  General  of  New  Jersey 239 

Mr.  Hyland,  who  appeared  on  behalf  of  New  Jersey  Governor  Brendan 
Byrne  referred  to  a  prepared  statement,  and  to  an  addendum. 

[Prepared  statement] 

Economic  conditions  such  as  inflation  and  unemployment  strain  Gov- 
ernment resources  and  deplete  those  of  individual  citizens 243 

New  Jersey  has  enacted  the  toughest  State  antitrust  law  in  the  country, 
vesting  the  State  attorney  general  with  broad  investigatory  powers  and 
providing  for  stringent  penalties 243 

New  Jersey  has  a  sizeable  antitust  section,  and  has  brought  a  number  of 
major  actions  in  both  Federal  and  State  courts  and  joined  other  States 
in  a  number  of  multidistrict  cases 243 

New  Jersey  has  been  innovative  in  applying  antitrust  laws  to  new  areas, 
including  activities  carried  out  in  furtherance  of  political  corruption; 
such  practices  as  bidrigging  can  burden  citizens  with  needlessly  increased 
taxes  and  prevent  competition  in  a  significant  section  of  the  economy. _       243 

New  Jersey  welcomes  the  additional  powers  which  S.  1284  would  confer 

upon  the  States ^'^'^ 

Mr.  Hyland  discusses  some  of  the  provisions  of  S.  1284,  with  particular 
emphasis  on  the  parens  patriae  provisions  in  the  bill ;  he  emphasizes  the 
need  for  consumers  who  incur  individually  small  injuries  to  have  avail- 
able a  remedy  since  the  courts  have  curtailed  the  availability  of  the  class 
action,  and  the  importance  of  the  provisions  allowing  States  to  sue  for 
injuries  to  their  economies 7""u" 

The  provisions  allowing  attorneys  general  to  sue  on  behalf  of  political  sub- 
divisions are  "extremely  good" 244 

The  Bayh  amendment  to  S.  1284,  which  would  reach  unilateral  cnmmal 
or  fraudulent  activity  producing  antitrust  violations,  will  strengthen 
antitrust  enforcement ^'* 
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Despite  the  fact  that  the  long-term  effect  of  the  use  of  nolo  contendere 
pleas  in  subsequent  civil  litigation  is  unpredictable  at  this  time,  New 
Jersey  believes  that  defendants  "will  still  wish  to  avoid  the  stigma  and 
unpleasant  pubhcity  associated  with  guilty  pleas  in  criminal  cases  and 
that  the  provision  in  S.  1284  that  would  allow  the  use  of  nolo  pleas  as  Page 
prima  facie  evidence  in  civil  cases  is  desirable 244 

[End  prepared  statement] 

Mr.  Hyland  reiterates  that  New  Jersey  supports  S.  1284  and  S.  1637  with 
some  minor  changes,  as  well  as  the  other  parens  patriae  legislation  cur- 
rently pending  before  the  subcommittee 239 

New  Jersey  has  a  revolving  fund  that  very  amply  finances  the  operation 

of  its  antitrust  statute 241 

Addendum  to  prepared  statement,  which  analyzes  S.  1284:  "Recommenda- 
tions" portion 

Section  4C(a)(l),  which  gives  the  courts  discretion  to  refashion  a  suit 
brought  as  a  parens  patriae  action  into  a  class  action,  should  be  reworded 
to  specifically  direct  the  court  to  designate  the  State  attornej^  general  as 
the  representative  of  "a  class  or  classes"  if  the  character  of  the  action 
is  changed  to  a  class  action;  otherwise,  the  attorney  general  would  lose 
control  of  the  litigation 248 

Section  4C(a)(2)  should  substitute  the  word  "injuries"  for  "damages"  so 
that  states  would  not  be  precluded  from  seeking  equitable  relief  along 
with  monetary  damages  if  they  sue  because  of  injury  to  their  general 
economies 249 

The  notice  provisions  of  sections  4D(a)  and  4E  are  insufficient  in  that  they 
do  not  now  provide  the  State  attorney  general  with  adequate  informa- 
tion on  which  to  base  a  decision  concerning  the  advisability  of  filing  suit 
and  may  not,  in  the  case  of  a  4E  suit,  provide  any  information  on  which 
to  fashion  a  complaint ;  they  should  be  enlarged  to  require  the  Attorney 
General  of  the  United  States  to  furnish  the  State  attorney  general  with 
copies  of  pleadings  and/or  other  relevant  materials  that  are  not  required 
by  law  to  be  kept  confidential 250 

Statement  of  Ronald   Y.  Amemyiya,  Attorney   General  of  Hawaii  [Mr. 

Amemyiya's  oral  testimony  was  identical  to  his  prepared  statement] 258 

Hawaii  supports,  specifically,  title  IV,  section  401.4c(a)(2),  parens  patriae, 
which  allows  State  attorneys  general  to  sue  for  recovery  of  damages- 
"with  respect  to  damages  to  the  general  economy  of  that  State  or  any 
political  subdivision  thereof" , 258 

Hawaii  is  particularly  interested  in  the  parens  patriae  provisions  because 
in  1972,  in  Hawaii  v.  Standard  Oil,  the  Supreme  Court  disallowed  recov- 
ery by  Hawaii  for  damages  to  the  State's  economy  because  the  Court 
could  not  find  a  legislative  mandate  in  the  Clayton  Act  for  parens 
patriae  actions 258 

Injury  to  State  economies  is  possible  and  it  should  be  compensated  for__        258 

An  example  of  economic  injury  on  the  national  scale  is  contained  in  the 
economic  dislocation  caused  by  the  increased  price  of  oil  and  the  con- 
sequent $30  billion  extraction  from  an  economy  already  suflFering  from 
the  burdens  of  recession  and  inflation 259 

Hawaii  had  its  own  oil  crisis,  created  by  unjustifiably  high  oil  prices,  long 

before  the  national  crisis :. 259 

The  practices  of  three  major  oil  companies,  which  allegedly  were  extracting 
large  sums  of  money  from  consumers  as  a  Avhole,  but  small  sums  from 
individual  consumers,  made  individual  consumer  suits  impractical  and 
were  particularly  harmful  to  Hawaii,  which  is  almost  totally  dependent 
on  oil  for  energy  and  which  received  little  of  the  oil  companies'  gains.-       259 

The  above  theorj^  and  effects  mean  that  antitrust  \'iolations  have  adverse 
day-to-day  consequences  for  the  man  in  the  street  and  for  State 
governments 259 

Statement    of    William    T.    Stephens,    Assistant    Attorney    General    of 

Alabama 260 

Alabama  supports  S.  1284,  and  particularly  the  parens  patriae  provision 260 
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Mr.    Stephens   discusses   the  potential   antitrust  implications   in  the  in- 
creasing concentration   of   economic   power  in  fewer  and  fewer  large      Page 
corporations 261 

In  Alabama,  which  is  moving  from  an  agrarian  to  an  industrial  economy, 
there  is  still  time  to  assure,  through  the  use  of  antitrust  laws,  that  the 
resulting  economy  will  be  based  upon  principles  of  fair  competition 
and  fair  services  to  consumers 261 

The  Antitrust  Division  of  the  Department  of  Justice  and  the  Federal 
Trade  Commission  have  been  vigilant,  but  handicapped  by  a  lack  of 
resources,  in  the  fight  to  protect  against  economic  injustice 261 

The  Justice  Department  has  only  8  to  11  attorneys  to  handle  all  the  anti- 
trust matters  that  arise  in  8  to  10  Southern  States 261 

The  Department  of  Justice  has  expressed  that  it  would  welcome  cooper- 
ation from  Alabama  in  the  effort  to  enforce  antitrust  laws 261 

By  themselves,  the  States  are  impotent  against  antitrust  violators 261 

Alabama  has  antitrust  provisions  in  its  laws,  but  they  are  inadequate,  and 
efforts  to  strengthen  the  State  antitrust  law  have  been  opposed  by  busi- 
ness groups 261 

Citizens,  who  must,  therefore,  seek  redress  for  antitrust  violations  by 
means  of  private  lawsuits,  are  not  economically  or  legally  sophisticated 
enough  to  recognize  antitrust  violations 262 

Class  actions  pursuant  to  rule  23  are  limited  utility,  and  most  apt  to  be 
filed  where  attorneys  believe  there  is  a  chance  for  large  legal  fees  rather 
than  where  there  has  been  a  serious  impact  upon  a  community 262 

S.  1284  would  permit  State  attorneys  general  to  represent  a  State's  citizens, 

as  well  as  the  economic  interests  of  the  State's  political  subdivisions 262 

S.  1284  does  not  place  any  increased  burden  or  restrictions  upon  business- 
men, nor  define  any  new  crimes  or  illegal  activity 262 

Those  who  oppose  the  parens  patriae  provision  of  S.  1284  on  grounds  that 
it  would  cause  the  proliferation  of  litigation  merely  acknowledge  that 
potential  antitrust  violators  would  be  held  accountable  for  their  actions.        263 

While  most  States,  including  Alabama,  do  not  currently  have  large-scale 
antitrust  enforcement  programs,  such  programs  can  and  will  be  devel- 
oped        263 

One  beneficial  effect  of  S.  1284  might  be  to  smooth  the  way  for  enactment 

of  effective  State  legislation 263 

Alabama  would  like  the  opportunity  to  cooperate  with  and  complement 

the  Federal  enforcement  of  antitrust  laws 263 

Statement  of  Steven  Dunne,  Chief  Counsel  of  the  Antitrust  Division  in 

Oregon 263 

Oregon  supports  title  IV  of  S.  1284,  because  codification  of  the  concepts  of 
parens  patriae  suits  on  behalf  of  a  State's  citizens,  and  recovery  for 
damages  to  a  State's  general  economy  could  effectively  encourage  small 
States  to  develop  their  own  antitrust  programs;  Oregon  already  has  an 
antitrust  division 263 

The  proposed  section  4C  of  the  Clayton  Act  is  strongly  needed  legislation 
since  the  courts  have  made  it  clear  that  the  States  do  not  now  have 
parens  patriae  authority  to  recover  damages,  and  in  Hawaii  v.  Standard 
Oil  the  Supreme  Court  rejected  the  concept  that  a  State  could  sue  to 
recover  damages  to  its  general  economy 264 

Recovery  by  the  State  for  damages  to  its  general  economy  would  not 
represent  a  windfall  recovery,  and  likely  objections  to  the  provision  by 
various  segments  of  industry  would  be  dispelled  by  the  fact  that,  in 
Oregon's  view,  recovery  would  be  based  on  "very  clear  and  explicit 
proof"  by  the  State,  through  expert  economic  testimony,  of  damages-.-       264 

Oregon  does  not  feel  that  the  Attorney  General  of  the  United  States  should 
be  burdened  with  the  prosecution  of  antitrust  cases  on  behalf  of  a  State 
for  damage  to  its  general  economy  as  the  Attorney  General  is  authorized 
to  do  under  section  4D,  and  sees  no  need  for  the  provision 264 

Oregon  believes  that  the  language  in  section  4E,  up  to  the  point  in  line  25 
of  page  23  of  S.  1284  is  ambiguous,  with  respect  to  the  ability  of  States 
to  recover  damages  with  respect  to  federally  funded  programs  where  the 
Federal  Government  is  not  a  party  to  the  litigation;  and  that  perhaps 
aU  language  up  to  the  sentence  "If  the  United  States  brings  a  separate 
action  for  damages  sustained"  should  be  eliminated 264 
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Statement  of  Peter  Shack,  Deputy  Attorney  General  of  California  [Mr. 

Shack's  oral  testimony  was  based  in  large  part  on  a  previously  sub-      Page 
mitted,  written  statement,  which  was  unavailable] 265 

Title  IV,  parens  patriae  amendments  to  the   Clayton  Act,   would  fill  a 

glaring  gap  in  the  antitrust  laws 265 

The  frequent  inability  of  consumers  to  prove  individual  damages  often 
allows  defendants  adjudged  liable  for  antitrust  violations  to  retain  most 
of  their  illegal  profits 265 

Mr.  Shack  quotes  from  the  portion  of  the  trial  court  opinion  in  California  v. 
Frito-Lay,  Inc.,  333  F.  Supp.  977  (D.C.Cal.  1971)  that  summarizes  the 
intent  of  title  IV  of  S.  1284 266 

California,  which  has  spent  approximately  $2^^  million  in  the  past  8  years 
to  recover  for  consumers  or  governmental  entities  approximately  $55 
million  in  antitrust  damages,  wholeheartedly  supports  the  concept  of 
title  IV 266 

Parens  patriae  legislation  is  essential  because  it  will  insure  that  the  en- 
forcement efforts  of  the  Federal  Government  are  effectively  supple- 
mented by  Clayton  Act  litigation,  and  would  allow  the  States  to  become 
more  active  in  the  area  of  antitrust 266 

Letter  from  Attorney  General  John  C.  Danforth  of  Missouri.  Mr.  Danforth 

supports  S.  1284 684 

Four  major  changes  in  S.  1284  meet  objections  by  State  attorneys  general 
to  prior  measures  in  the  House  (H.R.  30,  H.R.  12528):  political  sub- 
divisions have  been  added  to  the  category  of  people  on  whose  behalf  an 
attorney  general  may  sue  as  parens  patriae;  the  notice  provision  in 
section  4C(b)  allows  persons  to  opt  out  of  parens  patriae  litigation; 
attorneys  fees  are  allowed  for  State  attorneys  general,  thus  making  Uti- 
gation  self  supporting;  and  the  Attorney  General  of  the  United  States 
is  now  permitted  but  not  required  to  bring  suits  as  parens  patriae  if  a 
State  attorney  general  fails  to 684 

There  are  two  weaknesses  in  S.  1284:  the  States  should  not  be  permitted 
to  recover  for  damage  to  the  general  economy  of  the  State  as  they 
would  be  under  section  4C(a)(2);  and  section  4D  should  be  amended 
so  that  (1)  the  Attorney  General  of  the  United  States  is  required  to 
provide  the  States  with  more  complete  information  than  is  now  the 
case  under  section  4D(a),  (2)  it  is  clear  that  the  90-day  period  after 
which  the  Attorney  General  may  bring  a  suit  if  the  State  attorney 
general  fails  to  is  not  a  statute  of  limitations  with  respect  to  the  State 
attorney  general  suits  under  section  4C,  and  (3)  the  Attorney  General 
may  bring  an  action  for  recover}^  of  damages  to  the  general  economy  of 
the  State,  thus  making  section  4D(b)  correspond  to  section  4C(a)(l) 685 

[End  of  letter] 

Discussion  between  Senator  Hart,  and  Attorney  General  Andrew  P.  Miller 
of  Virginia,  Chairman  of  the  Antitrust  Committee  of  the  National 
Association  of  Attorneys  General,  which  Mr.  MiUer  states  that  the 
association  supports  the  principle  of  S.  1 284 270 

Statement  of  Andrew  P.  MiUer,  Attorney  General  of  Virginia,  Chairman 
of  Antitrust  Committee  of  National  Association  of  Attorneys  General. 
[Mr.  Miller's  oral  testimony  closely  followed  his  prepared  statement] 270 

[Prepared  statement] 

S.  1284  is  the  most  significant  amendment  to  the  antitrust  laws  to  have 

been  considered  by  Congress  since  1950 286 

Title  IV  of  S.  1284  has  wholeheartedly  been  endorsed  both  bj^  the  antitrust 
committee  of  the  association  and  the  association  itself,  the  endorsement 
being  the  product  of  the  mature  deliberation  of  the  various  attorneys 
general  and  not  merely  of  the  executive  committee;  the  endorsement  is 
not  comparable  to  that  of  a  trade  association 287 

Mr.  Miller  states  that  his  testimony  will  be  limited  to  comments  upon  the 
provisions  of  S.  1284  that  had  received  adverse  comments  by  others, 
inasmuch  as  he  had  testified  earlier  on  a  similar  House  bill,  H.R.  12528, 
the  provisions  of  which  are  substantially  the  same  as  those  of  S.  1284 287 

Mr.  Miller  would  exclude  corporations  from  the  concept  of  parens  patriae, 

substituting  "natural  persons"  for  the  word  "person"  that  now  appears.  _        287 


XXVI 

Mr.  Miller  suggests  incorporation  of  the  notice  provision  of  rule  23  of  the 
Federal  Rules  of  Civil  Procedure,  especially  since  such  notice  would 
not,  due  to  the  type  of  consumer  actions  brought  by  the  States,  be      Page 
"unduly  expensive  or  burdensome" 287 

Courts  should  not  be  permitted  to  dilute  the  consumer  remedy  provided 
by  the  parens  patriae  concept  by  fashioning  parens  patriae  actions  into 
class  actions;  however,  the  parens  patriae  concept  is  not  necessary 
with  respect  to  political  subdivisions  of  a  State  and  the  attorney  general 
should  be  able  to  file  a  suit  as  a  "  'representative  of  a  class'  on  behalf  of 
any  and  all  political  subdivisions" 287 

Mr.  "Miller  recommends  that  the  provision  allowing  recovery  of  damages 
to  the  general  economy  of  a  State  (in  section  4C  (a)(2))  be  retained, 
but  with  clarifying  language  that  the  measure  of  damages  (amount  to 
be  fixed  by  the  trier  of  fact)  be  "measured  by  any  decrease  in  revenues 
or  increase  in  expenditures,  or  both,  sustained  by  *  *  *  any  violation 
of  the  antitrust  laws  *  *  *" 287 

Mr.  Miller  beheves  that  provisions  in  section  4D  and  4E  allowing  the 
Attorney  General  of  the  United  States  to  sue  on  behalf  of  individual 
States  would  act  as  a  disincentive  to  the  development  by  the  States  of 
effective  antitrust  programs 288-290 

While  there  is  no  need  for  a  change  in  the  status  of  the  nolo  contendere 
plea,  so  that  such  a  plea  could  be  used  as  prima  facie  evidence  in  a  sub- 
sequent civil  case  (title  VI),  legislation  is  needed  so  that  the  Antitrust 
Division  and  the  Federal  Trade  Commission  would  be  commanded  to 
make  available  to  the  States  "the  fruits  of  the  Government'vS  investiga- 
tion"; the  rule  concerning  the  secrecy  of  grand  jury  proceedings,  which 
has  been  liberalized  since  U.S.  v.  Procter  &  Gamble  Co.,  356  U.S.  677 
(1958),  would  not  be  disrupted  if  the  sharing  command  were  limited  to 
cases  in  which  the  state  was  suing  for  damages  sustained  as  a  result  of 
purchases  made  by  it 288-2 

[End  of  prepared  statement] 

Additional  remarks 

The  90-day  notice  provisions  in  Sections  4D  and  4E  are,  in  any  event, 
inadequate;  "anyone  who  knows  anything  about  antitrust  law  would 
recognize  that  there  is  simply  no  way,  in  many  instances,  to  prepare  a 
case  for  filing  within  such  a  period  of  time" 274 

Mr.  Miller  (and  probably  other  attorneys  general  as  well)  would  question 
the  constitutionality  of  the  provision  allowing  the  Attorney  General  to 
sue  on  behalf  of  a  State 274 

Mr.  Miller  responds  to  some  of  the  points  made  in  the  prepared  testimony 
of  Prof.  Milton  Handler,  and  states  that  the  States  should  not  be  faulted 
for  hiring  outside  counsel  for  the  prosecution  of  large  antitrust  cases, 
that  there  is  no  reason  that  state  attorneys  general  should  not  be  awarded 
counsel  fees,  and  that  there  is  no  stigma  in  the  fact  that  state  cases  are 
often  based  on  federal  complaints  in  the  same  matter 276 

Discussion  between  subcommittee  members  and  staff  and  the  attorneys 
general  present  at  the  se.ssion,  chiefly  concerning  provisions  of  the 
various    State    antitrust    laws 277 

Discussion  between  Senator  Ilruska  and  Mr.  Miller  concerning  employ- 
ment of  special  counsel  by  State  attorneys  general  in  the  prosecution  of 
some  antitrust  cases.  Miller  explaining  that  special  counsel  Avere  neces- 
sary in  instances  where  States  had  minimal  antitrust  divisions,  that  the 
cost  of  retaining  outside  counsel  was  reduced  by  the  retention  of  a 
single  firm  by  several  States  wishing  to  prosecute  a  multi-state  antitrust 
conspiracy,  and  that  the  fees  awarded  are  justified  bj^  the  extraordinary 
number  of  hours  of  preparation  that  go  into  the  prosecution  of  a  large 
antitrust  suit 281 

Discussion  between  Senator  Hruska  and  Mr.  Miller  concerning  the  poten- 
tial for  conflict  of  interest  situations  inherent  in  an  attorney  general's 
mandate  to  represent  "persons,"  which  would  necessarily  include  busi- 
nesses, Mr.  Miller  stating  that  he  favored  amending  "persons"  to 
"natural  persons"  acting  in  their  individual  capacities 284 

Prepared  Statement  of  Julius   Michaelson,    Attorney    General  of   Rhode 

Island 677 
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statement  of  Professor  Milton  Handler,  Representing  the  Firm  of  Kay,      Paee 
Scholer,  Fierman,  Hays  &  Handler  (New  York) 291 

Professor  Handler's  oral  testimony  closely  followed  his  prepared  statement. 

[Prepared  statement] 

Professor  Handler  opposes  the  provision  in  S.  1284  that  would  allow  the 
use  of  nolo  contendere  pleas  as  prima  facie  evidence  in  subsequent  civil 
antitrust  litigation,  primarily  because  the  effect — reducing  the  number 
of  antitrust  suits  concluded  by  nolo  pleas — would  require  a  substantial 
increase  in  the  number  of  judges  to  hear  lengthy  antitrust  cases  and  a 
corresponding  increase  in  the  judicial  structure  (courts,  ancillary  per- 
sonnel, etc.) ;  further,  the  existence  of  liberal  rules  of  evidence  regarding 
discovery  means  that  the  provision  will  not  be  as  useful  to  treble  damage 
litigants  as  is  claimed 300 

What  the  nolo  provision  would  do,  "contrary  to  the  purpose  of  the  omnibus 
bill,  is  to  impede  the  administration  and  enforcement  of  antitrust  by 
compelling  the  trial  of  most  criminal  cases  without  any  real  compensating 
advantage  to  anyone" 301 

Title  IV,  parens  patriae,  rests  on  "dubious  and  unsound"  premises 301 

Unless  a  person  excludes  himself  from  an  action  proposed  by  the  State, 
he  is  totally  denied  the  treble  damage  remedy  now  existent  in  the  anti- 
trust laws,  a  situation  that  (1)  will  smother  the  stimulus  and  impetus 
for  effective  antitrust  enforcement,  (2)  "is  the  most  radical  change  in 
the  antitrust  laws  since  their  original  enactment"  because  it  removes  the 
federal  right  of  action  currently  embodied  in  those  laws,  and  (3)  would 
probably  not  increase  the  efficiency  of  antitrust  enforcement  because  it 
would  treat  "the  various  types  of  businessmen  who  are  affected  by  anti- 
trust violations  *  *  *  like  paupers,  lunatics,  and  the  other  kinds  of 
persons  for  whom  the  States  normally  act  as  parens  patriae" 302 

Even  limiting  parens  patriae  suits  to  those  on  behalf  of  individual  consumers 
presents  problems  such  as  those  encountered  when  the  original  antitrust 
violation  damages  the  first  person  in  marketing  chain  and  it  is  difficult 
or  impossible  to  determine  whether  any  person  farther  down  the  chain 
has  been  injured,  to  what  extent,  and  whether  the  original  violation  was 
the  proximate  cause  of  the  ultimate  injury,  if  any 302 

The  subcommittee  should  consider  carefully  whether  it  would  be  wise  to 

overturn  established  precedents  concerning  proximate  cause 302 

The  "fluid  recovery"  or  aggregate  damages  ]jrovision  "is  i)lainly  imconstitu- 
tional"  in  that  it  allows  the  plaintiff  to  dispense  with  the  exact  computa- 
tion of  damages  and  "gives  legislative  sanction  to  a  process  of  sheer 
guesswork  which  when  quantified  can  inflict  irreparable  harm  to  our  econ- 
omy" ;  such  a  process,  which  distorts  the  meaning  of  the  word  "compensa- 
tion," is  a  classic  case  of  "throwing  the  l)aby  out  with  the  bathwater" 303 

The  parens  patriae  bill  (H.R.  38)  pending  before  the  House  would  extend 
the  aggregate  damages  concept  beyond  parens  patriae  suits  to  all  anti- 
trust actions  certified  as  class  actions  under  rule  23  of  the  Federal  Rules 
of  Evidence 303 

The  vast  majority  of  class  action  antitrust  suits  are  brought,  not  by  con- 
sumers, but  by  businessmen  (such  as  franchisees)  who  are  more  than 
capable  of  making  the  effort  to  prove  their  damages;  to  allow  one  to 
share,  on  a  pro  rata  basis,  in  some  estimated  damage  award  irrespective 
of  whether  he  in  fact  suffered  any  injury  would  amount  to  punishment 
of  the  alleged  violator  while  not  necessarily  amounting  to  compensation 
of  the  businessman 303 

During  a  time  of  recession,  it  would  be  especially  unwise  to  impose  the 
kind  of  conditions  on  large  business  enterprises  that  could  result  in 
bankrupting  the  "principal  source  of  employment  in  this  country" 303 

It  is  not  possible  to  ascertain  any  provable  amount  of  damage  to  the  general 
economy  of  a  State,  but  H.R.  38  defines  the  proof  in  terms  that  were 
specifically  rejected  in  Hawaii  v.  Standard  Oil 304 

There  is  no  way,  despite  the  bill's  prohibition  against  duplicative  recovery, 
to  avoid  such  recovery  where  there  need  be  no  proof  of  individual  dam- 
ages in  parens  patriae  actions 304 

Professor  Handler  questions  the  wisdom  or  necessity  of  conferring  upon 
State  attorneys  general  the  powers  to  enforce  Federal  laws,  and  of  com- 
pensating special  counsel  at  a  rate  other  than  that  paid  to  the  State 
attorney  general 304 
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The  first  section  of  the  Bayh  amendment  to  S.  1284,  which  would  make  it 
a  felony,  with  penalties  of  up  to  $1  million  and  3  years'  imprisonment, 
to  engage  in  "undefined  criminal  or  fraudulent  conduct  with  the  specific 
intent  of  excluding  or  contributing  to  the  exclusion  of  another  from  any 
commercial  activity,"  would  do  away  with  the  "dangerous  probability" 
requirement  of  monopolization  in  section  2  (Sherman  Act)  attempt 
cases,  a  requirement  that  has  been  judicially  approved  since  Justice 
Holmes'  "landmark"  opinion  in  Swift  &  Co.  v.  U.S.  (196  U.S.  375 
(1905)),  and  recently  characterized  by  Donald  Turner,  former  Chief 
of  the  Antitrust  Division  of  the  Department  of  Justice,  as  constituting 
"good  sense";  the  amendment  would  punish  intent  rather  than  for  any  Page 
unlawful  consequences 304 

The  second  section  of  the  Bayh  amendment,  which  would  require  corpora- 
tions guilty  of  any  Sherman  Act  violation  to  forfeit  20  percent  of  their 
gross  revenues  during  the  period  of  the  violation  to  the  Government, 
is  particularly  perplexing  in  that  the  penalty  is  likely  to  bear  absolutely 
no  relation  to  the  unlawful  conduct — i.e.,  the  20  percent  figure  applies 
for  per  se  offenses  and  also  for  "trival  or  obscure"  offenses  "regardless 
of  how  insignificant  [their]  effect  on  competition" 305 

If  the  "findings"  set  out  in  section  102(a)  that,  among  other  things,  in- 
creased concentration  has  contributed  to  our  present  high  rate  of 
inflation,  were  subject  to  judicial  review,  they  would  almost  certainly 
be  set  aside  as  "clearly  erroneous  and  without  foundation";  they  are 
"hyperbolic  rhetoric" 306 

Based  on  j^ears  of  experience  as  both  plaintiffs'  and  defendants'  counsel  in 
complex  antitrust  cases,  on  45  years  of  teaching  experience  in  the  area 
of  antitrust  law,  and  on  extensive  work  with  the  Antitrust  Division, 
Mr.  Handler  states  that  he  is  "constrained  to  voice  [his]  firm  opposition 
to  the  provisions  of"  S.  1284  cited  above 306 

[End  prepared  statement] 

Senator  Hart  orders  printed  in  the  hearing  record  an  as  A'et  unpublished 
paper  (not  available)  presented  by  Professor  Handler  at  the  1975  law 
alumni  symposium  at  Columbia  University  Law  School 299 

In  response  to  a  question  from  Senator  Hart,  Professor  Handler  states 
that  an  expert  in  the  area  of  inflation-concentration  figures,  "finds  less 
inflation  in  the  concentrated  industries  than  the  competitor" 299 

Professor  Handler  states  that  in  order  to  be  acceptable,  S.  1284  (particu- 
larly title  IV)  must  be  limited  to  consumers,  that  suits  should  be  brought 
by  the  Attorney  General  or  the  Federal  Trade  Commission,  and  that 
where  either  plaintiff  has  certified  that  consumers  have  been  injured, 
monies  received  should  be  distributed  to  consumers 300 

Statement  of  Jerome  Shapiro,  partner,  Hughes,  Hubbard  &  Reed  (New 
York),  on  behalf  of  Bristol-Meyers  Co.  Mr.  Shapiro's  oral  testimony 
was  based  substantially  on  his  prepared  statement 307 

[Prepared  statement] 

The  means  chosen  in  S.  1284  to  deprive  the  antitrust  violator  of  the  fruits 
of  his  misconduct  will  not  achieve  their  objective,  primarily  because  the 
means  "would  be  subject  to  substantial  existing  and  new  legal  obstacles" ; 
in  addition,  the  majority  of  consumers  will  not  claim  their  pro  rata  shares 
of  damage  awards,  so  a  better  way  to  achieve  the  desired  end  would  be 
to  create  a  new  cause  of  action  on  behalf  of  the  Government,  a  cause  of 
action  that  would  not  be  subject  to  the  difficulties  inherent  in  the  parens 
patriae  action 316 

Mr.  Shapiro  assumes,  for  purposes  of  his  statement,  (1)  that  actions  brought 
pursuant  to  proposed  section  4C.  (a)  (2)  would  still  need  to  meet  the 
substantive  requirements  of  section  4  of  the  Clayton  Act,  i.e.,  that  there 
has  been  injury  to  the  business  or  property  of  the  plaintiff,  and  (2)  that 
title  IV  is  not  intended  to  result  in  duplicative  recovery 317 

Whether  parens  patriae  cases  brought  pursuant  to  sections  4C.  (a)(1)  and 
4C.  (c)  would  meet  the  "manageability"  criterion  of  rule  23  is  doubtful; 
it  is  likely  that  there  would  be  a  need  for  separate,  individual  proof  erf 
damages  by  members  of  the  class  represented,  as  to  each  plaintiff's  claim; 
in  Eisen  v.  Carlisle  &  Jacquelin  (479  F.  2d  1005  (2d  Cir  1973)),  the 
Second  Circuit  found  the  need  for  such  separate  proof  under  section  4 
of  the  Clayton  Act,  and  Mr.  Shapiro  states  that  he  knows  of  no  circuit 
that  has  held  to  the  contrary,  and  suggests  that  the  Supreme  Court  will 
ratify  the  individual  proof  concept  whenever  it  reaches  the  question —       317 
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Several  cases,  including  Zahn  v.  International  Paper  Co.  (414  U.S.  291 
(1973)),  have  held  that  in  a  class  action,  each  member  must  satisfy  the 
jurisdictional  amount  that  is  a  prerequisite  for  certain  types  of  litigation 
in  the  Federal  courts ;  while  section  4  of  the  Clayton  Act  does  not  contain 
any  jurisdictional  amount,  title  IV  retains  the  section's  standard  of 
"injury  to  business  or  property,"  meaning  that  it  is  likely  that  courts 
would  require  the  same  kind  of  individual  proof  of  damages  that  is 
required  in  the  aggregation  of  damages  where  there  is  a  jurisdictional 
amount;  in  fact,  in  Eisen  (supra),  the  Second  Circuit  held  that  it  would 
be  an  unconstitutional  violation  of  the  due  process  clause  to  allow  the  Page 
assessment  of  aggregate  damages  under  section  4 317 

Mr.  Shapiro  analyses  a  hypothetical  major  price-fixing  case,  in  relation  to 

the  probable  effects  of  title  IV  of  S.  1284 318 

The  State  attorney  general  would  be  representing,  in  a  hypothetical  case 
involving  a  prescription  drug,  individual  consumers  who  made  purchases 
through  a  retail  druggist,  as  well  as  the  retailers  and/or  wholesalers  who 
had  made  purchases  directly  from  the  defendants;  this  situation  would 
pose  technical  problems  with  constitutional  significance 318 

The  "passing  on"  problem  in  a  marketing  chain  where  there  are  several 
purchasers  complicates  the  proof  of  each  consumer,  who  must  show  that 
he  paid  a  higher  price,  not  only  as  the  result  of  the  prior  consumer's 
natural  mark-up,  but  because  the  party  from  whom  he  purchased  did 
not  absorb  the  overcharge  resulting  from  the  price-fixing  violation  and 
therefore  included  that  overcharge  in  his  mark-up  to  subsequent 
purchasers 319 

At  least  two  cases  have  held  that  in  a  situation  where  the  original  purchaser 
did  not  resell  pursuant  to  a  cost-plus  contract,  only  the  original  purchaser 
may  recover  damages  for  the  overcharge  {Hanover  Shoe,  Inc.  v.  United 
Shoe  Machinery  Corp.,  392  U.S.  481  (1968),  Donson  Stores,  Inc.  v. 
American  Bakeries  Co.,  58  F.R.D.  481  (DC  SNY  1973)) 319 

The  passing  on  problem  highlights  two  basic  difficulties  inherent  in  S.  1284: 
first,  although  section  4C(c)  permits  recovery  of  damages  in  the  ag- 
gregate without  the  need  to  prove  individual  damages,  in  fact,  there 
would  be  a  need  to  prove  such  individual  injury  in  order  to  determine 
who  in  the  marketing  chain  had  actually  been  unlawfully  overcharged; 
second,  the  attorney  general  would  be  faced  with  a  conflict  of  interest 
problem  arising  from  the  definition  of  "persons"  to  include  individuals 
and  corporations,  because  the  interests  of  retailers  and  individual  . 
consumers  are  not  likely  to  be  identical.  One  probable  result  of  such  a 
situation  is  that  any  judgment  against  individual  consumers  (assuming 
the  attorney  general  had  opted  to  present  the  case  for  the  retailers) 
would  be  constitutionally  unable  to  be  given  res  judicata  effect;  there 
is  also  a  potential  conflict  between  an  action  brought  by  the  attorney 
general  pursuant  to  section  4C(a)(l)  on  behalf  of  retailers  and  a  suit 
brought  pursuant  to  section  4E,  which  allows  recovery  by  the  State  for 
overcharges  in  a  federally  funded  State  welfare  program 319 

Mr.  Shapiro  discusses  the  difficulties  of  ascertaining  who  has  standing, 
under  section  4  of  the  Clayton  Act,  to  sue  for  injury  onj account  of  alleged 
antitrust  violations,  and  the  difficulties  an  attorney  general  would  face 
in  arguing  on  behalf  of  the  rights  of  two  potentially  incompatible 
groups;  i.e.,  individual  consumers  and  direct  purchasers,  or  retailers  or 
wholesalers , 320 

If  the  individual  consumer  does  not  have  standing  to  sue  under  section  4, 
then  the  retailers  or  wholesalers  will  keep  it  in  its  entirety,  meaning 
that  individual  consumers  would  receive  no  part  of  any  damage  alloca- 
tion        320 

Title  IV  of  S.  1284  does  not  reach  the  threshold  question  of  who  has 
standing  to  sue  because  an  attorney  general  is  authorized  to  sue  on 
behalf  of  persons  "who  have  been  damaged"  while  section  4  of  the 
Clayton  Act  permits  suits  only  by  persons  who  have  been  damaged  "by 
reason  of"  anything  forbidden  in  the  antitrust  laws 320 
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Under  most  of  the  judicial  tests  for  standing,  the  individual  consumer  (or 
indirect  purchaser)  would  not  likely  be  found  to  have  an  assertable 
claim:  some  courts  have  held  that  existence  of  an  intermediary  between 
the  seller  and  the  ultimate  consumer  negates  the  requisite  privity  be- 
between  them;  the  Second  Circuit  has  stated  that  no  one  not  in  the 
"target  area"  of  the  defendant's  conduct  has  standing  to  sue;  the 
Tenth  Circuit  has  formulated  a  test  similar  to  that  used  in  the  Second 
Circuit;  only  in  the  Ninth  Circuit,  which  has  articulated  a  "target-area" 
broad  enough  to  include  "plaintiffs  foreseeably  injured"  by  a  defendant's 
conduct,  would  the  individual  consumer  possibly  have  access  to  the  Page 
courts 320 

In  GAF  Corp.  v.  Circle  Floor  Co.,  Inc.,  463  F.  2d  752  (2d  Cir.  1972),  the 
court  refused  to  hear  a  claim  for  damages  by  a  party  the  court  felt  had 
suffered  consequential  as  opposed  to  direct  injury 321 

As  S.  1284  and  the  proposed  amendments  to  it  are  drafted,  "the  attorney 
general  would  probably  argue  unsuccessfully  that  his  individual  con- 
sumer clients  and  all  of  his  retailer  clients  have  standing,  and  he  would 
end  up  with  only  wholesaler  and  direct-purchasing  retailer  clients,  on 
whose  behalf  he  should  have  been  arguing  that  his  individual  consumers 
clients  and  his  indirect-purchasing  clients  lack  standing" 321 

Mr.  Shapiro  analyzes  a  hypothetical  exclusionary  conduct  case,  in  relation 

to  the  probable  effect  of  title  IV 322 

In  an  exclusionary  conduct  case,  she  attorney  general  would  be  suing,  as 
parens  patriae,  on  behalf  of  three  plaintiffs — the  potential  competitor 
who  was  excluded  from  the  market  by  the  defendants'  price-fixing 
behavior;  the  supermarkets,  drug  stores,  etc.,  who  were  not  able  to  stock 
and  sell  the  excluded  competitor's  products;  and  consumers  who  were 
forced  to  purchase  other  brands  than  those  of  the  excluded  competitor 
and  at  probably  higher  prices 322 

Every  problem  involved  in  the  hypothetical  price-fixing  case  mentioned 
above  (i.e.,  passing-on,  standing)  would  be  present  in  the  exclusionary 
conduct  case;  in  addition,  there  is  an  additional  problem — the  fact  that 
there  would  be  no  "illegal"  price  involved 322 

As  indicated  by  the  Second  Circuit  in  GAF  and  the  Supreme  Court  in 
Hanover  Shoe  (both  cited  supra),  probably  the  only  valid  cause  of  action 
would  be  one  by  the  excluded  competitor,  assuming  that  no  one  else 
could  prove  direct  damage;  in  other  words,  no  consumer  would  have  a 
valid  cause  of  action,  except  in  the  case  where  there  had  been  direct 
purchases:  in  Hanover  Shoe,  the  Court  found  that  despite  illegal  ex- 
clusionary conduct  by  United  Shoe  Machinery  in  the  leasing  rather 
than  sale  of  its  machinery,  Hanover  could  only  recover,  under  section  4 
of  the  Clayton  Act,  if  the  price  it  paid  United  was  itself  illegal,  not 
merely  higher  than  it  would  have  been  absent  any  illegal  conduct 322 

Under  both  GAF  and  Hanover  Shoe,  the  attorney  general  could  only  rep- 
resent corporate  or  business  interests,  which  Mr.  Shapiro  posits  would 
be  contrary  to  what  S.  1284  contemplates 324 

The  problem  with  confining  the  "persons"  to  be  represented  by  the 
attorney  general  to  "natural  persons"  is  that  many  business  interests 
are  in  fact  natural  persons,  while  many  individuals  have  chosen  to  use 
the  corporate  form 324 

The  notice  provision  in  section  4C.  (b)(1),  which  attempts  to  negate  the 
Supreme  Court  ruling  in  Eisen  v.  Carlisle  &  Jacquelin  (417  U.S.  156 
(1974),  "is  doubtful  [constitutional]  validity"  in  that  it  fails  to  recognize 
the  Court's  observation  that  notice  by  publication  is  a  highly  unreliable 
means  of  notifying  interested  parties  that  their  rights  are  before  the 
court;  for  that  reason,  there  could  well  be  required  re-litigation  because 
courts  could  refuse  to  give  binding  effect  to  judgments  affecting  parties 
who  had  failed  to  "opt  out"  of  parens  patriae  or  class  action  litigation 324 

[End  prepared  statement] 

Mr.  Shapiro  briefly  summarizes  his  prepared  statement 300 

Citing  an  antitrust  action  against  Packard,  in  which  he  was  personally 
involved,  Mr.  Shapiro  emphasizes  that  a  primary  defect  in  title  IV  is 
that  it  would  impose  the  same  sanctions  (possibly  involving  exposure 
to  excessive  financial  liability)  on  activity  pursued  innocently  or  to 
effectuate  reasonable  business  judgment  as  it  would  to  activity  followed 
as  a  consequence  of  "a  vicious,  backroom,  secret,  deliberate,  code-using, 
price-fixing  conspiracy" 311 
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Mr.  Shapiro  suggest  that,  in  Ueu  of  actions  on  behalf  of  consumers  (in- 
direct purchasers),  there  be  a  cause  of  action  in  favor  of  the  Government, 
to  impose  a  fine  whose  rationale  would  be  reduction  of  "unjust  en- 
richment" on  the  part  of  an  antitrust  violator;  the  amount  of  damages 
could,  in  the  discretion  of  the  trial  judge,  be  single,  double  or  treble — 
depending  on  the  severity  of  the  violation;  attorneys  general  could 
also  be  endowed,  via  a  qui  tam  type  statute,  with  the  authority  to  sue  Paee 
ex  rel  United  States  to  recover  a  portion  of  the  damages 313 

In  response  to  questions  from  Bernard  Nash,  Assistant  Counsel  to  the 
subcommittee,  Mr.  Shapiro  conceded  that  there  is  currently  a  division 
among  the  circuits  concerning  the  person  (s)  entitled  to  recovery,  but 
indicated  that  he  would  predict  that  the  Supreme  Court  will  eventually 
decide  in  favor  of  the  Second  Circuit's  "target  area"  test 315 

Any  substantive  modifications  of  section  4  of  the  Clayton  Act  would  have 

to  be  made  effective  retrospectively 315 

Statement  of  David  I.  Shapiro,  partner,  Dickstein,  Shapiro  &  Marin,  Wash- 

ington,  D.C 325 

Mr.  Shapiro's  oral  testimony  was  based  substantially  on  his  prepared 
statement. 

[Prepared  statement] 

Mr.  Shapiro  generally  supports  S.  1284;  he  wholeheartedly  endorses  title 
IV  and  would  suggest  an  alternative  to  title  VI  (nolo  contendere)  to 
achieve  the  same  end 339 

Currently,  antitrust  violators  are  immune  from  suit  by  individual  con- 
sumers unless  they  have  records  to  support  their  claims,  and  States 
may  sue  as  representatives  in  class  actions  only  if  they  (States)  have 
made  or  financed  purchases  of  the  products  in  question;  further,  actual 
damage  awards  are  limited  to  the  amounts  claimed  by  persons  with 
the  knowledge  and  sophistication  needed  for  the  presentation  of  indivi- 
dual claims 339 

Title  IV,  which  would  permit  States  to  recover  aggregate  damages  on 
behalf  of  consumers  and  to  use  any  recoveries  in  excess  of  those  claimed 
in  the  furtherance  of  their  antitrust  enforcement  activities,  would  not 
only  protect  consumers  but  also  assist  States  in  their  growing  enforce- 
ment roles;  States  have  been  judicially  recognized  as  "ideal  consumer 
representatives' ' 339 

Corporations  should  be  excluded  from  the  persons  on  whose  behalf  states  , 
could  sue  as  parens  patriae;  the  legislation  should  make  clear  that  only 
"natural  persons  acting  in  their  roles  as  consumers"  are  to  be  included 
within  the  definition 339 

Mr.  Shapiro  would  delete  the  provision  for  suits  on  behalf  of  political 

subdivisions;  there  is  adequate  law  to  protect  their  interests 340 

Section  4C. (a)(1)  is  the  "legislation  and  rulemaking"  that  the  Ninth 
Circuit  referred  to  when  it  refused  to  permit  the  State  of  California  to 
sue  as  parens  patriae  on  behalf  of  consumers  in  California  v.  Frito-Lay, 
Inc.  (474  F.  2d  774,  cert,  denied,  415  U.S.  908  (1973) 340 

In  the  absence  of  legislation  such  as  that  embodied  in  section  4C(a)(l), 
price-fixers  who  perpetrate  a  series  of  individually  small  injuries  to  a 
wide  cross-section  of  consumers  will  be  able  to  retain  the  fruits  of  their 
"perfect  crime" 340 

While  he  supports  the  provision  for  suit  by  a  state  for  damages  to  its 
general  economy,  Mr.  Shapiro  recommends  adopting  the  limiting 
language  currently  embodied  in  H.R.  6786,  that  such  damage  be  limited 
to  measurable  and  actual  decrease  in  revenues  or  increase  of  expenditures 
or  both 340 

Citing  the  Air  Pollution  Cases  (481  F.  2d  122  (9th  Cir.  1973)),  Mr.  Shapiro 
contends  that  the  limitation  he  proposes  would  not  merely  reiterate  the 
right  a  state  already  has  to  sue  for  injuries  suffered  "in  its  capacity  of  » 
consumer  of  goods  and  services":  in  the  Air  Pollution  cases,  the  State  of 
California  was  not  allowed  to  recover  for  injury  to  its  tax  base  because 
increasing  air  pollution  directly  attributable  to  defendants'  conspiracy 
had  resulted  in  business  decisions  not  to  locate  in  the  Los  Angeles  area 
and  to  leave  the  State 340 
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In  agreement  with  the  administration   (testimony  of  Thomas   Kauper), 
Mr.   Shapiro  advocates  not  permitting  the  dilution  of  the  consumer 
remedy  in  parens  patriae  by  allowing  courts  to  transform  the  actions      Page 
into  class  actions 341 

The  notice  requirement  for  parens  patriae  actions  should  be  made  the  same 

as  it  currently  is  for  rule  23  class  actions 341 

Eisen  did  not  detract  from  the  publication  method  of  notice;  that  case 
merely  addressed  the  instance  where  the  names  and  addresses  of  the 
class  members  "happened  to  be  available";  the  Court  did  not  say  that 
the  Constitution  required  individual  notice  in  all  cases ;  due  process  may 
be  satisfied  with  a  lesser  notice 341 

As  in  the  Antihotics  cases,  it  is  unlikely  that  even  a  "reasonable  effort" 
would  uncover  the  names  of  all  affected  consumers;  there  are  not  gen- 
erally records  of  the  consumers  of  anything  except,  perhaps,  "big  ticket" 
items  such  as  automobiles 341 

The  legislative  history  of  a  notice  requirement  such  as  the  one  advocated 
should  clarify  the  fact  that  the  notice  requirement  is  being  made  com- 
parable to  that  in  rule  23  "to  eliminate  any  conceivable  constitutional 
objection  in  that  rare  case  in  which  consumers'  can  be  identified  through 
'reasonable  effort'." 341 

There  is  nothing  inherently  unfair  about  using  the  aggregate  damages  to  a 
class  of  consumers  rather  than  the  provable  damages  of  indivdual 
consumers:  in  Frito-Lay,  the  Ninth  Circuit  encouraged  the  State  of 
California  to  obtain  the  recover}^  it  was  seeking  (and  the  court  felt  it 
could  not  award)  from  Congress 342 

Section  4C(c)(l)  should  be  modified  so  that  damages  may  be  proved  in  the 
aggregate  by  use  of  statistical  or  sampling  means  or  "such  other  reason- 
able system  of  estimating  damages  as  the  court  in  its  discretion  may 
permit,  without  the  necessity  of  separately  proving  the  fact  or  amount 
of  damage  *  *  *." 342 

There  is  adequate  authority  for  permitting  the  estimation  of  damages, 

once  the  fact  of  injury  has  been  proved 342 

Mr.  Shapiro  gives  several  examples  of  expenditures  by  the  states  of  amounts 
in  excess  of  a  distributed  "fluid  recovery"  damage  award  stemming  from 
litigation  in  State  of  West  Virginia  v.  Chas.  Pfizer,  Inc.  (314  F.  Supp.  710 
(D.  SNY  (1970),  aff'd  440  F.  2d  1079  (2d  Cir.),  cert,  denied  404  U.S. 
871  (1971));  in  that  case,  40,000  consmners  in  43  states  filed  claims 
against  a  consumer  fund  totalling  $30  million 343 

Mr.  Shapiro  opposes  sections  4D  and  4E,  which  would  require  the  bringing 
of  actions  by  the  Attorney  General  of  the  United  States  if  the  State 
general  did  not 343 

Giving  nolo  contendere  pleas  prima  facie  effect  in  subsequent  civil  liti- 
gation would  discourage  the  use  of  such  pleas,  an  undesirable  effect; 
Mr.  Shapiro  suggests  leaving  the  present  nolo  provision  in  the  Clayton 
Act  as  it  is,  but  adding  language  to  the  effect  that  the  fruits  of  the 
Government's  investigation  be  made  available  to  the  States,  even  to  the 
point  of  making  grand  jury  testimony  available  on  the  theory  that  the 
traditional  notions  of  grand  jury  secrecy  have  no  relevance  in  an  anti- 
trust action 344 

Appendix:  sets  forth  Mr.  Shapiro's  suggested  revisions  to  S.  1284. 

[End  prepared  statement] 

Mr.  Shapiro  presents  his  oral  testimony  based  on  his  prepared  statement-       325 

In  response  to  a  question  from  Mr.  O'Leary,  staff  director  and  chief 
counsel  to  the  subcommittee,  Mr.  Shapiro  asserts  that  so  far  as  he 
knows  there  is  no  "responsible"  opinion  to  the  effect  that  a  "fluid 
recovery"  damage  award  violates  due  process  considerations;  the  Second 
Circuit  opinion  in  Eisen,  which  found  fault  with  a  "fluid  recovery" 
damage  award,  was  vacated 330 

In  the  antibiotic  settlement,  where  the  recovery  was  based  on  defendants' 
records  indicating  overcharges,  and  individual  claimants  were  sought 
subsequent  to  settlement,  there  was  an  objection  made  to  the  consti- 
tutionality of  such  a  solution,  but  the  court  rejected  the  argument-----       330 

The  margin  of  error,  between  what  consumers  claimed  in  the  antibiotics 
settlement  and  what  a  field  audit  indicated  were  valid  claims,  was  7 
percent 331 

There  is  no  due  process  problem  with  an  administrative  distribution 332 
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Mr.  Shapiro  states  that  his  contingent  fee  arrangement  with  the  States 
involved  in  the  tetracycline  litigation  was  15  percent  of  the  recovery, 
subject  to  court  approval — but  that  the  court  approved  a  lesser  amount. 

The  contingent  fee  arrangement  actually  produced  less  income  for  the      Pae« 
firm  than  would  a  straight  pay-as-you-go  hourly  rate 332 

Contingent  fees  are  necessary,  because  with  the  exception  of  perhaps  one 
or  two  States,  States  do  not  have  the  money  to  hire  counsel  on  an  hourly 
basis,  despite  the  fact  that  plaintiffs'  counsel  would  generally  prefer  to 
be  hired  on  an  hourly  basis,  as  are  defendants'  counsel 332 

In  the  air  pollution  litigation,  which  plaintiffs  lost,  Mr.  Shapiro's  firm 
received  only  out-of-pocket  expenses,  and  no  compensation  for  either 
the  salaries  of  the  lawyers  who  spent  3  years  working  on  the  case,  or 
for  overhead 332 

Mr.  Chumbris,  Minority  Chief  Counsel,  making  a  point  for  Senator  Hruska, 
expressed  the  feeling  that  if  States  are  to  be  given  the  power  to  enforce 
the  antitrust  laws,  they  should  hire  experienced  antitrust  lawyers  to 
head  their  enforcement  divisions,  in  the  same  way  that  the  Federal 
Government  hires  attorneys  from  private  practice  to  head  such  agencies 
as  the  Federal  Trade  Commission,  or  divisions  within  the  Treasury 
Department;  then  there  would  be  no  need  for  outside  counsel  and  con- 
tingent fee  arrangements 333 

Mr.  Shapiro,  in  reply,  notes  that  major  antitrust  actions  may  continue  for 
up  to  or  in  excess  of  10  years,  and  that  it  would  be  nearly  impossible  to 
find  a  private  attorney  willing  to  give  up  his  practice  for  that  period  of 
time,  and  concludes  that  if  the  States  are  to  be  able  to  hire  the  same 
caliber  legal  talent  as  private  defendants  employ,  it  is  necessary  that 
they  be  able  to  hire  outside  counsel  on  the  contingency  that  they  will  be 
paid  only  if  they  win 334 

Mr.  Chumbris  notes  that  if  Congress  enacts  legislation  to  give  State 
attorneys  general  the  powers  embodied  in  S.  1284  it  will  have  to  realize 
that  the  offices  will  not  have  sufficient  time  and  expertise  to  handle 
antitrust  matters  without  the  benefit  of  outside  counsel,  and  decide  the 
wisdom  of  parens  patriae  provisions  in  that  light 335 

Mr.  Shapiro,  in  answer  in  a  question  from  Mr.  Nash  concerning  the  con- 
stitutionality of  title  IV,  which  he  says  does  not  authorize  a  State 
attorney  general  to  sue  on  behalf  of  persons  similarly  situated  (as  class 
action  plaintiffs  do),  but  rather  conditions  the  filing  of  a  suit  by  the 
attorney  general  on  distribution  of  recovery  to  consumers,  replies  that- 
he  sees  no  constitutional  infirmities  in  title  IV;  title  IV  merely  creates 
a  new  and  in  his  view,  desirable,  cause  of  action  on  behalf  of  the  States--       336 

In  answer  to  Mr.  Nash's  question  concerning  the  burden  of  proof  by  the 
plaintiff  consumers,  Mr.  Shapiro  replies  that  it  will  be  unchanged  and 
the  proof  of  estimated  aggregated  damages  is  likely  to  be  more  accurate 
and  less  speculative  than  pooof  of  individual  damages  added  up 337 

Mr.  Shapiro  discusses  the  notice  aspect  of  the  Eisen  decision,  and  says 
that  the  holding  was  based  on  the  literal  language  of  rule  23(c)(2)  and 
not  on  constitutional,  due  process  grounds 337 

Senator  Hart  recesses  the  proceedings 338 

WEDNESDAY,  JUNE  4,   1975 

Senator  Philip  Hart,  chairman  of  the  Subcommittee  on  Antitrust  and 
Monopoly,  calls  subcommittee  to  order  and  welcomes  Mayor  Joseph 
Alio  to  of  San  Francisco 347 

Statement  of  Joseph  L.  Alioto,  mayor  of  San  Francisco,  Calif.,  on  behalf  of 
the  Conference  of  Mayors.  Mayor  Alioto  submitted  a  prepared  state- 
ment for  the  record 347 

[Prepared  statement.] 

The  plethora  of  antitrust  decisions  from  U.S.  Federal  courts  has  placed 
enforcement  procedures  in  a  zone  of  confusion  and  it  is  appropriate  that 
this  confusion  be  dissolved  by  legislative  pronouncements 363 

Hawaii  v.  Standard  Oil  Co.  of  California  is  discussed  and  its  effect  described 
as  depriving  the  private  attorneys  general  of  an  effective  tool  to  fight 
collusion  on  the  pricing  of  consumer  goods  thus  lessening  antitrust  policy 
of  the  United  States 363 
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standing  to  sue  in  the  capacity  of  parens  patriae  must  be  granted  to  dilute      Page 
the  effects  of  Hawaii  v.  Standard  Oil 363 

Procedural  rules  relating  to  class  action  do  not  make  parens  patriae  unneces- 
sary since  the  courts  are  rejecting  many  motions  for  class  action 363 

The  Hart  bill  would  close  a  conspicuous  loophole  which  would  allow  price- 
fixing  companies  to  retain  the  bulk  of  the  revenue  they  extracted  imlaw- 
fuUy  from  the  consuming  public 363 

Failure  to  eanact  the  Hart  amendment  to  the  antitrust  laws  leaves  anti- 
trust malefactors  with  huge  windfalls  when  their  collusive  price  activities 
cover  a  multitude  of  persons 364 

Senator  Hart's  amendment  would  also  rectify  a  judicial  error  of  long  stand- 
ing relating  to  pleas  of  nolo  contendere.  A  nolo  contendere  plea  enables 
collusive  price  fixers  to  escape  the  damages  they  have  caused  consumers, 
and  results  in  long  civil  trials  which  have  discouraged  private  claimants 
from  prosecuting  legitimate  grievances.  There  is  no  difference  between 
a  plea  of  guilty  and  a  plea  of  nolo  contendere  and  therefore  there  should 
be  no  difference  between  the  two  pleas  with  regard  to  antitrust  enforce- 
ment        364 

[End  prepared  statement] 

Cities  have  a  very  vital  interest  in  the  enforcement  of  the  antitrust  laws, 
and,  therefore,  the  powers  S.  1284  would  give  to  State  attorneys 
general  to  bring  actions  should  be  given  also  to  corporation  counsel  and 
city  attorneys 347 

S.  1284  is  "one  of  the  great  pieces  of  antitrust  literature  written  from  the 

standpoint  of  the  victims  of  monopoly" 348 

Prosecution  of  the  electrical  cases,  on  behalf  of  people  fighting  monopolies 
that  affected  widespread  classifications  of  classes  of  people,  represented 
a  "real  watershed  of  the  turn  of  the  private  antitrust  actions  to  re- 
spectability"        348 

Mayor  Alioto  states  that  he  will  discuss  parens  patriae 349 

In  discussing  the  Hawaii  v.  Standard  Oil  case,  Mayor  Alioto  says  that  he 
advised  the  attorney  general  of  Hawaii  that  based  on  the  seemingh' 
unfovmded  price  differential  between  the  cost  of  petroleum  on  the  west 
coast  and  in  Hawaii,  and  "other  evidence  of  what  looked  to  us  like 
collaborated  activity,"  the  State  of  Hawaii  probably  "had  a  lawsuit",.       349 

Mayor  Alioto  cites  Georgia  v.  Pennsylvania  Railroad  Co.,  325  U.S.  439 
(1945)  for  the  proposition  that,  according  to  the  Supreme  Court,  parens 
patriae  is  applicable  to  States  suing  under  the  antitrust  laws 349 

Mayor  Alioto  discusses  the  common  law  doctrine  of  parens  patriae 350 

Mayor  Alioto  contends  that  the  Court  did  not  say  in  the  Georgia  case  that  a 
parens  patriae  suit  under  the  antitrust  laws  may  seek  an  injunction  but 
no  damages ;  he  takes  issue  with  the  Ninth  Circuit  reasoning  in  Hawaii  v. 
Standard  Oil  that  Congress  intended  a  difference  between  the  injunction 
and  damages  sections  of  the  Clayton  Act 350 

Citing  the  settlement  ($200,000)  in  the  Hawaii  case,  Mayor  Alioto  contends 
that  "there  is  today  a  crack  through  which  a  lot  of  violations  can  fall"; 
and  that  it  is  important  that  a  legislative  change  be  made 351 

Courts,  and  particularly  the  eighth  and  ninth  circuits,  do  not  like  private 
antitrust  suits,  and  the  courts  have  continually  engrafted  restrictions  onto 
the  antitrust  laws  that  Congress  never  intended;  Mayor  Alioto  cites 
some  of  the  antitrust  cases  that  have  reached  the  Supreme  Court  after 
courts  of  appeal  have  ruled  in  favor  of  defendants 351 

The  class  action  permissible  under  rule  23  of  the  Federal  Rules  of  Civil 
Procedure  is  in  fact  not  being  allowed  in  alleged  price-fixing  actions  be- 
cause courts  are  saying  that  with  so  many  consumers  affected,  the  class 
would  be  unmanageable 352 

Adding  Eisen,  which  required  individual  notice  in  class  actions,  to  the  con- 
straints of  class  actions  formerly  announced,  the  need  for  parens  patriae 
legislation  is  all  the  more  necessary,  because  "the  more  widespread  the 
violation  or  the  more  widespread  the  number  of  victims  of  a  violation  in- 
volved, the  more  difficult  it  is  to  enforce  the  antitrust  laws" 353 

There  is  a  great  temptation  to  commit  crimes  such  as  price  rigging  or  bid 

rigging  if  those  crimes  will  almost  certainly  pay  off 353 

Mayor  Alioto  cites  a  case  involving  the  differential  between  the  price  paid  to 
cattlemen  and  the  price  charged  for  retail  beef,  where  price  fixing  was 
proved,  but  where  the  court  refused  on  manageability  grounds  to  certify 
the  case  as  a  class  action  with  respect  to  distribution  of  the  $11  million 
($33  million,  trebled)  damage  award 353 
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The  Supreme  Court  pronouncement  that  class  actions  are  sufficient  and  that      Pa&e 
parens  patriae  is  not  necessary  "flies  in  the  face"  of  reality 354 

There  have  been  abuses  of  the  class  action  statute  by  some  lawyers ;  never- 
theless, the  class  action  can  be  a  very  effective  device  where  the  number  is 
not  exceedingly  large 354 

Mayor  Alioto  answers  the  due  process  arguments  made  by  Prof.  Milton 
Handler  in  testimony  before  the  subcommittee  on  June  3;  particularly, 
he  cites  the  availability  of  statistical  proof  of  damages  in  consumer 
actions 354 

Mayor  Alioto  states  that  before  the  U.S.  Attorney  General  be  permitted  to 
file  an  action  if  a  general  State  attorney  does  not,  city  attorneys  and 
corporation  counsel  be  permitted  to  file  parens  patriae  suits;  the  courts 
can  work  out  the  matter  of  the  precedence  of  suits  where  they  are  filed  by 
both  the  State  attorney  general  and  a  city  attorney 355 

The  idea  of  individual  notice  should  be  removed  from  both  class  actions  and 

parens  patriae  suits 355 

Nolo  contendere  pleas  should  be  allowed  as  prima  facie  evidence  in  sub- 
sequent civil  action  since  "people  who  are  not  guilt}'  [do  not]  plead  nolo 
contendere  willy-nilly"  and  private  parties  should  not  be  prevented  from 
using  the  pleas  to  recoup  losses  due  to  the  illegal  activity  that  resulted  in 
the  nolo  plea;  moreover,  courts  have  stated  that  for  purposes  of  punish- 
ment, there  is  no  difference  between  a  guilty  plea  and  a  nolo  plea 356 

Congress  never  said  that  "a  final  judgment,  except  a  plea  of  nolo  conten- 
dere," shall  be  used  in  subsequent  civil  litigation;  that  is  a  court-added 
restriction  that  has  come  to  be  regarded  as  a  statutory  requirement 357 

The  interpretations  courts  were  putting  on  section  5-A  which  relates  to  the 

right  to  use  a  prior  judgment  as  prima  facie  evidence  were  also  restrictive.       357 

Recently  a  judge  refused  a  class  action  certification  stating  that  he  believed 
the  class  action  in  antitrust  cases  was  just  for  lawyers,  not  for  consumers. 
This  denied  the  right  of  everyone  except  the  name  plaintiff  to  recover..       357 

When  the  electrical  indictments  were  brought  back  in  1960,  there  was  a  50- 
percent  drop  in  prices 357 

In  the  Gypsum  WaHboard  case  $75  million  in  judgments  were  paid  out  on 
the  coast  in  San  Francisco  and  the  price  of  wallboard,  during  an  in- 
flationary period,  dropped  almost  40  percent 357 

When  a  private  action  was  brought  on  herbicides  on  behalf  of  a  group  of 
growers  in  California,  the  price  was  reduced  50  percent  upon  the  filing  of 
the  case ..       358 

The  notion  that  there  cannot  be  a  very  substantial  reduction  in  prices 
during  an  inflationary  period  by  a  vigorous  enforcement  of  the  antitrust 
laws  is  belied  by  any  cases  which  have  national  implications 358 

Currently  it  is  very  difficult  to  get  to  the  Supreme  Court  with  an  antitrust 

case 358 

Plaintiffs  are  also  being  hurt  by  judges  granting  new  trials  to  defendants.  .       358 

If  there  is  no  reform  to  correct  these  difficulties  to  the  plaintiffs,  there  will 
be  little  private  action  in  the  antitrust  field  and  that  is  the  most  effective 
pillar  of  antitrust  enforcement  which  is  available 359 

Mayor  Alioto's  office  tries  more  cases  for  plaintiffs  that  any  office  in  the 
history  of  the  United  States,  and  has  approximately  75  cases  on  the 
books 359 

Senator  Hart  compliments  Mayor  Alioto  on  his  presentation  and  states 
that  he  has  been  convinced  and  that  the  likelihood  of  favorable  action 
on  this  bill  would  be  greatly  increased  if  the  whole  Senate  could  hear 
the  mayor 359 

Mr.  O'Leary  states  that  the  nolo  contendere  portion  of  the  bill  has  run  into 
substantial  resistance  and  asked  Mayor  Alioto  what  effect  there  would  be 
on  private  treble  damage  if  litigation  were  enacted  peimitting  pri- 
vate plaintiffs  to  have  access  to  Grand  Jury  documents  and  testimony 
which  the  employees  of  the  defendant  gave  before  the  Grand  Jury  after 
a  plea  of  nolo  contendere 359 

Mayor  Ahoto  responded  that  he  thought  the  nolo  contendere  bill  should 
be  enacted  and  that  this  other  provision  would  also  be  helpful.  As  a 
practical  matter,  the  mayor  stated,  grand  jury  testimony  can  be  obtained 
by  a  simple  motion  to  produce  the  documents  that  they  gave  the  grand 
jury  or  by  asking  whether  they  testified  before  grand  juries  and  what 
their  recollections  were 360 
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Mayor  Alioto  states  that  letting  a  collusive  price  fixer  plead  nolo  contendere 

looks  as  though  there  is  a  different  law  for  different  classes  and  that  this      Page 
brings  the  whole  matter  of  law  enforcement  into  disrepute 360 

Mr.  Chumbris  states  that  Assistant  Attorney  General  Kauper  stated  that 
he  is  against  the  nolo  contendere  amendment  on  the  basis  that  it  effects 
the  Department  of  Justice  prosecution  in  fulfiUing  their  responsibilities 
in  antitrust  cases 361 

Mayor  Alioto  comments  on  Mr.  Chumbris'  quotation  saying  that  the 
Department  of  Justice  lawyers  do  not  cooperate  and  do  not  want  to 
cooperate  with  private  antitrust  actions  and  cites  the  example  of  Judge 
Stanley  Barnes  who  wrote  the  Clore  decision  mentioned  earlier 361 

Mayor  Alioto  also  states  that  he  does  not  believe  it  is  true  that  the  Justice 
Department  will  try  more  cases  since  they  will  not  bring  an  antitrust 
case  unless  they  have  very  concrete  evidence  and  letting  defendants 
plea  nolo  centendere  in  such  a  case  is  simply  letting  those  defendants 
off  the  easy  way 361 

Mayor  Alioto  further  comments  that  antitrust  cases  suffered  under  John 

Mitchell 36 1 

Mayor  Alioto  states  that  although  there  is  nothing  in  the  statutes  stating 
that  divestitute  is  different  for  the  Government  as  against  private 
parties  the  courts  have  so  held 362 

Senator  Hart  reiterates  Mayor  Alioto's  point  that  differing  treatment 
under  the  law  for  the  pillar  of  the  community  and  the  kid  from  the  back 
alley  has  a  bad  effect  on  respect  for  the  law 363 

Statement  of  Peter  Max,  Vice  President  of  National  Economic  Research 

Associates,  Inc 364 

[Mr.  Max  submitted  a  prepared  statement  for  the  record] 

Mr.  Max  states  that  he  has  been  involved  as  an  economist  in  over  70 
antitrust  cases  and  his  testimony  will  be  focused  on  title  IV  (parens 
patriae)  and  title  VI  (nolo  contendere) 371 

Title  VI  would  make  nolo  pleas  prima  facie  evidence  of  a  violation  in  a 
civil  case  subsequent  to  a  Federal  criminal  action  and  Mr.  Max  favors 
this  amendment  in  general  but  expressed  several  doubts  as  to  its  efficacy.       371 

There  are  four  main  reasons  for  his  doubts:  (1)  until  now  Federal  criminal 
antitrust  prosecution  has  not  been  the  major  means  of  antitrust  enforce- 
ment, (2)  unless  there  is  a  major  change  in  the  budget-constrained  level 
of  Federal  enforcement,  this  amendment  will  not  do  much  to  increase 
the  effectiveness  of  enforcement,  (3)  the  substantial  number  of  significant 
private  actions  in  recent  years  suggests  that  the  private  bar  has  not 
been  unduly  hampered  by  the  lack  of  this  provision  and  (4)  the  depth 
and  breadth  of  discovery  in  major  private  suits  often  yields  more  evi- 
dence than  is  required  for  a  Federal  criminal  case  and  most  plaintiffs 
find  great  benefit  in  laying  their  evidence  before  the  trier  of  fact 372 

In  the  last  10  years  the  Government  has  filed  an  average  of  58  antitrust 
cases  per  year  and  on  15  of  these  on  the  average  have  related  to  price 
fixing 372 

The  reason  Mr.  Max  favors  this  legislation  is  because  of  the  sharp  rise  in 

the  number  of  criminal  indictments  in  the  last  2  years 372 

The  number  of  cases  filed  by  the  Antitrust  Division  can  be  misleading  since 
(1)  cases  of  the  magnitude  of  the  currently  pending  civil  actions  against 
IBM  and  A.T.  &  T.  can  be  far-reaching  in  terms  of  both  potential  direct 
impact  on  the  industries  involved  and  in  terms  of  the  deterrent  effect 
on  large  firms  in  other  industries,  and  (2)  the  level  of  activity  is  probably 
more  a  function  of  congressional  determined  budgets  than  a  lack  of  de- 
sire for  active  enforcement 372 

The  number  of  private  antitrust  suits  brought  by  State  governments  and 
the  private  bar  have  increased  from  less  than  500  annually  10  years  ago 
to  over  1,000  in  the  last  few  years,  and  it  can  be  argued  that  the  private 
suits  have  been  effective  both  in  detecting  price  fixing  and,  if  penalties 
are  a  deterrent,  more  effective  in  creating  a  deterrent 372 

A  large  percentage  of  defendants  in  antitrust  criminal  suits  plea  nolo 

contendere 373 
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Enactment  of  title  VI  would  probably  lead  to  more  pleas  of  not  guilty  by 
those  who  would  have  plead  nolo  contendere.  This  could  result  in  a  sharp 
increase  in  the  number  of  trials,  further  taxing  the  Antitrust  Division's 
resources,  which  may  lead  to  a  reduction  in  the  number  of  indictments. 
On  the  other  hand,  since  Federal  criminal  antitrust  cases  are  usually 
cases  with  well  developed  evidence  prior  to  the  issuance  of  an  indictment,  Page 
trial  may  involve  relatively  little  incremental  effort 373 

Most  antitrust  cases  are  cases  filed  by  private  parties  plaintiff  and  most 

of  the  larger  of  those  cases  have  been  settled  prior  to  trial 373 

Private  suits  can  result  not  in  fines  equalling  some  fraction  of  the  ill-gotten 
gains,  but  in  damages  equalling  a  multiple  of  those  gains  and  therefore,  if 
monetary  penalties  are  a  means  of  preventing  antitrust  violations,  the 
threat  of  successful  damage  actions  by  private  plaintiffs  must  be  the 
most  effective  deterrent 374 

Many  of  the  private  cases  discussed  above  did  not  benefit  from  prior  Gov- 
ernment action 374 

Given  the  depth  of  discovery  in  private  antitrust  cases,  the  plaintiff's 
strategy  probably  will  be  to  attempt  to  lay  before  the  court  all  the  proof 
the  Government  had  and  as  much  more  as  he  can  get  so  the  prima  facie 
value  of  a  prior  plea  of  nolo  contendere  may  be  rather  small 375 

Title  IV  would  give  the  attorney  general  of  any  State  the  right  to  sue  as 
parens  patriae  for  damages  to  persons  in  his  State  and/or  for  damages 
to  the  general  economy  of  his  State.  Generally,  Mr.  Max  favors  this  but 
does  not  feel  certain  sections  would  be  workable 375 

Mr.  Max  calls  for  the  deletion  of  section  4D  which  would  permit  the  At- 
torney General  of  the  United  States  to  become  parens  patriae  of  persons 
residing  in  those  States  where  State  action  is  not  taken,  the  limitation  of 
section  4C(a)(l)  to  natural  persons  and  political  subdivisions,  the  sub- 
stantial modification  or  deletion  of  section  40 (c)  relating  to  proof  of 
damages  and  for  the  deletion  of  section  4C(a)(2)  permitting  collection 
of  damages  to  the  general  economy  of  a  State 375 

Mr.  Max's  opposition  to  permitting  the  U.S.  Attorney  General  to  act  as 
parens  patriae  for  State  citizens  is  based  on  two  grounds:  the  evidence 
shows  that  States  can,  and  do,  very  effectively  and  vigorously  prosecute 
antitrust  damage  claims  and  that  this  section  could  have  the  unintended 
effect  of  discouraging  the  growth  of  antitrust  capabilities  at  the  State 
level 375 

There  is  no  need  to  further  compHcate  the  legal  framework  of  antitrust  by 
including  corporations  in  the  parens  patriae  provision  since  it  is  natural 
persons  and  political  subdivisions  who  are  presently  often  unable  to  ob- 
tain relief.  Business  entities  have  not  been  seriously  impeded 375 

Regarding  section  40  (c)  (1),  there  is  no  reason  to  abandon  the  present  rules 
regarding  proof  of  damages  since  (1)  specific  proof  of  injury  should  be 
required  to  the  maximum  feasible  extent  and  (2)  plaintiffs  presently  are 
not  precluded  from  using  samples  and  statistical  methods 375 

In  the  parens  patriae  case  a  provision  for  proof  of  damages  should  be  made, 
but  it  should  not  be  one  which  permits  a  fluid  class  recovery  but  rather 
a  provision  which  states  that  such  an  approach  shall  not  be  prohibited 
where  proof  convinces  the  trier  of  fact  that  only  by  permitting  such  a 
means  of  recovery  will  the  ends  of  justice  be  met 376 

The  terminology  in  section  40  (a)  (2)  is  vague  and  amorphous 376 

Title  VII  would  add  a  new  section  21  on  complex  cases  to  the  Olayton  Act, 
and  Mr.  Max  approves  of  this,  but^ states  that  since  economics  is  not  a 
hard  science,  differences  between  economists'  interpretations  of  the  same 
set  of  facts  are  best  resolved  by  the  adversary  process.  (Attached  to  the 
prepared  statement  are  six  tables  of  data  on  antitrust  cases.) 376 

[End  prepared  statement] 

Mr.  Max  summarizes  his  prepared  statement 364 

In  response  to  a  question  by  Mr.  O'Leary,  Mr.  Max  states  that  he  has 
testified  on  behalf  of  both  plaintiffs  and  defendants  regarding  proof  of 
damages  by  the  use  of  statistical  or  sampling  methods 369 
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In  response  to  a  further  question  by  Mr.  O'Leary,  Mr.  Max  states  that  in 
recent  years  there  has  been  a  liberaUzation  in  what  kinds  of  statistical 
and  sampling  methods  courts  permit,  and  that  the  use  of  computers  has 
become  more  predominant.  He  also  commented  that  in  several  instances 
the  court  has  in  effect  compelled  the  parties  to  hammer  out  between  them 
their  most  complex  statistical  problems  or  areas  of  methodolugic  1  Pa&e 
disagreement 369 

Mr.  Max  concludes  that  if  there  is  a  provision  in  the  law  such  as  the  one 
proposed  here  which  states  that  you  can  use  certain  methods  without 
defining  the  standards,  the  standards  will  fall 369 

Mr.  Max  states  in  response  to  a  question  from  Mr.  O'Leary  that  to  the 
maximum  extent  feasible  plaintiffs  should  be  required  to  prove  their 
purchases  but  where  that  is  not  possible,  the  burden  of  proof  should  be 
put  on  the  plaintiff  and  if  the  court  is  convinced  that  it  is  not  possible, 
then  the  fluid  class  system  should  be  followed 370 

In  response  to  a  question,  Mr.  Max  states  that  when  all  the  injured  con- 
sumers cannot  be  located  he  is  not  bothered  by  the  allocation  of  the 
remaining  damages  to  programs  such  as  drug  abuse 370 

Mr.  O'Leary  and  Mr.  Max  discuss  table  6  which  was  attached  to  Mr. 
Max's  prepared  statement  and  which  concerns  the  number  of  cases 
brought  by  the  plaintiff's  bar  which  do  not  follow  in  the  wake  of  a 
Government  suit 371 

Statement  of  Mark  Silbergeld,  attorney  on  behalf  of   Consumers  Union, 

Consumer  Federation  of  America,  and  National  Consumer  Congress 387 

[Mr.  Silbergeld  submitted  a  prepared  statement  for  the  record] 

Consumers  Union,  the  Consumer  Federation  of  America  and  the  National 

Consumer  Congress  are  described 395 

The  importance  of  antitrust  laws  is  discussed 396 

Antitrust  laws  have  not  worked  well  enough  in  large  part  because  they  have 
not  been  enforced  well  enough,  and  S.  1284  is  designed  to  correct  this. 
The  groups  represented  by  Mr.  Silbergeld  support  these  amendments 396 

The  proposed  legislation  would  enable  State  attorneys  general  to  bring 
citizens  suits  for  damages  under  the  antitrust  laws  and  this  power  would 
have  a  very  significant  deterrent  effect  on  practices  which  are  clearly 
anticompetitive  and  would  make  possible  consumer  redress  for  antitrust 
injuries  which  are  not  now  available 396 

This  legislation  would  also  improve  the  ability  of  potential  private  plain- 
tiffs to  maintain  treble  damage  actions  and  to  further  this  purpose,  it  is 
recommended  that  agency  investigative  files  be  made  available  after  the 
law  enforcement  purpose  has  been  achieved  or  terminated 396 

The  Bayh  amendment  is  also  supported  by  these  groups 390 

It  is  also  recommended  that  the  attorney's  fees  award  provisions  of  15 

U.S.C.  §  15  be  extended  to  cover  suits  for  antitrust  injunctions 396 

The  amendments  to  the  Antitrust  Civil  Process  Act  contained  in  title  II 
are  also  supported,  but  certain  changes  requested  by  Assistant  Attorney 
General  Kauper  are  disagreed  with,  and  S.  1284  does  not  go  far  enough 
with  regard  to  public  access  to  information  obtained  by  Civil  Investiga- 
tion Demand  (CID) 396 

It  is  recommend  that  once  the  Antitrust  Division  has  disposed  of  an 
investigation  or  completed  litigation  or  a  consent  agreement,  files  of  the 
Civil  Investigation  Demand  should  be  available  to  any  member  of  the 
public  on  request  under  the  Freedeom  of  Information  Act 397 

It  is  also  recommended  that  even  if  such  a  disclosure  provision  is  not  added 
to  S.  1284,  the  Antitrust  Division  should  be  required  to  maintain  and 
disclose  upon  request,  a  list  of  documents  and  testimony  obtained  by 
CID.  This  would  minimize  the  duplicative  efforts  required  for  discover}- 
by  potential  private  plaintiffs 397 

In  addition  to  the  provisions  of  §  301,  title  III  should  contain  a  provision 
designed  to  reduce  the  multiplicity  of  suits  involving  the  same  subject 
matter  and  issues.  This  provision  should  express  a  congressional  policy 
disfavoring  such  multiplicity,  the  U.S.  District  Court  for  the  District  of 
Columbia  should  be  the  favored  forum,  the  second  choice  of  forum  should 
be  the  district  where  the  company  has  its  principal  place  of  business, 
and  the  courts  should  be  authorized  and  required  to  consolidate  such 
multiple  suits  according  to  these  preferences 397 
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Support  is  expressed  for  title  IV  and  a  copy  of  the  comments  submitted  by 
the  Consumers  Union  on  similar  legislation  which  was  considered  by  the 
House  Judiciary  Committee's  Subcommittee  on  Monopoly  is  submitted      Pase 
for  the  record 398 

Title  V  is  discussed  and  the  confidentiality  which  the  Antitrust  Division 
recommended  for  the  actual  notification  of  intention  to  merge  is  strongly 
opposed.  Instead  of  secrecy,  what  is  required  is  the  provision  for  disclo- 
sure of  merger  notification  upon  request,  as  well  as  a  requirement  that 
the  two  antitrust  agencies  keep  and  make  public  a  record  of  their  actions 
in  opposing  or  not  opposing  mergers  of  which  notice  is  given  under 
title  V 398 

Title  VI  is  discussed  and  supported  despite  the  objections  of  the  Antitrust 
Division  that  it  may  result  in  more  litigated  cases  since  there  is  a  pre- 
dictable deterrent  effect  to  be  obtained  from  the  availability  to  private 
plaintiffs  of  the  Government's  evidence  in  contested  criminal  prosecu- 
tions        398 

The  real  issue  in  title  VI  is  not  the  mechanical  one  of  what  evidentiary  value 
should  be  given  to  a  nolo  contendere  plea  but  rather  the  duplication  of 
discovery  which  is  necessitated  when  a  plea  of  nolo  prevents  private 
plaintiffs  from  obtaining  usable  evidence  from  the  Government's  anti- 
trust investigation  and  prosecution 398 

The  policy  justification  that  the  form  of  plea  entered  by  an  antitrust 
criminal  defendant  should  determine  whether  potential  private  plaintiffs 
will  be  required  to  engage  in  duplicative  discovery  which  may  be  pro- 
hibitively expensive  is  disagreed  with 399 

There  should  be  public  evidentiary  files,  but  if  that  recommendation  is  not 
adopted,  the  prima  facie  evidentiary  value  of  the  nolo  plea  as  provided  in 
§  601  should  be  established 399 

Title  V  is  discussed  and  the  confidentiality  which  the  Antitrust  Division 
recommended  for  the  actual  notification  of  intention  to  merge  is  strongly 
opposed.  Instead  of  secrecy,  what  is  required  is  the  provision  for  disclo- 
sure of  merger  notification  upon  request,  as  well  as  a  requirement  that  the 
two  antitrust  agencies  keep  and  make  public  a  record  of  their  actions  in 
opposing  or  not  opposing  mergers  of  which  notice  is  given  under  title  V__        399 

Title  VI  is  discussed  and  supported  despite  the  objections  of  the  Antitrust 
Division  that  it  may  result  in  more  litigated  cases  since  there  is  a  pre- 
dictable deterrent  effect  to  be  obtained  from  the  availability  to  private 
plaintiffs  of  the  Government's  evidence  in  contested  criminal  prosecu- 
tions  ■-       399 

The  real  issue  in  title  VI  is  not  the  mechanical  one  of  what  evidentiary  value 
should  be  given  to  a  nolo  contendere  plea  but  rather  the  duplication  of 
discovery  which  is  necessitated  when  a  plea  of  nolo  prevents  private 
plaintiffs  from  obtaining  usable  evidence  from  the  Government's  anti- 
trust investigation  and  prosecution 399 

The  policy  justification  that  the  form  of  plea  entered  by  an  antitrust 
criminal  defendant  should  determine  whether  potential  private  plaintiffs 
will  be  required  to  engage  in  duplicative  discovery  which  may  be  pro- 
hibitively expensive  is  disagreed  with 399 

There  should  be  public  evidentiary  files  but  if  that  recommendation  is  not 
adopted,  the  prima  facie  evidentiary  value  of  the  nolo  plea  as  provided  in 
§  601  should  be  established 1 -       399 

The  proposed  title  VIII  is  discussed  and  doubt  expressed  as  to  whether  this 
provision  is  or  can  be  drafted  with  enough  clarity  so  that  a  prudent 
business  firm  would  not  refrain  from  legitimate,  hard  competition  which 
is  in  the  consumers'  interest  in  order  to  avoid  antitrust  difficulties 399 

A  penaltj"  related  in  some  way  to  the  gains  of  an  antitrust  violation  is  seen 
as  a  better  means  of  redress  to  the  economy  and  as  a  better  deterence  than 
a  fine  of  a  flat  amount 400 

[End  prepared  statement] 

Statement  cf  Mark  Silbergeld 387 
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In  response  to  a  question  from   Mr.   Na^h,    Mr.    Silbergeld  states  that 
recently  consumer  groups  have  put  a  much  greater  emphasis  on  the  role 
of  competition  and  antitrust  policy  as  consumer  protection  measures 
although  there  has  been  consumer  interest  in  the  antitrust  field  even      Page 
going  back  to  the  1930's 391 

Mr.  Silbergeld  comments  that  it  has  taken  a  recession  coupled  with  severe 

inflation  to  call  people's  attention  to  antitrust 391 

Mr.  Silbergeld  and  Mr.  Nash  discuss  regulatory  agencies 391 

Mr.  Silbergeld  divides  regulatory  agencies  into  three  categories:  (1)  those 
dealing  with  areas  such  as  drug  safety  which  are  traditional  exercises  of 
the  constitutional  authority  of  the  State  to  protect  the  health  and 
welfare  of  its  citizens,  (2)  those  such  as  the  CAB  and  the  ICC  where  the 
purpose  is  purely  economic,  and  (3)  agencies  such  as  the  FCT  where  the 
purpose  is  not  to  plan  economically  but  to  prohibit  certain  kinds  of 
practices 392 

Mr.  Silbergeld  comments  on  the  performance  of  those  agencies,  and  States 
that  this  performance  is  greatly  effected  by  the  kind  of  criteria  the 
President  uses  when  he  makes  an  appointment  to  these  agencies  and  by 
the  criteria  used  by  the  Senate  when  passing  on  these  nominations 392 

Mr.  Nash  asks  Mr.  Silbergeld  for  comments  on  the  argument  that  the 
parens  patriae  provisions  of  the  bill  are  an  unjustified  boon  to  the 
antitrust  private  plaintiff's  bar  since  most  of  the  recovery  from  treble 
damage  action  has  gone  to  the  attorneys,  not  the  consumers  on  whose 
behalf  the  action  was  brought 393 

Mr.  Silbergeld  comments  that  there  is  even  more  of  a  boon  to  the  antitrust 
defendant's  bar  since  there  are  usually  half  a  dozen  defendant's  lawyers 
for  every  one  plaintiff's  lawyer  in  a  treble  damage  action.  He  further 
states  that  the  fact  that  a  lawyer  makes  a  substantial  contingent  fee  out 
of  a  case  is  not  an  appropriate  question  here  but  rather  should  be  dis- 
cussed when  determining  what  kinds  of  restrictions  the  bar  or  courts 
should  put  on  attorneys  fees 393 

In  response  to  a  question  by  Mr.  Chumbris,  Mr.  Silbergeld  clarifies  his 
statements  on  the  civil  investigative  demand  stating  that  the  documents 
should  be  put  on  the  public  record  or  made  available  subject  to  two 
qualifications:  the  exemptions  of  the  Freedom  of  Information  Act  and 
the  kinds  of  restrictions  which  are  now  reflected  in  the  Federal  Trade 
Commission's  public  disclosure  regulations 394 

Mr.  Chumbris  discusses  the  civil  investigative  demand  and  states  that  the 

Congress  has  been  very  restrictive  on  this  issue 394 

Mr.  Silbergeld  attacks  the  argument  that  investigators  will  be  unable  to 
get  the  information  they  need  if  everybody  can  obtain  this  information 
saying  that  this  claim  is  very  hard  to  evaluate  and  that  even  if  it  were 
true  it  does  not  take  into  consideration  the  value  of  the  eventual  dis- 
closure to  a  private  plaintiff  as  a  deterrent  to  the  very  action  which  they 
find  necessary  to  investigate 395 

Statement  of  Dr.  Willard  F.  Mueller,  Vilas  Research  Professor,  University 

of  Wisconsin 400 

There  is  increasing  awareness  of  the  need  for  antitrust  reform  on  the  part 

of  economists  and  the  public  at  large 400 

There    appears    to    be    quite    widespread    support    for    S.    1284    among 

economists 400 

In  May  copies  of  S.  1284  were  sent  to  a  hundred  academic  economists 
known  to  be  particularly  expert  and  interested  in  the  field  of  competition 
policy  and  they  were  asked  whether  they  supported  the  general  principles 
of  this  legislation.  Some  of  the  signators  did  not  agree  with  every  feature 
of  S.  1284  but  70  of  the  fewer  than  100  who  were  sent  this  letter  re- 
sponded affirmatively 401 

Dr.  Mueller  states  that  he  is  in  general  agreement  with  all  titles  of  the 
proposed  legislation  and  will  restrict  his  comments  to  title  V  which 
concerns  the  premerger  notification 401 

Mr.  MeuUer  has  been  concerned  for  almost  20  years  with  the  enforcement 
of  section  7  of  the  Clayton  Act  and  has  spent  8  years  trying  to  enforce  it 
at  the  FTC 1 401 
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In  very  few  cases  where  the  Government  ultimately  prevailed,  has  there 
been  completely  successful  divestiture  of  the  acquired  unit.  Most  cases 
have  been  concluded  with  no  divestiture,  tolcen  divestiture,  or  divestiture 
of  the  acquired  firm  to  another  corporation  rather  than  reestablishment 
as  an  independent  entity.  This  record  represents  a  serious  indictment  of  Page 
the  effectiveness  of  enforcing  section  7 401 

The  defects  of  the  present  merger  enforcement  activities  might  be  sum- 
marized as  follows:  (1)  frequently  defendants  do  not  now  have  an  in- 
centive to  cooperate  fulh^  with  the  enforcement  agencies  and  the  courts 
in  expediting  litigation,  (2)  once  a  merger  is  consummated,  prolonged 
litigation  results  in  the  loss  of  competition  during  the  period  of  litiga- 
tion, (3)  protracted  litigation  and  a  history  of  inadequate  relief  tends  to 
breed  contempt  for  the  effectiveness  of  the  enforcement  agencies,  (4) 
once  a  merger  is  fully  consummated,  it  is  often  impossible  to  restore  the 
state  of  competition  existing  prior  to  the  merger  and  (5)  when  there  is 
protracted  litigations,  this  is  tal<;en  into  consideration  by  the  FTC  and  the 
courts 401 

As  long  as  firms  are  permitted  to  merge  without  first  obtaining  premerger 
clearance  or  before  the  case  is  litigated,  there  will  be  needlessly  long 
litigation,  adverse  effects  on  the  decision  making  processes  of  the  courts 
and  the  FTC,  and  inadequate  or  meaningless  relief 402 

It  is  suggested  that  title  V  be  changed  to  include  acquisition  involving 
consideration  paid  ot  $10  million  or  more  since  this  is  a  more  meaningful 
measure  than  sales 402 

Unless  the  agencies  are  given  sufficient  funding  to  enforce  section  7  they 

will  not  be  able  to  enforce  title  V  effectively 402 

Section  23  authorizes  the  FTC  after  consultation  with  the  Justice  Depart- 
ment to  promulgate  regulations  for  implementing  the  notification  pro- 
visions and  this  should  not  be  changed  as  the  Justice  Department  de- 
sires since  the  FTC  has  broader  investigatory  and  administrative  au- 
thority        403 

The  fact  that  the  merger  pace  has  slackened  since  1970  does  not  mean  that 
this  title  is  unnecessarJ^  The  recent  slowdown  is  most  likely  only  tem- 
porary and  merger  activity  already  shows  signs  of  reaccelerating.  This 
period  of  relative  calm  in  merger  activity  should  be  used  to  perfect  the 
antitrust  laws  in  preparation  for  acceleration  in  mergers 403 

Dr.  Mueller  states  that  he,  too,  has  observed  the  hostility  on  the  part  of 
the  Department  of  Justice  to  both  States  and  private  individuals  who 
bring  private  enforcement  actions  and  that  the  Department  of  Justice 
simply  settles  too  many  conspiracy  cases ■ 403 

Mr.  Mueller  also  takes  issue  with  the  argument  that  satistical  measures  of 
total  damages  threaten  to  deny  defendants  due  process,  stating  that 
aggregate  statistical  measures  of  damages  may  contain  errors  but  they 
do  not  err  in  measuring  total  liabilities  to  the  defendants;  rather,  they 
pose  problems  in  distributing  the  benefits  among  the  plaintiffs 404 

Statement  of  David  Dale  Martin,  Professor  of  Business  Economics  and 

Public  Policy,  School  of  Business,  Indiana  University 404 

[Mr.  Martin  submitted  a  prepared  statement  for  the  record] 

Antitrust  needs  improvement  and  this  bill  is  a  useful  first  step  in  the  right 

direction 411 

The  history  and  the  effect  of  the  Sherpian  Act  are  discussed 411 

Title  I  is  supported 412 

Although  there  are  no  generally  accepted  propositions  concerning  the 
relationship  between  the  competitiveness  of  particular  markets  and 
macro-economic  goals.  Congress  can  use  its  common  sense  and  good 
judgment  in  this  matter.  There  is  very  little  risk  associated  with  erring 
on  the  side  of  increasing  competition 412 

A  more  competitive  set  of  conditions  in  particular  markets  would  make 
easier  the  tasks  of  economic  policy  in  accomplishing  full  employment 
without  inflation  since  the  body  of  economic  theory  that  attempts  to 
explain  the  consequences  of  alternative  monetary  and  fiscal  policies  for 
macro-economic  goals  is  based  on  the  assumption  that  certain  markets 
are  competitive 412 
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Several  conclusions  lead  to  agreement  with  title  I:  monopoly  power  has 
become  more  pervasive  since  combinations  in  restraint  of  trade  were 
legalized  in  1896  by  the  Supreme  Court's  decision  in  the  E.  C.  Knight 
case,  and  monopoly  power  and  restraint  of  trade  affect  investment  in      Page 
new  plant  and  equipment  and  the  rate  of  technological  innovation 413 

Both  titles  V  and  II  would  help  nip  mergers  in  the  bud.  However,  there  are 
two  problems:  (1)  it  is  essential  that  if  premerger  notification  is  required, 
the  Federal  Trade  Commission  and  the  Antitrust  Division  be  given 
adequate  personnel  and  budget  to  perform  their  new  duties,  and  (2) 
section  23(g)  contained  in  section  501  of  the  bill  requires  the  acquiring 
corporation  to  dispose  of  unlawfully  acquired  stock  or  assets  at  a  price 
not  to  exceed  the  purchase  price  should  be  changed.  This  may  provide  a 
windfall  to  the  buyer  and  the  power  to  grant  a  windful  to  others  is  itself 
a  windfall 414 

The  bill  should  require  that  any  acquisition  of  the  size  that  would  bring  it 
under  the  notification  provision  should  be  scrutinized  by  the  enforcement 
agencies  to  ascertain  whether  it  may  substantially  lessen  competition 41.5 

Businessmen's  behavior  is  likely  to  be  affected  favorably  by  measures  such 
as  those  in  titles  II,  III,  and  IV  which  would  increase  the  chances  that 
antitrust  violations  actually  will  prove  to  be  unprofitable 415 

Section  702  is  supported  but  the  intent  of  Congress  to  change  the  court 

procedures  in  complex  antitrust  cases  should  be  clearly  expressed 415 

Section  702  should  be  changed  or  a  new  provision  added  to  the  bill  to 
provide  for  more  expeditious  and  equitable  procedures  in  private  cases 
as  well  as  cases  in  which  the  U.S.  is  the  plaintiff 415 

Section  702  is  discussed  and  it  is  concluded  that  the  use  of  special  masters 

and  economic  experts  may  prolong  a  case 416 

Economists  can  be  used  effectively  but  should  not  be  used  as  authorities 
on  matters  which  should  be  determined  by  the  judge  such  as  assessing 
the  credibility  of  witnesses 416 

S.  1284  should  be  amended  to  incorporate  some  of  the  language  of  S.  1167. 
S.  1167  contains  proposals  to  amend  the  Rules  of  Civil  Procedure  by 
changing  part  VI  of  title  28  of  the  Code  to  include  a  section  on  expert 
witnesses 416 

The  bill  should  be  changed  to  authorize  the  necessary  expenditures  and  a 
special  fund  should  be  provided  for  the  judiciary  so  that  the  salaries  and 
expenses  associated  with  special  masters  and  economic  experts  can  be 
met 417 

Private  antitrust  cases  should  also  be  funded  publicly  if  the  bill  is  amended 
to  include  provisions  for  declaring  private  antitrust  suits  to  be  complex 
cases 417 

Senator  Bayh's  proposed  amendments  to  S.   1284  are  discussed  and  seen 

as  worthwhile  additions  to  the  antitrust  law 417 

[End  of  prepared  statement] 

Statement  of  David  Dale  Martin 404 

Mr.  Nash  states  that  Senator  Hart  did  review  Dr.  Mueller's  statement 
and  was  going  to  make  the  observation  that  it  summarized  quite  suc- 
cintly  the  precise  reasons  for  the  introduction  and  inclusion  of  title  V.  in 
S.  1284 407 

In  response  to  a  question,  Mr.  Mueller  states  that  mergers  have  played  a 
central  role  in  creating  the  kind  of  centralized,  concentrated  industrial 
structure  we  have  today ■        407 

Mr.  Martin  comments  that  the  failure  of  the  law  to  prohibit  mergers  at  all 

between  1895  and  1904  is  the  real  root  of  the  problem 407 

In  response  to  a  question  concerning  the  dollar  amount  contained  in  the 
asset  and  sale  provisions  of  Title  V,  Mr.  Mueller  states  that  he  supports 
the  $10  million  figure --       408 

Mr.  Mueller  states  that  in  recent  years  there  have  only  been  between  50 

and  60  acquisitions  where  the  acquired  company  had  $10  million 408 

In  response  to  a  question,  Mr.  Mueller  responded  that  the  FTC  would 
need  a  staff  of  at  least  60  attorneys  and  40  economists  to  tackle  their 
expanded  workload 409 

Mr.    Martin   comments  that  if   Congress  passes  the  provision  it  should 

also  increase  the  budget  and  the  personnel  authorized  for  the  FTC 409 
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In  response  to  a  question,  Mr.  Martin  stated  that  he  is  not  suggesting  that 
any  acquisition  of  stock,  whether  it  be  a  dollar  or  a  million  dollars,  be 
subjected  to  the  reporting  requirements  of  title  V.  He  further  states  that 
if  the  reporting  of  acquisitions  greater  than  a  certain  size  are  required, 
there  should  be  no  exception  to  the  requirement  that  acquisitions  of  that 
size  be  reported  ahead  of  time  simply  because  the  acquirer  asserts  it  to  be  ^^se 
for  investment  purposes  only 409 

Mr.  Chumbris  inserts  for  the  record  a  reprint  of  an  article  written  by 
Kenneth  Elzinga  which  Mr.  Elzinga  states  ".  .  .  has  some  bearing  on 
parts  of  S.  1284  which  prevents  me  from  supporting  the  bill" 410 

THURSDAY,  JUNE  12,   1975 

Senator  Philip  A.  Hart  opened  the  hearing 419 

Statement  of  David  K.  Watkiss,  attorney  from  Salt  Lake  City,  Utah 420 

Will  talk  about  his  experience  with  the  El  Paso  case,  one  of  the  more  pro- 
tracted, complex,  and  possibly  well-publicized  antitrust  divestiture 
cases 420 

This  legislation  is  needed  to  avoid  the  damage  to  the  public  interest  that 
comes  about  through  many  years  of  protracted  litigation  during  which 
time  a  monopolistic  condition  or  an  anticompetitive  condition  is  allowed 
to  be  perpetuated  because  there  is  no  efficient  means  to  unravel  it  easily 
and  expeditiously 420 

Great  imbalance  exists  in  divestiture  cases  with  respect  to  legal  repre- 
sentation. El  Paso,  with  its  enormous  resources,  instead  of  being  repre- 
sented by  one  lawyer  never  had  less  than  three  in  court 421 

The  company  that  has  violated  the  law  comes  before  most  Federal  judges 
in  a  preferred  position.  In  divestitute  cases,  there  is  no  way  under  the 
law  for  stopping  the  acquisition  and  there  is  no  adverse  effect  the  courts 
can  impose  as  a  punishment.  The  acquiring  company  can  look  to  sub- 
stantial profits  that  it  can  retain 42 1 

The  courts  are  involved  in  a  difficult  area,  and  they  do  not  have  the 

resources.  A  company  with  resources  can  muster  great  political  influence.        422 

Convinced  that  we  must  take  the  economic  advantages  and  the  profits  out 
of  the  illegal  acquisitions  to  discourage  them.  At  the  same  time  legitimate 
acquisitions  should  not  be  inhibited  unduly.  This  is  a  difficult  task 423 

Suggests  that  in  the  Declaration  of  Policy,  it  must  be  the  objective  of 
effective  antitrust  enforcement  that  the  profits,  the  advantages  that  can 
be  obtained  should  be,  if  at  all  possible,  removed  in  a  divestitute,  and 
that  the  profits  cannot  be  retained  and  a  purchase  price  in  excess  of 
what  was  paid  for  it  should  not  be  permitted  unless  the  court  can  make 
a  finding  that  in  these  particular  circumstances  that  cannot  be  done 423 

Consideration  should  also  be  given  to  the  fact  that  the  party  who  is  a 
defendant  in  the  case  is  in  control  of  the  destinies  of  the  company,  and 
if  they  are  limited  in  what  can  happen  at  the  end,  they  may  reduce  the 
company  by  sheer  neglect 423 

Prepared  statement  of  David  K.  Watkiss,  follows  closely  testimony  given. 
On  pages  16-18,  certain  suggestions  are  offered.  1.  Some  fixed  time  limit 
should  be  placed  upon  the  time  in  which  an  agency  can  hold  up  a  merger 
in  order  to  receive  and  evaulate  information.  2.  Transactions  which  do 
not  pose  any  potential  anticompetitive  problems  should  be  specifically 
identified  to  the  fullest  extent  possible  and  excluded  from  the  notification 
requirement.  3.  Coordination  must  be  achieved  among  all  agencies,  even 
with  those  agencies  that  do  not  pass  upon  antitrust  questions.  4.  All 
information  provided  and  requested  should  be  made  confidential,  unless 
litigation  is  initiated.  5.  Consideration  should  be  given  in  making  some 
distinction  between  the  requirements  for  stock  and  asset  acquisitions. 
6.  Some  discretion  should  be  given  to  the  district  court  to  lift  a  stay 
order.  7.  The  requirement  that  the  divestiture  order  include  profits  held 
in  escrow  and  fix  a  sales  price  for  all  divested  assets  not  exceeding  the 
purchase  price  of  such  assets  is  too  rigid  and  deprives  the  court  of  the 
flexibility  needed  in  order  to  fashion  appropriate  divestiture  relief  in 
light  of  existing  conditions  and  the  particular  problems  of  the  case 423 

Statement  of  John  H.    Dougherty,   retired  attorney.  Antitrust  Division, 

Department  of  Justice 430 
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The  El  Paso  case  lasted  for  17  years,  from   1957  to  the  divestitiire  on 
February  7,  1974.  Mr.  Dougherty  was  the  Government  employee  em- 
ployed in  the  trial  of  that  case  for  the  last  of  its  7  years.  If  the  premerger      Page 
notification  had  been  in  effect,  it  would  have  spared  us  the  El  Paso  case,       430 
Likes  the  provisions  for  relief  pendente  lite  in  a  suit  challenging  a  merger 

or  acquisition  and  for  further  relief  upon  an  adjudication  of  unlawfulness-  431 
Suggests  in  addition  to  this  that  there  be  a  waiver  if  the  trial  court  ex- 
pressly finds  that  the  provision  is  inapplicable  or  enforcement  would  be 
contrary  to  the  findings  and  policy  declared  in  title  I.  The  tax  advan- 
tages should  be  taken  out  of  merger;  the  financial  rewards  should  be 
taken  out  of  merger;  and  tax  advantages  of  operating  losses,  accumulative 
or  prospective,  should  be  removed  as  an  incentive  to  merger  and  acquisi- 
tions, but  only  where  the  merger  or  acquisition  has  been  found  to  be  in 
violation  of  the  antitrust  laws 431 

Suggests  impounding  the  profits  earned  out  of  illegal  acquisitions  and 
mergers  as  the  bill  provides.  It  should  be  made  impossible  for  the  law- 
breaker to  finance  his  violation  out  of  the  profits  he  reaps  from  his 
violation.  So  long  as  a  violation  can  be  self-supporting,  illegal  mergers 
will  continue  to  be  viewed  not  as  the  lawful  and  unlawful  acts  they  are, 
but  as  business  propositions 432 

In  cases  of  clear  inequity  for  the  impounded  profits  to  go  to  the  divestee, 
the  trial  court  should  be  authorized  to  order  the  profits  covered  into  the 
U.S.  Treasury  as  miscellaneous  receipts.  The  cost  of  acquisition  as 
determined  by  the  trial  court  should  be  the  ceiling  price  on  a  divestiture 
by  sale 432 

Suggests  a  prohibition  against  the  acquirer  in  an  illegal  acquisition  having 
the  advantage  of  claiming  a  loss  for  tax  purposes  if  the  divestiture  price 
comes  out  to  be  less  than  the  acquisition  price 432 

These  suggestions  should  provide  additional  deterrents  to  illegal  acquisi- 
tions and  mergers 433 

In  response  to  a  question,  Mr.  Dougherty  stated  that  as  a  result  of  the 
El  Paso  divestiture,  the  company  that  was  created  is  strong,  viable, 
and  providing  the  type  of  responsive  gas  service  that  they  knew  it  could 
provide 433 

In  response  to  a  question,  Mr.  Watkiss  stated  that  El  Paso  spent  at  least 
$15  miUion  during  the  17-year  effort.  The  applicants  in  the  case  spent 
at  least  a  quarter  of  a  million  dollars  in  each  divestiture -_- —       434 

In  response  to  the  same  question,  Mr.  Dougherty  stated  that  a  partial  idea 
of  the  expense  to  El  Paso  could  be  gotten  from  the  annual  reports  that 
El  Paso  filed  with  the  Federal  Power  Commission.  It  spent  $893,000  in 
the  effort  to  get  S.  1284  passed  in  the  year  1971  alone 435 

Mr.  Dougherty  stated  that  the  proposals  he  was  advancing  were  not 
limited  to  the  natural  gas  industry  but  were  proposals  of  general  appli- 
cation         436 

Mr.  Watkiss  stated  that  the  problems  involved  in  a  classic  example  case 
of  divestiture  were  pointed  out,  the  same  problems  that  would  be  en- 
countered in  most  divestiture  cases  where  there  are  substantial  companies 
involved  in  a  complicated  market  condition 436 

Prepared  statement   of   John   H.    Dougherty,   follows   closely   testimony 

given 436 

Statement  of  Arnold  M.   Lerman,   The  Business   Roundtable 440 

Will  speak  principally  about  title  II,  the  grant  of  cumpulsory  power  to 
inquire.  Deeply  concerned  about  that  power.  It  is  coercive  and  un- 
controlled. It  extends  everywhere  and  touches  every  person.  It  incor- 
porates all  of  the  abuses  that  attach  to  grand  jury  powers,  and  it  afford 
neither  the  protection  of  the  grand  jury  or  the  justification  for  the  use 
of  the  grand  jury  process.  The  title  incorporates  everything  that  was 
rejected  after  7  years  of  deliberation  leading  to  the  passage  of  the  Anti- 
trust Civil  Process  Act,  rejected  because  of  deep  concerns  about  in- 
trusion upon  individual  rights,  concerns  about  harassment  and  abuse..       440 

There  is  little  that  cannot  be  asked.  If  responses  are  not  forthcoming  the 
Department  can  invoke  the  contempt  sanctions  and  put  people  in  jail. 
Information  can  be  demanded  from  anyone,  it  may  even  insist  that  a 
person  obtain  information  from  others.  There  is  no  impartial  person 
present  to  protect  against  abuse  or  harassment 441 
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A  person  is  under  compulsion  to  reply  and  he  is  largely  at  the  mercy  of  the     Page 
scruples  or  the  sensitivity  of  his  interrogators 441 

These  comments  do  not  reflect  on  particular  persons  who  now  serve  in 

the  Department,  but  express  a  concern  with  the  possibility  of  abuse 441 

The  Department  already  has  criminal  grand  jury  process  for  antitrust 
violations,  and  it  is  not  understood  how  it  is  possible  to  want  to  extend 
those  grand  jury  techniques  to  civil  regulatory  laws 442 

Two  reasons  in  support  of  title  II  have  been  given  by  the  Assistant  Attorney 
General — investigative  efficiency  for  antitrust  cases,  and  assistance  in 
amassing  information  for  the  Department's  role  as  protector  of  com- 
petition in  administrative  agency  proceedings.  While  title  II  would 
contribute  to  efficiency,  how  much  do  we  really  need  it  and  is  it,  in  any 
event,  worth  the  price?  It  already  has  an  incredible  array  of  investiga- 
tory authority,  including  many  other  ways  to  reach  information  through 
compulsory  process 442 

There  is  no  "convincing  demonstration  in  the  justifications  for  the  depth 
of  any  enforcement  need.  We  can  have  more  investigative  efficiency 
were  we  to  abolish  constraints  against  wiretapping  or  to  revoke  the 
fourth  amendment  prohibitions  against  unreasonable  search  and  seizure, 
but  we  choose  not  to  do  so,  and  the  question  is  no  different  here 443 

The  prepared  statement  of  Arnold  M.  Lerman  follows  closely  with  the 
testimony  given  on  title  II.  In  the  prepared  statement,  he  also  discusses 
title  IV  and  title  V.  The  parens  patriae  concept  is  really  a  system  of 
social  penalties.  He  is  not  persuaded  that  class  actions  under  rule  23 
have  ceased  to  be  a  viable  vehicle  offering  compensation  to  consumers  who 
are  injured  by  antitrust  violations.  Even  if  the  class  action  is  not  avail- 
able as  a  remedy  in  all  cases,  it  is  far  superior  to  title  IV  if  it  is  tested  by 
standards  of  its  delivery  of  actual  damages  directly  to  persons  injured. 
The  goals  of  title  IV  are  more  of  a  penalty  than  an  effort  to  redress 
individual  injury.  When  title  IV  is  tested  by  rational  standards  which 
one  would  apply  to  a  penalty  system,  it  is  sorely  wanting.  Title  V, 
dealing  with  premerger  notification,  creates  a  long  mandatory  waiting 
period  which  may  be  further  enlarged.  It  grants  to  the  Government 
agency,  rather  than  to  the  court,  control  over  the  issuance  and  terms 
over  the  orders.  It  removes  court  discretion  and  compels  the  issuance  of 
a  divestiture  order  in  terms  which  set  a  mandatory  maximum  price  for 
the  divestiture  itself.  Thus,  it  substitutes  Government  fiat  for  an  objec- 
tive judicial  judgment.  So  long  as  the  Government  is  willing  to  file 
a  complaint,  it  can  prohibit  closing  the  acquisition  regardless  of  the 
likelihood  of  the  Government's  success  on  the  merits.  The  net  effect 
is  to  enable  the  Government  to  thwart  acquisitions  whether  or  not 
they  violate  the  antitrust  laws  and  even  in  circumstances  where  there  is 
no  intention  of  bringing  suit 443 

In  response  to  a  question  concerning  where  in  the  bill  it  says  that  the 
Department  after  it  had  made  such  an  inquiry  can  use  it  in  a  SEC 
action,  Mr.  Lerman  pointed  to  page  11,  line  23  and  page  12,  line  17 444 

In  response  to  a  question,  Mr.  Lerman  clarified  his  statement  with  respect 
to  the  same  concerns  being  voiced  with  the  legislation  12  years  ago. 
They  were  not  voiced  with  respect  to  the  civil  investigative  demand 
which  is  contained  in  the  act  today,  but  as  to  other  portions  that  were 
then  being  proposed  or  considered 444 

Responding  to  questions,  Mr.  Lerm,an  stated  that  one  real  concern  is 
that  the  authority  is  hitched  to  the  prosecutorial  arm  of  the  Govern- 
ment. Even  more  than  that,  even  where  exercised  by  regulatory  agencies 
there  is  an  accommodation  of  the  need  for  information  for  regulatory 
purposes  with  whatever  private  rights  we  seek  to  protect.  There  is 
absolutely  no  protection  in  the  bill,  and  only  the  grossest  kinds  of  abuse 
would  be  protected 445 

Upon  being  asked  if  it  would  be  less  offensive  if  grand  juries  were  author- 
ized to  investigate  antitrust  violations,  Mr.  Lerman  responded  that  he 
hoped  that  such  is  not  authorized  because  the  entire  grand  jury  process 
is  under  scrutiny  and  rightfully  so,  since  it  is  not  serving  even  to  the 
extent  that  we  would  hope 445 

Upon  being  asked  for  a  membership  list  of  the  Roundtable,  Mr.  Lerman 

stated  that  he  would  furnish  it.  (To  be  furnished  for  the  record) 446 
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In  response  to  a  question  as  to  whether  he  would  favor  repeal  of  the  present 
Antitrust  Civil  Act  or  if  he  believes  that  with  13  years  of  experience 
that  the  Congress  was  wise  in  enacting  that  statute,  Mr.  Lerman  stated 
that  his  personal  view  was  that  it  had  served  the  division  and  the  public      Pa&e 
well 446 

In  response  to  a  question,  Mr.  Lerman  commented  that  he  favors  an  ex- 
tension of  authority  to  counter  the  decision  in  U.S.  v.  Union  Auto,  but 
that  this  could  be  accomplished  simply  by  saying  that  in  cases  of  ac- 
quisitions or  mergers  the  Civil  Investigative  Demand  statute  would 
apply.  A  good  bit  of  that  authority  already  exists  with  the  Federal  Trade 
Commission 447 

Responding  to  a  question,  Mr.  Lerman  stated  that  the  language  (".  .  .  or 
in  any  activities  which  may  lead  to  any  antitrust  violations")  is  very 
troublesome  all  by  itself.  An  investigator  armed  with  the  authority  to 
probe  into  that  kind  of  conduct  has  available  to  him  an  excuse  for  prob- 
ing into  all  kinds  of  areas  without  justification 447 

In  response  to  a  question,  Mr.  Lerman  stated  that  while  a  person  could 
go  to  court  for  protection,  all  the  Government  would  have  to  state  is 
that  very  generally  some  kind  of  investigation  is  going  on  for  which  the 
information  is  sought 448 

Responding  to  a  related  question,  Mr.  Lerman  remarked  that  his  point 
is  that  the  objections  are  going  to  have  very  little  substance  because  the 
scope  of  what  may  be  inquired  into  is  just  so  very  broad 448 

In  response  to  a  question,  Mr.  Lerman  emphasized  the  problems  with  the 
interrogatory  power.  It  pressures  individual  people  who  are  placed  in 
those  circumstances  without  real  basic  protection 448 

Responding  to  a  question,  Mr.  Lerman  stated  that  he  was  vehemently 
opposed  to  taking  private  depositions  by  the  Antitrust  Division.  Taking 

•     of  public  depositions  raises  different  types  of  concerns 449 

In  response  to  a  question,  Mr.  Lerman  reiterated  his  position  that  even 
if  the  ability  to  question  under  oath  was  extremely  important  under 
many  circumstances,  it  should  be  tolerated  only  with  protection  and  the 
interposition  of  some  kinds  of  independent  judgment  and  discretion 
on  the  ability  of  the  Department  of  Justice  to  act 450 

Responding  to  a  question,   Mr.   Lerman  also  states  that  he  finds  third 

party  document  production  objectionable 450 

Statement  of  Harold  E.  Kohn,  Esq.,  Philadelphia,  Pa 465 

The  20-day  filing  period  will  not  be  lived  up  to 466 

The  Department  of  Justice  has  to  ride  herd  on  the  administrative  agencies. 
There  is  no  greater  support  for  antitrust  violations  and  monopoly  in 
the  United  States  than  certain  of  the  Federal  agencies 466 

To  prove  an  antitrust  violation,  you  have  to  make  it  an  issue  and  get 
discovery.  The  courts  are  going  to  be  much  more  careful  not  to  permit 
the  Justice  Department  to  abuse  its  powers  than  they  are  in  private 
antitrust  cases 466 

With  many  of  the  State  governments  and  attorneys  general  taking  a  much 
more  active  interest  in  antitrust  enforcement,  they  should  be  permitted 
to  bring  suit  on  behalf  of  people  in  the  community,  or  on  behalf  of  the 
general  economy  of  the  community 467 

Monetary  damages  for  damaging  the  economy  of  the  State  can  be  as- 
certained         467 

The  State  can  protect  the  interests  of  the  people  where  nobody  will  bring 
an  action  because  he  does  not  have  enough  of  an  interest,  or  because  the 
amount  of  damages  are  small,  or  because  he  is  afraid 468 

The  antitrust  laws  are  one  of  the  pivotal  statutory  schemes  in  our  economy, 
and  they  have  to  have  private  enforcement.  What  you  want  to  get  is  the 
people  who  have  suffered  the  damage  reimbursed.  It  would  also  have  a 
deterrent  effect  because  many  of  the  coldblooded  industrial  corpora- 
tions would  be  more  interested  in  saving  money  than  in  saving  an  officer 
from  going  to  jail 468 

A  parens  patriae  suit  would  have  the  salutary  effect  of  imposing  a  real 

obstacle  commensurate  with  the  damage  done 468 

We  would  almost  be  better  off  if  there  was  no  nolo  contendere,  or  if  there 
was  not  section  5  of  the  act,  because  under  the  common  law  if  somebody 
has  lost  a  law  suit  or  stipulated  or  had  his  judgment  entered  against  him, 
and  in  nolo  contendere  case,  they  enter  a  judgment  of  guilty,  he  is  col- 
laterally estopped  thereafter  in  any  litigation  from  denying  those  facts 
and  legal  obligations,  which  are  incident  to  the  finding  of  guilt 469 
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Puts  antitrust  defendants  on  the  same  footing  with  all  other  defendants 469 

In  response  to  a  question,  Mr.  Kohn  stated  that  a  nolo  plea  is  not  beneficial 
from  a  strict  rule  of  law  or  the  amount  of  the  case  point-of-view,  but  it 
has  tremendous  psychological  effect 470 

Statement  of  Professor  Jonathan  Rose,  Arizona  State  University 474 

The  general  need  for  parens  patriae  authority  has  been  well  established. 
Rule  23  has  really  failed  as  an  effective  remedy,  and  the  common  law 
rule  of  parens  patriae  has  been  refused  extension 474 

The  bill  ought  to  be  limited  to  recovery  on  behalf  of  natural  persons 475 

Price-fixing  will  continue  until  it  is  unprofitable  to  engage  in  that  type  of 

activity 475 

The  greater  number  of  persons  who  are  injured  by  an  antitrust  violation,  the 
les.s  chance  the  transgressors,  normally  price-fixers,  have  of  being  effec- 
tively sued  by  those  injured,  and  the  greater  chance  they  have  of  retain- 
ing the  illegal  profits 475 

Giving  State  attorney  generals  this  role  is  appropriate  as  "cooperative 
federalism." 476 

The  claim  that  the  notice  provisions  in  the  bill  are  unconstitutional  are 
supported  by  no  analysis,  no  citation  of  cases  except  very  brief,  and  they 
really  read  the  cases  improperly  and  they  fail  to  distinguish  those  cases 
where  the  Supreme  Court  has  held  that  notice  by  publication  is  uncon- 
stitutional. The  notice  provision  is  constitutional  under  a  practical 
test — the  nature  and  the  size  of  the  claims,  the  difficulty  and  the  cost  of 
giving  notice,  the  adequacy  of  representation  by  the  State  attorneys 
general,  and  the  damage  provisions  that  are  in  section  4(c)  and  the 
strong  governmental  interests  in  affording  a  way  of  reimbursing  con- 
sumers who  are  injured 476 

If  you  desire  to  increase  the  deterrent  effect  of  the  antitrust  laws,  and  give 
State  attorneys  general  the  right  to  sue,  it  will  not  be  meaningful  unless 
you  have  recovery  of  aggregate  damages 476 

That  fluid  class  recovery  may  raise  problems  under  the  due  process  clause 

was  not  an  issue  decided  in  the  Eisen  case 477 

The  arguments  about  unconstitutionality  and  the  arguments  about  the 
administrative  problems  fail  to  really  understand  what  the  effect  of  this 
bill  is  on  the  substantive  antitrust  law.  It  does  not  say  that  State  at- 
torneys general  can  sue  to  enforce  the  claims  of  private  individuals.  It 
says  that  the  State  is  damaged  under  the  antitrust  laws  when  consumers 
who  live  there  pay  more  because  of  price-fixing.  It  is  the  State  who  is 
injured 477 

Congress  has  the  power  under  the  commerce  clause  to  do  this.  Some  of  the 
administrative  problems  are  eliminated  if  you  limit  classes  to  natural 
persons,  individual  consumers.  Further,  they  only  exist  where  the 
consumer  was  not  j&  direct  purchaser 478 

The  business  about  the  passing-on  defense  obfuscates  the  issue  and  over- 
simpUfies  it.  It  is  important  that  it  be  made  clear  that  the  right  of  the 
State  attorney  general  to  recover  does  not  depend  on  whether  the 
individuals  who  can  claim  against  the  fund  could  sue  under  existing 
section  4 479 

The  courts  can  work  out  whatever  problems  may  exist  regarding  problems 

of  measurement  and  duplicative  recovery 479 

Prepared  statement  of  Professor  Jonathan  Rose,  Arizona  State  University. 
It  follows  closely  to  the  testimony  given  and  elaborates  thereon.  It 
concludes  that  title  IV  is  an  appropriate  response  and  effective  solution 
to  the  problem  of  affording  relief  in  cases  where  numerous  consurners 
have  been  injured  by  antitrust  violations.  It  meets  the  problem  raised 
by  the  courts  and  certain  segments  of  the  bar  to  providing  remedies 
within  the  existing  confines  of  rule  23  and  section  4  of  the  Clayton  Act. 
The  dimensions  of  the  cases  will  be  reduced,  and  actions  involving 
more  than  one  State  only  when  they  are  consolidated  under  the  Multi- 
district Litigation  Act.  The  notice  provision  is  appropriate  within  the 
context  of  the  problem  presented,  and  is  not  without  safeguards.  It 
eliminates  the  problems  raised  regarding  the  activities  and  fees  of 
attorneys  representing  the  consumer  classes 484 
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The  experienced  know  that  it  is  best  to  effectuate  a  merger  rapidly  because 
the  Government  may  not  discover  about  the  merger  until  after  con- 
summation; the  Government  may  discover  it,  but  too  late  to  prepare  an 
effective  case;  or  the  Government  may  discover  in  time  and  may  be 
able  to  prepare  its  case,  but  will  be  unable  to  get  an  effective  preliminary 
injunction.  In  90  percent  of  the  cases,  the  merger  relief  must  be  rated  as 
unsuccessful  or  deficient  if  the  merger  was  consummated  prior  to  Gov-  Page 
ernment  action 500 

The  bill  is  needed  for  fairness  and  efficiency 501 

While  there  is  some  danger  in  the  bill  that  desirable  market  transactions 
will  be  clogged,  it  can  be  amended  to  cure  that  by  tightening  the  long 
delay  period,  by  cutting  back  slowly  on  the  total  Government  discretion 
to  ban  mergers  by  bringing  suit,  and  by  providing  for  mandatory 
divestiture  and  not  escrow  of  profits  and  the  disgorging  of  any  gain  from 
the  merger 501 

The  mandatory  divestiture  should  be  by  spinoff  or  by  public  offering  of  the 

stock 501 

The  existing  FTC  premerger  notification  program  is  not  adequate  because 
the  FTC  itself  says  that  it  has  not  been  able  to  get  the  information  it 
needs  under  that  program,  the  merging  parties  can  compress  the  60-day 
notice  period  at  will,  it  provides  for  no  stay  of  the  merger,  and  it  applies 
only  to  the  largest  mergers 501 

The  Government's  existing  right  to  obtain  preliminary  relief  is  not  sufficient 
because  it  is  not  readily  available.  A  failure  of  relief  results  most  of  the 
time  unless  a  preliminary  injunction  is  obtained,  and  to  get  a  preliminary 
injunction  the  Government  has  been  put  to  the  same  standard  of  proof 
which  it  faces  at  the  ultimate  trial 502 

Prepared  statement  of  Joseph  F.  Brodley,  Professor  of  Law,  Indiana 
University  (Bloomington).  It  is  an  elaboration  of  his  oral  testimony,  and 
after  citing  reasons  for  the  need  of  such  a  bill,  he  evaluates  the  specific 
provisions  of  the  bill 505 

In  response  to  some  comments  about  possible  revisions  in  the  parens 
patriae  provision,  Professor  Rose  stated  that  the  words  "on  behalf  of" 
give  some  trouble.  He  would  not  use  the  word  "injury"  regarding 
consumers  because  it  would  raise  the  issue  of  standing.  He  would  talk 
about  "damage"  to  consumers.  Using  the  words  "parens  patriae"  itself 
raises  some  risks  because  it  has  a  common  law  connotation 480 

In  response  to  a  question.  Professor  Rose  indicates  that  this  provision  is  a 
new  substantive  antitrust  claim,  and  it  would  not  hurt  to  make  it  clearer 
so  that  a  court  does  not  have  the  opportunity  to  undo  what  Congress 
has  i  ntended 48 1 

Responding  to  a  question.  Professor  Rose  cites  violations  of  the  trademark 
laws  as  a  precedent  for  the  legislation,  where  the  violator  is  called  for  an 
accounting  of  the  illegal  profits  withouit  regard  to  proof  of  individual 
claims 482 

Responding  to  a  series  of  questions  and  comments.  Professor  Rose  stated 
that  the  bill  does  not  distinguish  as  to  who  may  be  sued,  or  whether  any 
antitrust  violations  are  not  covered  by  the  notion  of  parens  patriae.  If  a 
State  attorney  general  goes  into  court  in  other  than  a  simple  price  fixing 
case,  he  has  to  prove  that  the  antitrust  laws  were  violated,  that  the 
State  was  injured  and  the  amount  of  the  injury.  The  courts  can  ade- 
quately handle  those  burdens  of  proof 483 

In  response  to  a  statement  concerning  the  wiping  out  of  small  businesses, 
Professor  Rose  commented  that  the  genius  of  the  courts  will  strike  a 
balance  between  deterents  and  undue  liability 484 

Responding  to  a  comment.  Professor  Rose  indicated  that  this  bill  is 
important  as  congressional  action  to  the  end  of  making  price  fixing 
unprofitable 484 

Statement  of  Joseph  F.  Brodley,  Professor  of  Law,  Indiana  University 

(Bloomington) 500 

Announces  that  he  will  discuss  principally  the  issue  of  premerger  notifica- 
tion        500 
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In  response  to  a  question,  Professor  Brodley  indicated  that  an  attempt  to 

enumerate  exemptions  into  the  legislation  has  pitfalls  and  that  he  thinks      Page 
the  bill  is  just  right  as  it  is  now  written 503 

Responding  to  a  question  as  to  why  he  suggests  a  substitution  of  the  Bank 
Merger  Act  standard,  Professor  Brodley  stated  that  it  is  more  sym- 
metrical and  clear  to  follow  the  wording  of  an  existing  statute  which  is 
in  the  merger  field.  In  response  to  a  further  question,  he  indicated  that 
the  defendant  has  the  burden  of  proof  under  that  Act 504 
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THE  ANTITRUST  IMPROVEMENTS  ACT  OF  1975 


WEDNESDAY,   MAY   7,    1975 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:37  a.m.  in  room  2228,  Dirksen  Senate 
Office  Building,  the  Hon.  Philip  A.  Hart  (chairman  of  the  subcom- 
mittee) presiding. 

Present:  Senators  Hart  and  Hruska. 

Staff  present:  Howard  E.  O'Leary,  chief  counsel;  Bernard  Nash, 
assistant  counsel;  Charles  E.  Bangert,  general  counsel;  Joe  L.  Pecore 
(Senator  Abourezk) ;  Patricia  Y.  Bario,  editorial  director;  Catherine 
M.  McCarthy,  chief  clerk;  Peter  N.  Chumbris,  minority  chief  counsel; 
and  Charles  E.  Kern  (Senator  Fong). 

OPENING  STATEMENT  OF  PHILIP  A.  HART,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  MICHIGAN,  CHAIRMAN,  SUBCOMMITTEE  ON  ANTI- 
TRUST AND  MONOPOLY 

Senator  Hart.  These  hearings  are  on  bills  introduced  by  Senator 
Scott  of  Pennsylvania  and  myself  (S.  1284)  and  on  a  bill  introduced 
by  Senator  Fong  on  which  Senator  Scott  and  I  are  cosponsors. 

We  are  going  to  have  hearings  in  addition  to  today  and  tomorrow 
on  the  3d,  4th,  and  5th  of  June. 

Yesterday,  Senator  Bayh  told  me  he  has  introduced  an  amendment 
to  S.  1284  which  would  allow  the  United  States  to  recover  a  civil 
penalty  up  to  20  percent  of  revenue  received  by  corporations  from 
the  sale  of  products  related  to  the  antitrust  violation  and  to  extend 
the  Sherman  Act's  remedies  and  penalties  to  any  criminal  or  fraudu- 
lent action  taken  with  an  intent  to  exclude  others  from  engaging  in 
business. 

This  type  of  predatory  conduct  would  be  actionable  regardless  of 
whether  or  not  the  perpetrator  is  a  monopolist  or  is  coming  dangerously 
close  to  becoming  one. 

The  subcommittee  will  see  that  copies  of  the  amendment  are  pro- 
vided each  witness  and  would  welcome  the  comments  in  writing  from 
each. 

I'll  ask  that  copies  of  the  bills  under  consideration  be  printed  in  full 
at  this  point  in  the  record. 

[The  documents  follow:] 

(1) 


94x11  CONGEESS 

1st  Session 


S.  1284 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  21  (legislative  day,  March  12),  1975 

Mr.  Philip  A.  Hart  (for  himself  and  Mr.  Hugh  Scott)  introduced  the  fol- 
lowing bill;  which  was  read  twice  and  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  improve  and  facilitate  the  expeditious  and  effective  enforce- 
ment of  the  antitrust  kws. 

1  Be  it  enacted  by  the  Senate  and  House  of  Fepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHORT   TITLE 

4  Sec.   101.  This  AH  may  be  cited  as   the  "Antitrust 

5  Improvements  Act  of  1975". 

6  .     TITLE  I— DECLARATION  OF  POLICY 

7  Sec.    102.    (a)    Findings.— The   Congress   finds   and 

8  declares  that — 

9  (l )  this  Nation  is  founded  upon  and  committed  to  a 

10  private  enterprise  system  and  a  free  market  economy, 

11  in  the  behef  that  competition  spurs  innovation,  promotes 
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1  productivity,  prevents  the  undue  concentration  of  eco- 

2  nomic,  social,  and  political  power,  and  preserves  a  dem- 

3  ocratic  society; 

4  (2)    the   decline   of   competition   in   industries    in 

5  which  oligopoly  or  monopoly  power  exists,  and  the  de- 

6  cline    of    competition    caused    by    State    and    Federal 

7  regulatory   policies,    have    contributed    significantly    to 

8  unemployment,  inflation,  inefficiency,  underutilization  of 

9  economic  capacity,  a  reduction  m  exports,  and  an  adverse 

10  effect  on  the  balance  of  payments; 

11  (3)    diminished  competition  and  increased  concen- 

12  tration  in  the  marketplace  have  been  important  factors  in 

13  the  ineffectiveness   of  monetary  and  fiscal  policies   in 

14  reducing  the  high  rates  of  inflation  and  unemployment; 

15  (4)    the  near  record  rates  of  inflation  and  unem- 

16  ployment  have  caused  extreme  hardship  and  dislocation 

17  to  the  American  consumer,  worker,  farmer,  and  busi- 

18  nessman ; 

19  (5)    investigations  by  the  Federal  Trade  Commis- 

20  sion,  the  Department  of  Justice,  the  National  Commis- 

21  sion  on  Food  Marketing,  and  other  independent  studies 

22  have  identified  conditions  of  excessive  concentration  and 

23  anticompetitive  behavior  in  various  industries;  and 

24  *      (6)  vigorous  and  effective  enforcement  of  the  anti- 

25  trust  laws,  and  reduction  of  monopoly  and  oligopoly 
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1  power  in  the  economy,  can  contribute  significantly  to 

2  reducing  prices,  unemployment,  and  inflation. 

3  (1>)  Policy. — It  is  tlie  purpose  of  the  Congress  in  this 

4  Act  to  support  and  invigorate  elTectixe  and  expeditious  en- 

5  forcemcnt  of  the  antitrust  laws  by  improving  and  modernizing 
()  antitrust  investigation  and  enforcement  mechanisms,  to  facili- 

7  tate  the  restoration  and  maintenance  of  competition  in  the 

8  marketplace,  and  to  prevent  and  eUminate  monopoly  and 

9  oligopoly  poNN  er  in  the  economy. 

1.0  TITLE  II— ANTITRUST  CIVIL  PROCESS  ACT 

11  AMENDMENTS 

12  Sec.  201.  The  Antitrust  Civil  Process  Act    (70  Stat. 

13  548;  15  U.S.C.  1311)   is  amended  as  follows: 

11  (a)  Clause   (c)   of  section  2  is  amended  to  read  as  fol- 

1''3  lows : 

IG  "(c)    The  term  'antitrust  investigation'  means  any  in- 

17  quiry  conducted  b}'  any  antitrust  investigati>r  for  the  purjiose 

18  of  ascertaining  whether  any  person  is  engaged,  has  been  en- 

19  gaged,  or  is  about  to  engage  in  any  antitrust  violation  or  in 

20  any  activities  which  may  lead  to  any  antitrust  violation;". 

21  (b)   Clause   (f)   of  section  2  is  amended  1)y  sti'iking  out 

22  the  words  "not  a  natural  person",  ])y  inserting  imincdintely 

23  after  the  word  "means"  the  words  "any  natural  person  or", 
21  and  bv  insertino-  immedlatclv  after  the  word  "eiititv"   the 
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1  Words  ",  including  any  body  acting  or  purporting  to  act 

2  under  color  or  authority  of  State  law". 

3  (c)   Subsection   (a)   of  section  3  is  amended  to  read  as 

4  follows : 

5  "(a)  Whenever  the  Attorney  General,  or  the  Assistant 

6  Attorney  General  in  charge  of  the  Antitrust  Division   of 

7  the  Department  of  Justice,  has  reason  to  believe  that  any 

8  person  may   be   in   possession,    custody,    or   control   of,    or 

9  may  have  reasonable  means  of  access  to,  any  documentary 

10  material,  or  may  have  or  may  reasonably  be  able  to  secure 

11  any  information,  relevant  to  the  subject  matter  of  a  civil  anti- 

12  trust  investigation,  he  may,  prior  to  the  institution  of  a  civil 

13  or  criminal  proceeding  thereon,  issue  in  writing,  and  cause  to 

14  be  served  upon  such  person,  a  civil  investigative  demand 

15  requiring  such  person  to  produce  such  documentary  material 

16  for    examination    or    to    answer   in    writing    written    inter- 
l'^  rogatories    concerning    such    infonnation,    or    to    give    oral 

18  testimony    concerning   it,    or    to    furnish    any    combination 

19  thereof.". 

20  (d)  Subsection   (b)   of  section  3  is  amended  to  read  as 

21  follows: 

22  "(b)  Each  such  demand  shall — 

23  "  (1)  state  the  nature  of  the  conduct  constituting  the 

24  alleged  antitrust  violation  which  is  under  investigation 

25  and  the  provision  of  law  applicable  thereto;  and 
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1  "  (2)  (A)   If  it  is  a  demand  for  production  of  docu- 

2  mentary  material — 

3  "  (i)    descrilie  the  class  or  classes  of  documen- 

4  tary  material  to  be  produced  thereunder,  with  such 

5  definiteness  and  certainty  as  to  permit  such  material 

6  to  he  fairly  identified ;  and 

7  "(ii)    prescribe  a  return  date  or  dates  which 

8  will  provide   a   reasonable   period   of   time   within 

9  which   the  material  so  demanded  may  be  assem- 

10  bled  and  made  available  for  inspection  and  copying 

11  or  reproduction ;  and 

12  "(iii)    identify  the  antitrust  investigator  who 

13  will  be  the  custodian  to  whom  such  material  shall 

14  be  made  available;  or 

15  "(B)  if  it  is  a  demand  for  answers  to  written  inter- 
im          rogatories — 

17  "  (i)  identify  the  antitrust  investigator  to  whom 

18  such  answers  shall  be  made;  and 

19  "  (ii)    propound  the  written  interrogatories  to 

20  be  answered;  and 

21  "(iii)  prescribe  a  date  or  dates  at  which  time 

22  answers  to  the  written  interrogatories  shall  be  made; 

23  Qj. 

24  "(C)  if  it  is  a  demand  for  the  giving  of  oral  testi- 
^'^           mony — 
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1  "  (i)  prescribe  a  date,  time,  and  plac^  at  wliich 

2  oral  testimony  shall  be  commenced;  and  ^ 

3  "  (ii)    identify  the  antitrust  inv^-'^tiq'ator  or  in- 

4  vestigators  who  shall  conduct  the  examination.". 

5  (e)   Subsection   (c)   of  section  3  is  amended  to  read  as 
()    follows: 

7  "(c)    Such  demand  shall— 

8  "  (1)  iiot  require  the  production  of  an}-  information 

9  that  would  be  privileg'ed  from  disclosure  if  demanded  by, 

10  or  pursuant   to,   a   subpena  issued  by   a   court  of   the 

11  United  States  in  aid  of  a  grand  jury  investigation  of  such 

12  alleged  antitrust  violation;  and 

13  "  (2)  (A)  if  it  is  a  demand  for  production  of  docu- 
1^  mentary  material,  not  contain  any  requirement  which 
15  would  be  held  to  be  unreasonable  if  contained  in  a  sub- 
^^  pena  duces  tecum  issued  by  a  court  of  the  United  States 
^*  in  aid  of  a  grand  jury  investigation  of  such  alleged  anti- 
^  '^  trust  violation ;  or  -  -  i^,.. 
^^  "  (B)  if  it  is  a  demand  for  answers  to  written  inter- 
-0  rogatories,  not  impose,  an  undue  or  oj)pressive  burden 

21  on  the  person  required  to  furnish  answers.". 

22  (f)  Subsection  (f)  of  section  3  is  redesignated  subsec- 
^'^  tion  (h)  and  the  following  new  subsections  are  inserted 
2*    immediately  following  subsection    (e)  : 

'^'^  "  (f)  Service  of  any  such  demand  or  of  any  petition  filed 


8 


7 

1  under  section  5  of  this  Act  may  be  made  upon  any  natural 

2  person  by — 

3  "  ( 1 )  delivering  a  duly  executed  copy  thereof  to  the 

4  person  to  be  served ;  or 

5  "(2)    depositing  such  copy  in   the  United  States 

6  mails,  by  registered  or  certified  mail  duly  addressed  to 

7  such  person  at  his  residence  or  principal  office  or  place 

8  of   business. 

9  "  (g)  Service  of  any  such  demand  or  of  any  petition 
10  filed  under  section  5  of  this  Act  may  be  made  upon  any  per- 
il son  who  appears  to  the  Attorney  General,  or  the  Assistant 

12  Attorney  General  in  charge  of  the  Antitrust  Division  of  the 

13  Department  of  Justice,  not  to  be  found  within  the  territorial 
1^  jurisdiction  of  the  United  States,  in  such  manner  as  the  Fed- 
l'^  eral  Eules  of  Civil  Procedure  prescribe  for  service  in  a  for- 
1^  eign  countr3^  If  such  person  has  had  contacts  with  the  United 
^^  States  that  were  sufficient  to,  or  if  the  conduct  of  such  person 
^^  has  so  affected  the  trade  and  commerce  of  the  United  States 

19  as  to,  permit  the  courts  of  the  United  States  to  assert  juris- 

20  diction  over  such  person  consistent  with  due  process,   the 

21  United  States  District  Court  for  the  District  of  Columbia 

22  shall  have  the  same  jurisdiction  to  take  any  action  respecting 

23  compliance  with  this  Act  by  such  person  that  it  would  have 
21  if  such  person  were  personally  within  the  jurisdiction  of  such 
25  court.". 
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1  (g)   Section  3  is  further  amended  by  inserting  the  fol- 

2  lowing  new  subsections  immediately  after  redesignated  sub- 

3  section  (h)  : 

4  "(i)    The  production  of  documentary  material  in  re- 

5  sponse  to  a  demand  for  production  thereof  shall  be  made 

6  under  a  sworn  certificate,  in  such  form  as  the  demand  desig- 

7  nates,  by  a  person  or  persons  having  knowledge  of  the  facts 

8  and  circumstances  relating  to  such  production,  to  the  effect 

9  that  all  of  the  documentary  material  described  by  the  demand 

10  which  is  in  the  possession,  custody,  or  control  of  the  person 

11  to  whom  the  demand  is  directed,  or  to  which  he  or  it  has  rea- 

12  sonable  access,  has  been  produced  and  made  available  to  the 

13  custodian. 

14  "  (j)  Each  interrogatory  in  a  demand  served  pursuant  to 

15  this  section  shall  be  answered  separately  and  fully  in  writing 

16  under  oath,  by  a  person  or  persons  having  knowledge  of  the 
1^7  subject  matter  thereof,  and  it  shall  be  submitted  under  a 

18  sworn  certificate,  in  such  form  as  the  demand  designates, 

19  to  the  effect  that  all  information  required  by  the  demand 

20  which  is  in  the  possession  of  the  person  to  whom  the  demand 

21  is  directed,  or  to  which  he  or  it  has  reasonable  access,  has 

22  been  furnished. 

23  "(k)  (1)  The  examination  of  any  person  pursuant  to  a 

24  demand  for  oral  testimony  served  under  this  section  shall  be 

25  taken  before  an  officer  authorized  to  administer  oaths  and 
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1  affirmations  by  the  laws  of  the  United  States  or  of  the  i)hice 

2  where  the  examination  is  held.  The  officer  Ix'fore  whom  the 

3  testimony  is  to  be  taken  shall  put  the  witness  on  oath  or 

4  affirmation  and  shall  personally,  or  hf  someone  acting  under 

5  his  direction  and  in  his  presence,  record  the  testimony  of  the 

6  witness.  The  testimony  shall  l)e  taken  stenogra^ihically  and 

7  transcribed.  Upon  certification  the  officer  before  whom  the 

8  testimony  is  taken  shall  promptly  transmit  the   transcript 

9  of  the  testimony  to  the  possession  of  the  antitrust  investiga- 

10  tor  or  investigators  conducting  the  examination.  The  antitrust 

11  investigator  or  investigators  conducting  the  examination  may 

12  exclude  from  the  place  where  the  examination  is  held  all 

13  persons  other  than  the  person  being  examined,  his  counsel, 

14  the  officer  before  whom  the  testimony  is  to  l)e  t<iken,  and  any 

15  stenographer  taking  said  testimony.  The  provisions  of  the 

16  Act  of  March  3,  1913   (Ch.  114,  37  8tat.  731;  15  T^S.C. 

17  30)  shall  not  apply  to  such  examinations. 

18  "(2)   The  oral  testimony  of  any  person  taken  pursuant 

19  to  a  demand  served  under  this  section  shall  be  taken  in  the 

20  judicial  district  of  the  United  States  within  which  such  pcr- 

21  son  resides,  is  found,  or  transacts  business,  or  in  such  other 

22  place  as  may  be  agreed  upon  between  the  antitrust  investi- 

23  gator  or  investigators  conducting  the  examination  and  such 

24  person. 
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1  "  (3)  Any  person  compelled  to  appear  under  a  demand 

2  for  oral  testimony  pursuant  to  this  section  may  be  accom- 

3  panied  by  counsel.  For  any  purposes  other  than  those  set 

4  forth  in  this  paragraph,  such  person  shall  not  refuse  to  an- 

5  swer  any  question,  nor  by  himself  or  through  counsel  inter- 

6  rupt  the  examination  by  making  objections  or  statements  on 

7  the  record.  Such  person  or  counsel  may  object  on  the  record, 

8  briefly  stating  the  reason  therefor,  whenever  it  is  claimed 

9  that  such  person  is  entitled  to  refuse  to  answer  on  grounds 

10  of  privilege  or  other  lawful  grounds.  If  such  person  refuses 

11  to  answer  any  question  on  the  grounds  of  privilege  against 

12  self-incrimination,  the  testimony  of  such  person  may  be  com- 

13  pelled  in  accordance  with  the  provisions  of  part  V  of  title  18, 
1'^  United  States  Code.  If  such  person  refuses  to  answer  any 
1^  question,  the  antitrust  investigator  or  investigators  conduct- 
1^  ing  the  examination  may  request  the  district  court  of  the 
1 '  United  States  for  the  judicial  district  within  which  the  exami- 
1°  nation  is  conducted  to  order  such  person  to  answer,  in  the 

19  same  manner  as  if  such  person  had  refused  to  answer  such 

20  question  after  having  been  subpenaed  to  testify  thereto  be- 

21  fore  a  grand  jury,  and  upon  disobedience  to  any  such  order 

22  of  such  court,  such  court  may  punish  such  person  for  con- 

23  tempt  thereof. 

2*  "  (4)  Upon  completion  of  the  examination,  any  person 

^^  examined  under  a  demand  for  oral  testimony  may  clarify 


12 


11 

1  or  complete  answers  otherwise  equivocal  or  incomplete  on 

2  the  record. 

3  "  (1)   The  antitrust  investigation  procedures  specified  in 

4  this  section  shall  he  deemed  within  the  scope  of  sections  371 

5  and  1001,  title  18,  United  States  Code,  and  such  sections 

6  shall  he  appHcahle  to  any  written  or  oral  statement,  or  other 

7  act  or  omission^  made  or  done  in  the  course  of  such  antitrust 

8  investigation  procedures." 

9'  (h)  Subsection  (1))  of  section  4  is  amended  by  inserting 

10  in  the  first  sentence  immediately  after  the  word  "demand", 

11  first  appearance,   the  words   "for   the  production   of  docu- 

12  ments",.  and  by  amending  the  second  sentence  to  read  as 

13  follows:  "Such  person  may  upon  written  agreement  between 

14  such   person   and   the   custodian   substitute   true   copies   for 

15  originals  of  all  or  any  part  of  such  material.". 

16  (i)  Subsection  (c)  of  section  4  is  amended  by  inserting 
1^  in  the  first  sentence  immediately  after  the  word  "material" 

18  the  vrords  "described  in  subsecticm    (b)  (2)    of  secticm  3", 

19  and  by  inserting  in  the  fourth  sentence  immediately  before 

20  the  word  "documentary"  the  word  "such". 

21  (j)  Subsection   (d)   of  section  4  is  amended  to  read  as 

22  follows : 

23  "  (d)  (1)  Whenever  any  attorney  of  the  Antitrust  Divi- 

24  sion  of  the  Department  of  Justice  has  been  designated  to 

25  appear  before  any  court,  grand  jury,  or  Federal  adminis- 
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1  trative  or  regulatory  agency  in  any  case  or  proceeding  or  to 

2  conduct  any  antitrust  investigation,  the  antitrust  investigator 

3  or  investigators  having  custody  and  control  of  any  docu- 

4  mentary  material  described  in  subsection  (b)  (2)   of  section 

5  3,  interrogatories  served  pursuant  to  this  Act  and  answers 

6  thereto,  or  transcript  of  oral  testimony  taken  pursuant  to  this 

7  Act  may  deliver  to  such  attorney  such  documentary  mate- 

8  rial,   interrogatories  and  answei^s  thereto,   or   transcript  of 

9  oral  testimony  for  use  in  connection  with  any  such  case,  pro- 

10  ceeding  or  investigation  as  such  attorney  determines  to  be  re- 

11  quired.  Upon  the  completion  of  any  such  case,  proceeding, 

12  or  investigation  such  attorney  shall  return  to  the  antitrust 

13  investigator  or  investigators  any  such  materials  so  delivered 
1-1  and  not  having  passed  into  the  control  of  such  court,  grand 

15  jury,  or  agency  through  the  introduction  thereof  into  the 

16  record  of  such  case  or  proceeding. 

17  "  {2)  The  Antitrust  Division,  while  participating  in  any 

18  Federal  administrative  or  regulatory  agency  proceeding,  may 

19  employ  the  authority  granted  by  this  Act  to  obtain  informa- 

20  tion  or  evidence  for  use  in  such  proceeding.". 

21  (k)   Subsection  (e)   of  section  4  is  amended  to  read  as 

22  follows : 

23  ''(e)  Upon  the  completion  of  (1)  the  antitrast  investi- 

24  gation  for  which  any  documentary  material  described  in  sub- 

« 

25  section  (b)  (2)   of  section  3  of  this  Act  was  produced,  and 
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1  (2)  any  sucli  case  or  })r()ceeding",  the  custodian  shall  return 

2  to  the  person  who  produced  such  material  all  such  material 

3  (other  than  copies  thereof  furnished  to  the  custodian  pursu- 

4  ant  to  subsection  (b)  of  this  section  or  made  b}''  the  Depart- 

5  ment  of  Justice  pursuant  to  subsection   (c)    of  this  section) 

6  which  has  not  passed  into  the  control  of  any  court,  grand  jury, 

7  or  Federal  administrative  or  regulatory  agency  through  the 

8  introduction  thereof  into  the  record  of  such  case  or  proceed- 

9  ing.". 

10  (1)   Subsection   (f)   of  section  4  is  amended  to  read  as 

11  follows : 

12  "(f)    When  any  documentary  material  has  been  pro- 

13  duced  i>y  ivuy  person  under  a  demand  described  in  subsection 

14  (b)  (2)   of  section  3  of  this  Act,"  and  no  case  or  proceeding' 

15  as  to  which  the  documents  are  usable  had  been  instituted  and 

16  is  pendin..     •  has  been  instituted  within  a  reasonable  time 

17  after  completion  of  the  examination  and  analysis  of  all  evi- 

18  dence  assembled  in  the  course  of  such  investigation,   such 

19  person  shall  be  entitled,  upon  written  demand  made  upon 

20  the  Attorney  General  or  upon  the  Assistant  Attorney  Gen- 

21  eral  in  charge  of  the  Antitrust  Division,  to  the  return  of  all 

22  such  documentary  material    (other  than  copies  thereof  fiir- 

23  nished  to  the  custodian  pursuant  to  subsection    (b)    of  this 

24  section  or  made  by  the  Department  of  Justice  pursuant  to 

25  subsection  (c)  of  this  section)  so  produced  by  such  person.". 
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1  (m)  Subsection  (g)  of  section  4  is  amended  to  read  as 

2  follows: 

3  "  (g)  In  the  event  of  the  death,  disalnlity,  or  separation 

4  from  service  in  the  Department  of  Justice  of  the  custodian 

5  of  any  documentary  material  produced  under  a  demand  for 

6  production  described  in  subsection    (1»)  (2)    of  section  ?>  of 

7  this  Act  or  the  antitrust  investigator  having  possession  of 

8  answers  in  writing  to  written  interrogatories  or  the  transcript 

9  of  any  oral  testimony  produced  under  any  demand  issued 

10  under  this  Act,  or  the  official  rehef  of  such  custodian  or  anti- 

11  trust  investigator  from  responsibility  for  the   custody  and 

12  control  of  such  material,  the  Assistant  Attorney  General  in 

13  charge  of  the  Antitmst  Division  shall  promptly  (1)  desig- 
^'^  nate  another  antitrust  investigator  to  serve  as  custodian  of 
1^     such  documentary  material  or  to  maintain  possession  of  such 

'         answers  to  interrogatories  or  such  transcript  of  oral  testi- 

mony,  and   (2)   transmit  in  writing  to  the  person  who  sub- 

mitted  the  documentary  material  produced  under  a  demand 

■^^    for  production  described  in  subsection   (b)  (2)    of  section  3 

20    of  this  Act,  notice  as  to  the  identity  and  address  of  the  suc- 

^1     cessor  so  designated.  Any  successor  designated  under  this 

subsection  shall  have  with  regard  to  such  material's  all  duties 

and  responsibilities  imposed  by  this  Act  upon  his  predeces- 

sor  in  office  with  regard  thereto,  except  that  he  shall  not  be 
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1  lield  responsible  for  any  default  or  dereliction  which  occurred 

2  before  his  designation.". 

3  (n)  Subsection  (a)   of  section  5  is  amended  l)y  striking 

4  out  all  the  words  following  the  word  "Act",  and  by  striking 

5  out  the  comma  after  the  word  "Act"  and  inserting  in  lieu 

6  thereof  a  period. 

7  (o)    The  first  sentence  of  subsection    (b)    of  section  5 

8  is  amended  to  read  as  follows : 

9  "('*)  Within  twenty  days  after  the  service  of  any  such 

10  demand  upon  any  person,  or  at  any  time  before  the  com- 

11  pliance  date  specified  in  the  demand,  wdiichever  period  is 

12  shorter,  or  within  such  period  exceeding  twenty  days  after 

13  service  or  in  excess  of  such  compliance  date  as  may  be  pre- 

14  scribed  in  writing,  subsecjuent  to  service,  by  an  antitrust  in- 

15  vestigator  named  in  the  demand,  such  person  ma}^  file,  in  the 

16  district  court  of  the  United  States  for  the  judicial  district 

17  within  which  such  person  resides,  is  found,  or  transacts  busi- 

18  ness,  and  serve  upon  the  antitrust  investigator  or  investigators 

19  named  in  the  demand  a  petition  for  an  order  of  such  court 

20  modifying  or  setting  aside  such  demand.". 

21  (p)  The  second  sentence  of  subsection  (b)  of  section  5 

22  is  amended  by  striking  out  the  final  period  and  inserting  a 

23  colon  in  lieu  thereof,  and  by  inserting  immediately  after  the 

24  colon  the  words:  'Tvovidcd,  however,  That  such  person  shall 
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1  promptly  comply  with  such  portions   of  the   demand  not 

2  sought  to  he  modified  or  set  aside.". 

3  (q)  Suhseetion  (h)  of  section  5  is  amended  'by  inserting 

4  the  following  sentence  at  the  end  thereof:  "Any  such  ground 

5  not  specified  in  such  a  petition  shall  be  deemed  waived  unless 

6  good  cause  is  shown  for  the  failure  to  assert  it  in  such  a 

7  petition,". 

8  (r)  Subsection  (a)  of  section  6  is  amended  by  inserting 

9  in  the  third  "whoever"  paragraph  between  the  words  "any" 

10  and  "documentary"  the  words  "any  oral  or  written  infor- 

11  mation  or",  and  by  inserting  between  the  third  and  fourth 

12  "whoever"  paragraphs  the  following: 

13  "Whoever  knowingly  and  willfully  withholds,  falsifies, 

14  or  misrepresents,  or  b}^  any  trick,  fraud,  scheme,  or  device 

15  conceals  or  covers  up,  a  material  part  of  any  oral  or  written 

16  information  or  documentary  material  which  is  the  suljjcct 

17  of  a  demand  pursuant  to  the  Antitrust  Civil  Process  Act,  or 

18  attempts  to  or  solicits  another  to  do  so;  or". 

19  Sec.  202.  The  provisions  of  this  title  shall  be  effective 

20  oil  the  date  of  enactment  of  this  Act,  and  may  be  employed 

21  in   respect   of   acts,    practices,    and   conduct   that   occurred 

22  prior  to  the  date  of  enactment  thereof. 

23  TITLE  III— FEDERAL  TEADE  COMMISSIOX  ACT 

24  AMENDMENTS 

25  Sec.  301.  Section  10  of  the  Federal  Trade  Commission 

26  Act   (38  Stat.  724;  15  U.S.C.  50)   is  amended  as  follows: 
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;  1 .  ,         (a)  The  first  sentence  of  the  third  paragraph  is  amended 

2  to  read  as  follows:  :: 

;3.ti       "If  aiiy  person,  partnership,  or  corporation  required  by 

4  this  Act  to  file  any  annual  or  special  report  or  to  obey  any 

5  subpoena  shall  fail  so  to  do  within  the  time  fixed  by  the  com- 

6  mission  for  filing  or  obeying  the  same,  and  such  failure  shall 

7  continue  for  fifteen  days  after  notice  of  such  default,  the  per- 
,8>  ;Son,  partnership,  or  corporation  shall  forfeit  and  pay  to  the 

9  .United  States  a  civil  penalty  of  not  less  than  $1,000  nor  more 

10  than  $5,000  as  the  court  may  determine,  for  each  and  eveiy 

11  day  of  the  continuance  of  such  failure.  Such  forfeiture  shnH 

12  be  payable  into  the  Treasury  of  the  United  States,  and  shall 

13  be  recoverable  in  a  civil  suit  in  the  name  of  the  Commission, 

14  brought  in  the  case  of  a  corporation  or  partnership,  in  the 

15  district  where  the  corporation  or  partnership  has  its  principal 

16  office  or  in  any  district  in  which  it  shall  do  business,  and,  in 

17  t);e.case  of  any  other  person,  in  the  district  where  such 

18  person  resides  or  has  his  principal  place  of  business.". 

-^Q  {]))   Immediately  following  the  third  paragra^di,  insert 

20  the  following  new  paragraph: 

21  "No  action  to  stay  accumulation  of  any  of  the  penalties 

22  provided  by  the  preceding  paragraph  of  this  section  or  to 

23  enjoin  the  Commission  or  the  United  States  from  enforce- 

24  ment  of  any  subpoena  or  any  Commission  order  to  file  any 

25  annual  or  special  report  may  l)e  commenced  until  after  the 
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1  service  of  a  notice  of  default  by  the  Commission  as  provided 

2  in  the  preceding  paragraph.  No  court  shall  issue  any  order 
.3  staying  the  accumulation  of  such  penalties  unless  the  party 

4  seeking  such  relief  shall  have  first  demonstrated: 

5  "  ( 1 )    a  substantial  probability  of  ultimate  success 

6  on  the  merits ; 

7'  "  (2)    that  such  party  will  be  irreparably  injured 

8  unless  the  accumulation  of  such  penalties  is  stayed;  and 

9  "(3)   that  the  equities  clearly  favor  such  stay. 

10  No  court  shall  issue  an  order  enjoining  the  Commission  or 

11  the  United  States  from  enforcement  of  any  subpoena  or  any 

12  order  to  file  an  annual  or  special  report  unless  the  plaintiff 

13  shall  have  first  demonstrated : 

14  "  (1)  that  such  subpoena  or  order  to  file  a  special  or 

15  '        annual  report  is  unduly  burdensome;  or 

16  "  (2)  that  the  information  sought  by  such  subpoena 
17'  or  order  to  file  a  special  or  annual  report  is  not  reason- 

18  ably  relevant  to  the  inquiry  being  conducted  by   the 

19  Commission. 

20  The  Commission  shall  have  authority  to  determine  its  own 

21  jurisdiction  to  conduct  investigations  or  to  adjudicate  cpm- 

22  plaints  in  the  first  instance,  unless  such  investigation  or  ad- 

23  judication  is  expressly  prohibited  by  this  Act,". 
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1  TITLE  IV— PAI^ENS  PATRIAE 

2  Sec.  401.  The  Act  entitled  "An  Act  to  supplement  ex- 

3  isting  laws  against '.unlawful  restraints  and  monopolies,  and 

4  for  other  purposes",  approved ,  October  15,  1914    (38  Stat. 
5'   730;  15  U.S.C.  12 ).,m is -amended  by  inserting  immediately 

6  following  section  4B  the  following  new  sections:  i 

7  "Sec.  4G.    (a)    Any  attorney!  general  of  a  State  mi\y 

8  'bring  a' civil  action  in  the  name  of  such  State  in  the  district 
9,  courts  of  the. United  States  under  section  4  or  16,  or  both, 

10  'of  this  Act^  and  such  State  shall  be  entitled  to  recover  danl- 

11  ages  and  secure  other  relief  as  provided  in  such  sections — 

12  '     ■  "(1)   as  ;^arens  pati'iae  of  the  persons  residing  in 

13  '  that  State,  with  respect  to  damages  sustained  by  such 

14  persons,  or  alternatively,  if  the  court  finds  in  its  discl-e- 

15  tion  that  the  interests  of  justice  so  require,  as  a  repre- 

16  sentative  of  a  class  or  classes  consisting  of  persons  i'e- 

17  siding  in  that  State,  who  have  been  damaged;  or       '  ^ 

18  "(2)  : as  parens  patriae,  with  i^espect  to  damages  to 

19  the  general  economy  of  that  State  or  any  political  sub- 

20  division  thereof:  Provided,  That  such  damages  shall  not 

21  .  be   duplicative   of   those   recoverable   under   paragraph 

22  (1)'  of  this  subsection;,  or      ■ 

23  "  (3)  on  behalf  of  any  or  all  political  subdivisions  of 
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1  that  State  ^ith  respect  to  damages  Bustained  by  such 

2  '         poUtical  subdivisions. 

•  3  "  (b)  (1)  Whenever  the  attorney  general  of  a  State  in- 

.  4  stiti^teB  an  action  pursuant  to  paragraph  (a)  (1)  of  this  sfec- 

5  i  itiony  he  shall  within  thirty  days  thereafter  cause  notice  thereof 

6  to  be  published  in  the  manner  presttibed  by  Stat«  statute  or 

7  rule  of  court  for  publication  of  legal  notice  in  such  State,  or, 

8  '  in  the  absence  of  an  applicable  State  statute  or  mle  of  court, 

9  in  such  maimer  as  the  district  court  shall  by  general  rule  pre- 

10  scribe.  No  further  publication  or  notice  shall  be  required  in 

11  respect  to  such  actions.  ; 

12  "  (2)  Any  person  may  exclude  from  an  action  instituted 

13  pursuant  to  paragraph  (a)  (1)  of  this  section  his  or  its  claim 

14  for  relief  in  respect  of  the  subject  matter  of  such  action,  by 

15  filing  a  statement  to  such  effect  with  the  court  in  which  such 

16  action  has  been  instituted.  Such  statement  shall  be  filed  with- 

17  in  thti'ty  days  after  publication  of  notice  required  by  para- 

18  graph    (1)    of  this  subsection,  in  such  form  as  the  district 

19  court  shall  by  general  rule  prescribe.  The  claims  of  only  those 
20'  persons  filing  such  statements  shall  he  excluded  from  sucli 

21  action.  The  claims  for  relief  in  respect  of  such  subject  matter 

22  of  all  other  persons  residing  in  such  State  shall  be  included 

23  in  such  action,  apd  the  final  judgment  in  such  action  shall 

24  be  res  judicata  as  to  such  claims. 
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1  "  (c)  111  any  action  under  subsection  (a)  of  this  section, 

2  the  State— 

3  "  (1)  niay  recover  the  aggi'egate  damages  sustained 

4  by  the  persons  or  poHtical  subdivisions  on  whose  behalf 

5  the  State  sues  without  separately  proving  the  individual 

6  claims  of  each  such  person  or  political  subdivision;  and 

7  proof  of  such  damages  shall  be  pemiitted  on  the  basis  of 

8  any  or  all  of  the  following : 

9  "  {^^)    statistical  or  sampling  methods; 

10  "  (B)  the  pro  rata  allocation  of — 

11  "  (i)  illegal  overcharges,  or 

12  "  (ii)  excess  profits — 

13  to  sales  occurring  within  the  State ;  or 

14  "(C)  such  other  reasonable  system  of  estimat- 

15  ing  aggregate  damages  as  the  court  in  its  discretion 

16  may  permit ;  and 

1'7  "(2)  shall  distribute,  allocate,  or  otherwise  pay  out 

18  of  the  fund  so  recovered  either  (A)  in  accordance  with 

19  State  law,  or  (B)  in  the  absence  of  any  applicable  State 

20  law,  as  the  district  court  may  in  its  discretion  authorize. 

21  Such  distribution  procedure  shall  afTord  each  person  or 
political  subdivision  on  whose  behalf  the  State  sues  a 
reasonalde  opportunity  individually  (o  secure  the  pro 
rata  portion  of  the  fund  attributable  to  his  or  its  respec- 
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'ii  tive  claims  for  damaged,  less  litigation  and  adniinisti'a- 

2  tive  costs,  including  attorneys'  fees,  before  any  such  fund 

.'••a'  is  escheated  or  used  for  general  wielfare''  purposes. 

4,  .'      "Sec.  4D.   (a)  Whenever  the  Attorney  General  of  the 

5  United  States  has  brought  an  action  under  this  Act,  and  he 

'i,.6'  has' reason  to  believe  that  any,  State  attorney  general  would 

7,  be  entitled  to  bring  an  action  based  substantially  on  the  same 

8  cause  of  action  pursuant  to  section  4C  of  this  Act,  he  shall 

9  promptly  so  notify  such  StatCf  attorney  general. 

10  "(b)  -If,  alter  the  ninety-day  period  which  begins  on  the 

11  date  of  the  mailing  of  any  notification  under  subsection   (a) 

12  of  this  section,  the  State  attorney  general  fails  or  declines  to 

13  bring  such  an  action,  the  Attorney.  General  may  himself  bring 
Xi  such. action  in  place  of  the  State  attorney  general,  and  he 

15  shall  thereafter  be  deemed  parens  patriae  of  the   persons 

16  residing  in  such  State  for  the  Juu'poses  of  such  action.  Such 
17.  action  shall  be  brought  in  the  district  in  which  the  action 

18  undej:  sectioiv;4A/i^  ponding  and  shall  be, consolidated  there- 

19  with. 

20  ■  "(c)    In   actions   brought  ,  under   this   section,    section 

21  4C(c)  (1)  shall  apply  with  respect  to  proof  of  damages  by 

22  the  Attorney  General.  Subject  to  subsection  (d)   of  this  sec- 

23  tion,  section  4C  (c)  (2)   shall  apply  to  any  amounts  paid  to 

24  States  pursuant  to  this  subsection. 

25  "(d)   With  respect  to  any  recovery  of  damages  under 
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1  this  section,  the  Attorney  General  shall  pay  or  cause  to  fee 

2  paid  to  the  respective  States,  on  behalf  of  the  persons  residing 

3  '  in  such  States  for  whom  he  has  recovered  such  damages,  a  pl'o 

4  1-ata  share  of  the  total  damages  recovered,  after  deducting 

5  therefrom,  on  the  basis  of  regulations  prescribed  l)y  tlie  At- 
'  6  torney  Genei'al  and  approved  by  the  Comptroller  General  of 

7  the  United-  States,  litigation  expenses;'  including  actual  at- 

8  torneys'  fees  and  administrative  costs.  Any  amounts  so  de- 

9  ducted  shall  be  deposited  in  a  spebial  fund  by  the  Attorn^y 

10  General,   and,   subject  to  an  appropriation,   used   only  for 

11  activities  under  this  section.  ■         i  ^ 

12  "Sec.  4E.  With  respect  to  any  federally  funded  State 

13  program  affected  by  antilrust  violations,  any  State  shall  be 

14  entitled  to  treble  damages  for  the  entire  amount  of  oveV'- 

15  charges  or  other  damages  sustained  in  connection  with  i  such 
IG  a  program.  The  Attorney  General  of  the  United  States  shall 
1'^  have  the  right  to  intervene  in  any  such  action,  to  protect  tbfc 
1^  interests  of  the  United  States;  and  he  shall  have  th-e  poM^ct 

19  to  sue  for  treble  d.amages  on  behalf  of  any  State  that  failfi 

20  or  declines  to  bring  such  action  within  the  ninety-day  period 

21  which  begins  on  the  date  of  the  mailing  of  notification  from 

22  the  Attorney  General  that  he  believes  cause  exists  for  bring- 

23  ing  such  action.  The  United  Slates  shall  l)e  entitled  to  secure 

24  reimbursement  of  its  actual  expenses,  if  any,  and  of  its  eqUi- 

25  table  share  of  any  recovery  of  damages  under  this  section.  If 
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1  the  United  States  brings  a  separate  action  for  its  damages 

2  sustained  in  connection  with  tlie  program,  and  recovers  such 

3  damages,  the  defendant  in  such  action  shall  be  entitled  to 

4  set  such  recoveiy  off  against  any  amount  recovered  by  a 

5  State  in  respect  of  the  same  damages.  The  provisions  of  sec- 

6  tions  4C  (c)  and  4D  (c)  and  (d)  of  this  Act  shall  apply  to 

7  any  action  and  damages  recovered  therein  pursuant  to  this 

8  section." 

9  Sec.  402.    (a)   As  used  in  this  title,  the  term  "State" 

10  shall  include  the  District  of  Columbia,  and  the  term  "attorney 

11  general  of  a  State"  shall  include  the  Corporation  Counsel  of 

12  the  District  of  Columbia. 

13  (b)   The  provisions  of  this  title  shall  apply  to  all  civil 

14  actions  filed  under  the  antitrust  laws,  in  which  a  State  is 

15  plaintiff,  that  are  pending  on  the  date  of  enactment  of  this 

16  Act  or  that  are  hereafter  filed,  including  those  in  which  the 

17  cause  of  action  accrued  before  the  date  of  enactment  of  this 

18  Act. 

19  TITLE  V— PREMERGER  NOTIFICATION 

20  Sec.   501.   The  Act  entitled  "An  Act  to  supplement 

21  existing  laws  against  unlawful  restraints  and  monopolies, 

22  and  for  other  purposes",  approved  October  15,   1914    (38 

23  Stat.  730;  15  U.S.C.   12),  is  amended  by  adding  a  new 

24  section  23  to  read  as  follows : 
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1  "PEBMERGEK  NOTIFICATION 

2  "Sec.  23.    (a)   NotwitLstaiidhig  any  utlier  provision  of 

3  law,   no   person   or  persons   shall   acquire,    directly   or   in- 

4  directly,  the  whole  or  any  part  of  the  stock  or  other  share 

5  capital  or  of  the  assets  of  another  person  or  persons,  if  the 

6  acquiring  person  or  persons,  or  the  person  or  persons  the 

7  stock  or  assets  of  which  are  being  acquired,  or  both,  are 

8  engaged  in  commerce  or  in  any  activity  affecting  commerce, 

9  and— 

10  "(1)  (A)    the   acquiring  person   or  persons  have 

11  total  assets  or  annual  net  sales  in  excess  of  $100,000,- 

12  000;  and 

13  "  (B)    the  person  or  persons  the  stock  or  assets  of 

14  which  is  being  acquired  have  total  assets  or  annual  net 

15  sales  in  excess  of  $10,000,000;  or 

16  "(2)   the  combined  total  assets  or  annual  net  sales 

17  of  the  acquiring  person  or  persons  and  the  person  or 

18  persons  the  stock  or  assets  of  which  is  l)eing  acquired  are 

19  in  excess  of  $100,000,000— 

20  until  expiration  of  the  notification  and  waiting  period  speci- 

21  fied  in  subsection    (b)  (1)    of  this  section. 

22  "(h)  (1)    The  notification  and  waiting  period  required 

23  by  this  section  shall  expire  sixty  days  after  the  persons  sub- 

24  ject   to  subsection    (a)    of  this  section   each   file  with   the 
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1  Federal  Trade  Commission  and  the  Assistant  Attorney  Gen- 

■2  eral  in  charge  of  the  Antitrust  Division  of  the  Department 

3  of  Justice    (hereafter  referred  to  in  this  section  as  the  'As- 

4  sistant  Attorney  General')    duplicate  originals  of  the  noti- 

5  fication  specified  in  paragraph    (2)    of  this  subsection,   or 

6  until  expiration  of  any  extension  of  such  period  pursuant 
7'  to  subsection  (c)  (2)  of  this  section,  whichever  is  later, 
8"  except  *as  may  otherwise  be  authorized  pursuant  to  sub- 
9  section  (c)  (4)  of  this  section. 

10  '        "(2)    The  notification  required  by  this  section  shall  be 

11  in  such  form  and  contain  such  information  and  documentary 

12  material  as  the  Federal  Trade  Commission,  after  consultation 

13  with  the  Assistant  Attorney  General,  shall  be  general  regu- 

14  lation  prescribe,  after  notice  and  submission  of  views,  pur- 

15  suant  to  section  553  of  title  5,  United  States  Code. 

16  "  (3)    The  Federal  Trade  Commission,  after  consultation 

17  with   the   Assistant   Attorney   General,    is   authorized   and 

18  directed  td  require  the'  filing  of  a  premerger  notification 

19  report  at  least  thirty  days  prior  to  the  effective  date  of 
20'  an  acquisition  by  any  pefson  or  persons  engaged  in  com- 

21  merce,   or  in   any   activities   affecting   commerce,    and   not 

22  subject  to  subsection  (a)  of  this  section. 

23  "  (4)  The  Federal  Trade  Commission,  after  consultation 
24'  with  the  Assistant  Attorney  General,  is  authorized  and 
25  directed  to  define  the  terms  used  in  this  section,  prescribe 
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1  accounting  methods  for  reporting  thereunder,'  by  general 

2  regulation  except  classes  of  persons  and  transactions  frotn 

3  the  notification  requirements  thereunder,  and  to  promulgate 
■4  rules  of  general  or  special  applicability  as  may  be  'necessary 

5  or  proper  to  the  administration  of  this  section,  insofar  as 

6  such  action  is  not  inconsistent  with  the  purposes  of  this 

7  section,  after  notice  and  submission  of  views,  pursuant  to 

8  section  553  of  title  5,  United  .States  Code.      -  ■    -^ 

9  "(c)  (1)    The  Federal  Trade  Commission,  pursuant  to 

10  the  Federal  Trade  Commission  Act,  or  the  Assistant  Attorney 

11  General,  pursuant  to  the  Antitrust  Civil  Process  Act,  may,- 

12  prior  to  the  expiration  of  the  periods  specified  in  subsec-' 

13  tions    (b)  (1)    and    (b)  (3)    of   this    section,   require    the 

14  submission  of  additional  information  and  documentary  mate- 

15  rial  relating  to  the  acquisition  by  any  person  or  persons- 

16  subject  to  the  provisions  of  this  section,  or  by  any  officei^, 

17  director,  or  partner  of  such  person  or  persons.  • ' 

18  "(2)   If  such  information  and  documentary  material  is 

19  not  produced  in  full  within  the  time  specified,  the  Federal 

20  Trade  Commission  or  the  Assistant  Attorney  General  may, 

21  in  its  or  his  discretion,  extend  the  periods  specified  in  sub- 

22  sections  (b)  (1)  and  (b)  (3)  of  this  section  for  an  additional 

23  period  of  up- to  thirty  days  beyond  the  date  on  which  it  or 

24  he  notifies  such  person,  officer,  director,  or  partner  that  it  or 

25  he  is  satisfied  that  the  information  or  documentary  material 


29 

28 

1  has  been  produced.  If  such  notification  as  to  production  is 

2  unreasonably  withlield,  any  person  entitled  to  such  notifica- 

3  tion  may  secure  a  declaration  to  such  effect  by  way  of  civil 

4  action  instituted  in  the  United  States  District  Court  for  the 

5  District  of  Columbia. 

6  "  (3)  No  provisions  of  this  section  shall  limit  the  power 

7  of  the  Federal  Trade  Commission  or  the  Assistant  Attorney 

8  General  to  secure,  at  any  time,  information  or  documentaiy 

9  material  from  any  person,  including  third  parties,  pursuant 

10  to  the  Federal  Trade  Commission  Act  or  the  Antitrust  Civil 

11  Process  Act. 

12  ■      "  (4)  The  Federal  Trade  Commission  and  the  Assistant 

13  Attorney  General  may  waive  the  waiting  periods  provided 

14  in  this  section  or  the  remaining  portions  thereof,  in  particular 

15  cases,  by  publishing  in  the  Federal  Eegister  a  notice  that 

16  neither  intends  to  take  any  action  within  such  periods  in 

17  respect  of  the  acquisition. 

18  "(d)    If,   within  the   notification   and   waiting   period 

19  specified  in  subsection   (1))  (1)   of  this  section,  a  proceeding 

20  is  instituted  by  the  Federal  Trade  Commission  or  an  action 

21  is  filed  by  the  United  States,  allegmg  that  an  acquisition 

22  violates  section  7  of  this  Act,  or  secrions  1  or  2  of  the  Sher- 

23  man  Act    (15  U.S.C.  1-2),  and  either  the  Federal  Trade 

24  Commission  or  the  Assistant  Attorney  General  certifies  to 

25  the  United  States  district  court  within  which  the  respondent 
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1  resides  or  carries  on  business,  or  in  which  the  action  is  filed, 

2  that  it  or  he  beheves  that  the  pul)hc  interest  requires  relief 

3  pendente  lite  pursuant  to  this  subsection,  the  court  shall  enter 

4  an  order  that  such  acquisition  shall  not  be  consummated  until 

5  the   order   of   the    Commission    in   respect    thereof   or   the 
Q  judgment  entered  in  such  action  has  become  final,  and  that 

7  the  proceeding  or  action  shall  be  in  every  way  expedited. 

8  "(e)   Failure  of  the  Federal  Trade  Commission  or  the 

9  Assistant  Attorney  General  to  request  additional  information 

10  or  documentary  material  pursuant  to  this  section,  or  failure 

11  to  interpose  objection  to  an  acquisition  within  the  periods 

12  specified  in  subsections  (b)  (1)  and  (b)  (3)  of  this  section, 

13  shall  not  bar  the  institution  of  any  proceeding  or  action, 

14  or  the  obtaining  of  any  information  or  documentary  material, 

15  with  respect  to  such  acquisition,   at  any  time  under  any 

16  provision  of  law, 

17  "  (f)  (1)   Whenever  any  person  violates  or  fails  to  com- 

18  ply  with  the  provisions  of  subsection  (a)  of  this  section,  such 

19  person  shall  forfeit  and  pay  to  the  United  States  a  civil 

20  penalty   of  not  more   than   $10,000   for   each   day   during 

21  which   such   person   directly   or   indirectly   holds   stock    or 

22  assets,  in  violation  of  this  section.  Such  penalty  shall  accrue 

23  to  the  United  States  and  may  be  recovered  in  a  civil  action 

24  brought  by  the  United  States. 

25  "  (2)   Whenever  any  person  fails  to  furnish  information 
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1  required  to  be  submitted,  pursuant  to  subsection   (c)  (1)    of 

2  this  section,   such  person  shall  be  liable  for  the  penalties 

3  provided    for   noncompliance    with    the    provisions    of    the 

4  Federal  Trade  Commission  Act  or  the  Antitrust  Civil  Process 

5  Act,  whichever  is  applicable. 

6  "  (g)  In  any  proceeding  instituted  or  action  l^rought  by 

7  the  Federal  Trade  Commission  or  the  United  States  alleging 

8  that  an  acquisition  violates  section  7  of  this  Act,  or  sections 

9  1  or  2  of  the  Sherman  Act,  upon  application  of  the  Federal 

10  Trade   Commission  or   the  Assistant   Attorney   General   to 

11  the  United  States  district  court  within  which  the  respondent 

12  resides  or  carries  on  business,  or  in  which  the  action  is  filed, 

13  such  court  shall,  as  soon  as  practicable,  enter  an  order  estab- 

14  lishing  the  purchase  price  of  the  acquired  stock  or  assets, 

15  requiring  the  acquiring  person  or  persons  to  maintain  the 

16  personnel,  assets,  stock  or  firm  being  acquired  as  a  separate 

17  entity,  and  requiring  the  profits  of  the  acquired  firm,  stock, 

18  or  assets  to  be  placed  in  an  escrow  account,  pending  the 

19  outcome  of  the  proceeding  or  action.  Upon  entry  of  a  final 

20  order  or  judgment  that  tlip  acquisition  is   in  violation  of 

21  section  7  of  this  Act,  or  sections  1  or  2  of  the  Sherman  Act, 

22  the  com"t  shall  order  the  divestiture  of  the  unlawfully  acquired 

23  assets  or  stock.  If  divestiture  is  by  sale,  it  shall  be  at  a  price 

24  not  to  exceed  the  purchase  price.  Any  profits  held  in  escrow 
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1  shall  be   transferred   with   the   stock   or   assets   unlawfully 

2  acquired.". 

3  Sec.  502.  The  provisions  of  this  title  shall  be  effective 
i  one  hundred  and  twenty  days  after  the  date  of  enactment  of 

5  this  Act.  Effective  upon  the  date  of  enactment  of  this  Act,  the 

6  Federal  Trade  Commission  is  authorized  to  carr}-  out  the 

7  requirements  of  sections  23    (h)  (2)    and    (h)  (4)    of  the 

8  Clayton  Act,  as  amended  by  this  Act. 

9  TITLE  VI— NOLO  COXTEXDEEE 

10  Sec.  601.  Section  5(a)    of  the  Act  entitled  "An  Act 

11  to  supplement  existing  lav\s  against  unlawful  restraints  and 

12  monopolies,  and.  for  other  pui'poses",  approved  October  15, 

13  1914    (15  U.S.C.  16(a)),  is  amended  to  read  as  follows: 

14  "5(a)  (1)    A   final   judgment  heretofore   or   hereafter 

15  entered  in  any  civil  action  or  criminal  proceeding  brought 

16  by  the  United  States  under  the  antitrust  laws,  finding  or 
IT  concluding  that  a   defendant  has  violated  said  laws,   or  is 

18  guilty  of  an  offense  under  said  laws,  shall  be  prima  facie 

19  evidence  against  such  defendant  in  any  civil  action  l)rouglit 

20  1)3'  any  person  against  such  defendant  under  said  laws,  as  to 

21  all  matters  respecting  which   said  judgment  would  l)e  an 

22  estoppel  as  between  the  parties  thereto,  except  as  provided 

23  in  paragraph  (3)  of  this  subsection. 

24  "(2)  (A)   A  plea  of  nolo  contendere  hereafter  entered 
2o  in  a  criminal  proceeding  under  the  antitrust  laws  shall  be 
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1  prima  facie  evidence  against  such  defendant  in  any  civil 

2  action  brought  by  any  person  against  such  defendant  under 

3  said  laws,  as  to  all  matters  in  the  indictment  necessary  to 

4  sustain  a  judgment  of  conviction  upon  a  jury  verdict  that 

5  the   defendant   was   guilty   of  the   offense    charged   in   the 

6  indictment. 

7  ''(B)   When  a  plea  of  nolo  contendere  is  used  as  pro- 

8  vided  by  subparagraph    (A)    of  this  paragraph,  the  bill  of 

9  particulars  filed  in  the  proceeding  may  1>e  used  to  interpret 

10  or  construe  the  indictment,  and  any  statement  made  in  court 

11  on  behalf  of  the  defendant  in  connection  with  the  entry  of 

12  such  plea  may  thereafter  be  received  in  evidence  against  the 

13  defendant  as  an  admission. 

14  "(3)    The  provisions  of  paragraph    (1)    of   this   sub- 

15  section  shall  not  apply  to  a  consent  judgment  entered  before 

16  any  testimony  has  been  taken,  or  to  a  judgment  entered  in 

17  an  action  brought  by  the  United  States  under  section  4A 

18  of  this    Act.". 

19  Sec.  602.  The  provisions  of  section  5(a)  (2)    of  the 

20  Clayton  Act,  as  amended^  by  this  title,  shall  apply  to  all 

21  criminal  proceedings  that  are  pending  on  the  date  of  enact- 

22  ment  of  this  Act  or  that  are  hereafter  filed,  including  those 

23  in  which  the  offense  was  committed  before  the  date  of  enact- 

24  ment  of  this  Act. 
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1  'TITLE  VII— MISCELLANEOUS 

2  AFFECTING   COMMERCE 

3  Sec.  701.  Sections  2,  2a,  3,  and  7  of  the  Act  entitled 

4  "An  Act  to  supplement  existing  laws  against  unlawful  re- 

5  straints  and  monopolies,  and  for  other  purposes",  approved 

6  October  15,  1914    (15  U.S.C.  13,  13a,  14,  and  18),  are 

7  amended  by  striking  out  the  words  "in  commerce"  wherever 

8  the  term  appears  and  inserting  in  lieu  thereof  the  words 

9  "in  or  affecting  commerce". 

10  COMPLEX  CASES 

11  Sec.  702.  The  Act  entitled  "An  Act   to  supplement 

12  existing  laws  against  unlawful  restraints  and  monopolies, 

13  and  for  other  purposes",  approved  October  15,   1914    (15 

14  U.S.C.   12),  is  amended  by  adding  a  new  section  21  as 

15  follows : 

16  "complex  cases 

17  "Sec.  21.  In  any  civil  action  brought  in  any  district 

18  court  of  the  United  States  under  the  antitrust  laws,  or  any 

19  other  Acts  having  like  purpose  that  have  been  or  hereafter 

20  may  be  enacted,  wherein  the  United  States  is  plaintiff  and 

21  equitable  relief  is  sought,  the  Attorney  General  may  file  with 

22  the  court,  prior  to  the  entrj^  of  final  judgment,  a  certificate 

23  that,  in  his  opinion,  the  case  is  a  complex  antitrust  case. 

24  Upon  filing  of  such  certificate,  it  shall  be  the  duty  of  the 
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1  judge  designated  to  hear  and  determine  the  case  or  the  chief 

2  judge  of  the  district  court  if  no  judge  has  as  yet  been  desig- 

3  nated,  to  assign  the  case  for  hearing  at  the  earliest  practicable 

4  date  and  to  cause  the  case  to  be  in  every  way  expedited. 

5  Special  masters,  economic  experts,  and  other  personnel  may 

6  be  designated  to  assist  the  trial  judge  in  the  expeditious  and 

7  efficient  trial  of  the  case,  and  in  expediting  discovery  and 

8  pre-trial  matters.  Economic  and  other  experts  may  be  used 

9  by  the  court  in  all  phases  of  the  trial,  including  the  prepara- 

10  tion  and  analysis  of  plans  for  relief.". 

11  FOREIGN  ACTIONS 

12  Sec.  703.  The  Act  entitled-  "An  Act  to  supplement 

13  existing  laws  against  unlawful  restraints   and  monopolies, 

14  and  for  other  purposes",  approved  October  15,   1914    (15. 

15  U.S.C.  12),  is  amended  by  adding  a  new  section  22  as 
IG  follows : 

1'^  "foreign  actions 

1°  "Sec.  22.  In  any  civil  action  or  proceeding  before  any 

19  court  of  the  United  States,  involving  any  act  to  regulate 

20  interstate  or  foreign  trade  or  commerce,  or  to  protect  the 

21  same  against  unlawful  restraints  or  monopolies,  in  which  the 

22  court  orders  any  party  thereto  or  any  person  in  privity  with 
^^  such  party  to  furnish  discovery,  evidence,  or  testimony,  and 
24  such  party  or  person  refuses,  declines,  or  fails  to  do  so  on 
2"^  the  ground  that  a  foreign  statute,  order,  regulation,  decree, 
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1  or  otlier  law  prohibits  compliance  with  such  order,  the  court 

2  ma}'  enter  an  order  forthwith  against  such  party,  dismissing 

3  all  or  some  of  such  party's  claims,  striking  all  or  some  of 

4  such   party's   defenses,   or   otherwise   terminating   the   pro- 

5  ceeding  or  any  portion  thereof  adversely'  as  to  such  party.". 

6  SEVERABILITY 

7  Sec.  704.  If  any  provision  of  tliis  Act,  or  the  applica- 

8  tion  of  any  such  provision  to  any  person  or  circumstance, 

9  shall  be  held  invalid,  the  remainder  of  this  Act,  or  the  ap- 

10  plication  of  such  provision  to  persons  or  circumstances  other 

11  than  those  as  to  which  it  is  held  invalid,  shall  not  be  affected 

12  thereby. 

13  EFFECTIVE   DATE 

14  Sec.  705.    (a)    Section  701   of  this  title  shall  apply  to 

15  acts,  practices,  and  conduct  occurring  after  the  date  of  en- 

16  actment  of  this  Act. 

17  (b)    Section  702  of  this  title  shall  apply  to  all  actions 

18  on  file  on  the  date  of  enactment  of  this  Act  or  hereafter  filed. 

19  (c)    Section  703  of  this  title  shall  apply  to  all  actions 

20  on  file  on  the  date  of  enactment  of  this  Act  or  hereafter 

21  filed,   in  respect   of  noncompliance    with   discovery    orders 

22  hereafter  entered.  Nothing  contained  in  this  subsection  shall 

23  be  deemed  to  limit  the  authority  of  any  court  to  reenter 

24  any  discovery  order  heretofore  entered,  and  thereby  make 

25  such  section  703  applicable  thereto. 
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1  (d)  Unless  otherwise  specified,  the  effective  date  of  this 

2  Act  shall  he  the  date  of  enactment  thereof. 
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[Congressional  Record,  94th  Cong. ,  1st  sess.] 

By  Mr.  PHILIP  A.  HART  (for  himself  and  Mr.  Hugh  Scott)  : 

S.  1284.  A  bill  to  improve  and  facilitate  the  expenditious  and  effective  enforce- 
ment of  the  antitrust  laws.  Referred  to  the  Committee  on  the  Judiciary. 

Mr.  PHILIP  A.  HART.  Mr.  President  over  the  past  186  years,  the  document 
protecting  our  personal  freedoms — the  Constitution — has  acquired  25  amend- 
ments. In  85  years  the  laws  protecting  our  economic  freedom — the  antitrust 
laws — -have  been  augmented  really  only  five  times. 

A  persuasive  argument  could  be  made  that  some  attention  should  be  paid  to 
bringing  the  antitrust  laws  up  to  date.  That  argument  has  been  made  by  the 
Attorney  General's  Task  Force  Report  in  1955;  by  the  Neal  Task  Force  under 
President  Johnson;  and  by  the  Stigler  Task  Force  under  President  Nixon.  And 
that  argument  has  been  made  over  recent  years  before  the  Senate  Antitrust  and 
Monopoly  Subcommittee.  And,  at  times  we  have  considered  various  bills  which 
would  have  updated  the  laws  in  a  piecemeal  fashion. 

For  many  reasons — the  times,  the  pressure  of  other  interests,  or  something — 
the  bills  have  met  with  varying  degrees  of  success.  Some  passed  one  House.  Some 
were  killed  by  vote.  Some  never  got  to  a  vote. 

But  today  there  is  a  new  interest  in  the  antitrust  laws.  Pressured  by  inflation 
and  recession  together,  the  administration,  the  Department  of  Justice,  and 
many  outstanding  Members  of  Congress  have  turned  to  the  antitrust  laws  as — 
if  not  the  savior — at  least  as  a  warrior  in  the  battle. 

In  my  opinion — and  admitting  my  own  prejudice — I  think  this  is  a  wise  move. 
But  there  is  no  question  that,  if  we  expect  the  antitrust  laws  to  carry  our  banner 
into  battle,  we  had  best  inspect  their  equipment  to  make  sure  it  is  in  the  best 
order. 

Unfortunately,  I  do  not  believe  it  is. 

Therefore,  the  distinguished  minority  leader  (Mr.  Hugh  Scott),  and  I  today 
introduce  the  Antitrust  Improvements  Act  of  1975  which  we  think  would  apply 
the  spit  and  polish  to  put  the  laws  in  order. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  the  bill  be  printed  at 
the  conclusion  of  my  remarks.  Let  me  highlight  some  of  the  parts  here. 

The  PRESIDING  OFFICER.  Without  objection,  it  is  so  ordered. 

Mr.  PHILIP  A.  HART.  Title  I,  the  preamble,  reiterates  this  Nation's  dedica- 
tion to  free,  competitive  enterprise  as  the  best  way  to  protect  social,  political,  and 
economic  freedom  and  to  produce  the  best  buys  at  the  best  prices. 

Title  II  amends  the  Antitrust  Civil  Process  Act.  Ninety  percent  of  this  title 
was  incorporated  in  a  bill  submitted  by  the  administration  during  the  second 
session  of  last  Congress.  Basically,  it  would  allow  the  Department  of  Justice 
to  issue  antitrust  civil  process  to  individuals  as  well  as  corporations  and  to  third 
parties.  Also,  currently  the  Antitrust  Division  is  handicapped  because  it  cannot 
obtain  the  information  necessary  to  evaluate  a  merger  in  advance  of  the  merger 
taking  place.  The  present  authorization  for  civil  investigative  demands  allows 
their  issuance  only  when  a  violation  of  law  may  have  been  committed.  Obviously, 
when  a  merger  is  announced  and  not  yet  consummated — even  if  it  would  violate 
the  antitrust  laws — no  violation  has  yet  occurred.  Therefore,  we  would  amend 
the  law  in  order  to  allow  the  Department  to  obtain  in  advance  of  a  merger  full 
information  on  which  to  decide  if  the  merger  should  be  challenged. 

It  also  permits  the  taking  of  depositions  and  written  interrogatories  as  well  as 
documentary  evidence.  Mr.  President,  I  ask  unanimous  consent  that  the  text  of 
the  April  4,"^  1974,  letter  from  the  Attorney  General  to  the  Vice  President  be 
printed  in  full  in  the  Record  at  the  conclusion  of  my  remarks. 

The  PRESIDING  OFFICER.  Without  objection,  it  is  so  ordered. 

Mr.  PHILIP  A.  HART.  Title  III  amends  the  Federal  Trade  Commission  Act 
to  provide  increased  penalties  for  not  obeying  FTC  special  orders  or  subpenas. 
In  1914— when  establishing  the  Federal  Trade  Commission — Congress  set  the 
penalty  at  $100  a  day.  It  has  not  been  changed  since.  This  title  would  set  the 
penalty  at  not  more  than  $5,000  nor  less  than  $1,000  per  day.  Title  III  also  codifies 
case  law  respecting  enforceabihty  and  enjoining  of  Commission  compulsory 
process  and  the  accumulation  of  civil  penalties  for  failure  to  comply  with  such 
process. 

Title  IV  is  the  parens  patriae  section.  This  permits  State  attorneys  general  to 
file  antitrust  actions  and  to  collect  treble  damages  on  behalf  of  the  citizens  of  their 
States.  A  similar  bill  has  been  introduced  on  the  House  side  and  has  been  the  sub- 
ject of  hearings.  The  provision  authorizing  the  Attorney  General  to  file  such  an 
action  when  a  State  attorney  general  does  not,  precipitated  substantial  debate 
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in  the  House  hearings.  The  provision  is  included  in  this  bill  in  the  hope  of  elicit- 
ing further  comment  on  the  issue  before  making  a  final  judgment  of  its  merits. 
Particular  comment  also  is  invited  on  the  notice  and  opting  out  provisions  of 
the  title. 

Title  V  requires  the  Federal  Trade  Commission  to  broaden  and  keep  in  force 
its  premerger  notification  reporting  requirement.  A  30-day  notice  period  to  the 
Commission  and  the  Department  of  Justice  is  required.  Giant  corporations — 
those  with  assets  or  sales  of  more  than  $100  million — are  required  to  wait  60 
days  when  planning  to  merge  with  or  acquire  a  corporation  with  assets  of  $10 
million  or  more.  If  an  antitrust  action  challenging  the  legality  of  the  proposed 
merger  or  acquisition  is  brought  during  this  60-day  period  by  the  Government, 
the  Government  is  authorized  to  block  the  merger  until  its  legality  is  determined 
by  the  courts.  These  concepts  were  proposed  in  Congress  in  the  mid-1950's.  In 
fact,  a  similar  bill  passed  the  House  in  1956  and  was  reported  by  the  Senate 
Antitrust  and  Monopoly  Subcommittee  but  failed  to  clear  the  Senate  Judiciary 
Committee. 

Mr.  President,  currently  $1  out  of  every  $4  consumers  spend  goes  to  buy 
products,  produced  by  a  concentrated  industry.  Much  of  this  concentration  de- 
veloped not  from  hardnose  competition  but  from  gobbling  up  a  competitor  rather 
than  going  out  and  establishing  new  competition.  The  Government  simply  has 
inadequate  tools  to  deal  with  mergers  before  they  are  consummated. 

Until  recently,  the  only  method  the  Antitrust  Division  and  Federal  Trade 
Commission  had  to  be  aware  of  pending  mergers  or  acquisitions  was  to  read  the 
general  and  trade  press. 

In  other  words,  if  the  Wall  Street  Journal  missed  one,  so  well  may  the  Federal 
Trade  Commission  and  the  Antitrust  Division.  Under  FTC's  recently  required 
merger  notification  provisions,  it  now  receives  certain  information  from  merging 
companies  having  combined  sales  or  assets  of  at  least  $250  million.  But,  little  can 
be  done  to  prevent  illegal  mergers  even  upon  learning  of  them. 

Anyone  who  has  looked  at  the  problems  in  undoing  a  merger  knows  that,  if  the 
merger  is  not  to  be  allowed,  all — the  country  and  the  companies — ^would  be  much 
much  better  off  if  it  is  never  born. 

Title  VI  would  clarify  the  status  of  the  nolo  contendere  plea  relative  to  a  private 
antitrust  suit.  As  we  all  know,  a  plea  of  nolo  contendere  in  a  criminal  action  makes 
the  defendant  liable  to  all  punishment  that  would  befaU  him  if  he  pleaded  guilty — 
including  a  jail  term.  However,  traditionally,  a  nolo  plea  in  antitrust  has  bought 
escape  from  one  thing:  use  as  prima  facie  evidence  in  private  treble  damage  suits 
that  a  crime  had  been  committed.  This  bill  would  end  that  discrimination. 

Title  VII  is  a  miscellaneous  section  which  does  basically  three  things:  .First, 
the  reach  of  the  Clayton  Act  is  extended  to  activities  in  or  affecting  commerce, 
just  as  the  Congress  broadened  the  reach  of  the  Federal  Trade  Commission  Act 
last  year;  second,  expedited  procedures,  special  masters,  and  economic  and  other 
experts  are  provided  for  complex  antitrust  cases ;  and  third,  authority  and  sanctions 
to  deal  with  situations  involving  the  refusal  of  foreign  corporations  to  comply  with 
United  States  court  orders  are  vested  in  the  Judiciary. 

Mr.  President,  it  is  my  intension  to  move  to  hearings  on  this  bill  in  the  Antitrust 
and  Monopoly  Subcommittee  as  soon  as  possible — hopefully  in  the  next  2  months. 

The  changes  are  important.  I  think  they  are  needed.  And  over  the  past  20  years, 
most  have  been  discussed  in  great  depth.  Extensive  hearings  would  not  be  neces- 
sary for  Congress  to  work  its  will  on  this  bill. 

Mr.  Hugh  Scott.  Mr.  President,  I  am  delighted  to  be  sponsoring  the  Antitrust 
Improvements  Act  of  1975  with  Senator  Hart. 

I  have  always  been  a  vigorous  supporter  of  our  antitrust  laws.  Our  system  works 
best  when  we  have  full  competition.  Competition  produces  a  wide  variety  of 
products  at  the  lowest  possible  prices  for  the  consumer  and  industry.  This  is  the 
reason  why  I  have  already  sponsored  legislation  in  this  Congress  to  repeal  the 
fair  trade  "laws  and  to  increase  the  budgets  of  the  Justice  Department  and  the 
Federal  Trade  Commission  for  more  antitrust  enforcement. 

It  is  important  to  emphasize  that  President  Ford  has  already  called  for  more 
vigorous  antitrust  enforcement.  Effective  use  of  the  antitrust  laws  can  be  a  positive 
method  to  bring  down  high  prices  and  to  control  inflationary  tendencies  in  our 
economy. 

The  bill  introduced  today  advances  some  significant  changes  which  can  expedite 
antitrust  action  by  the  Government.  I  understand  there  may  be  some  adverse 
comments  and  I  look  forward  to  full  and  complete  hearings  on  each  of  the  issues 
raised.  If  after  hearings  a  significant  doubt  exists  as  to  the  viability  of  a  particular 
part  of  the  bill,  I  would  certainly  reevaluate  my  current  position.  However,  at 
this  time  I  believe  the  bill  would  help  vigorous  antitrust  enforcement. 
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The  legislation  recommends  a  number  of  ideas  that  have  been  discussed  for 
years  bj^  those  involved  in  the  antitrust  field.  It  would  make  a  plea  of  nolo  con- 
tendere in  a  criminal  antitrust  action  available  as  evidence  in  a  private  antitrust 
case.  Fines  for  failure  to  comply  with  an  FTC  subpena  or  special  order  would  be 
increased  for  the  first  time  in  50  years.  A  method  would  be  set  forward  to  have 
notice  of  large  mergers  or  acquisitions  with  power  in  the  Attorney  General  under 
certain  cases  to  forestall  mergers  pending  court  determination.  State  attorneys 
general  will  be  permitted  to  file  antitrust  suits  on  behalf  of  citizens  or  their  States — 
similar  to  class  action  suits.  In  large  antitrust  cases,  the  bill  allows  for  the  v\se  of 
special  masters  and  other  experts  to  speed  their  resolution.  The  Antitrust  Division 
is  permitted  to  issue  civil  investigative  demands  to  individuals  as  well  as  com- 
panies. This  would  also  apply  to  demands  in  advance  of  a  merger.  Finally,  the 
bill  would  increase  the  effectiveness  of  our  antitrust  laws  to  foreign  corporations 
that  do  business  in  the  United  States. 

AU  of  these  proposals  deserve  study  and  I  hope  we  will  seek  quick  action  by 
the  Senate.  Antitrust  laws  have  traditionally  acted  as  a  check  upon  a  tendency 
of  corporations  in  some  industries  not  to  compete.  Because  we  do  not  live  in  a 
perfect  world,  we  need  antitrust  laws  now  more  than  ever  before.  The  consumer 
can  only  benefit  from  their  just  and  thorough  application.  The  Antitrust  Improve- 
ments Act  of  1975  will  move  us  quickly  in  that  direction. 
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94th  congress 
1st  Session 


S.  1637 


m  THE  SENATE  OF  THE  UNITED  STATES 

May  5  (legislative  day,  April  21),  1975 

Mr.  FoNG  (for  himself,  Mr.  Philip  A.  Hakt,  and  Mr.  Hugh  Scott)  introduced 
the  following  bill ;  which  w-as  read  twice  and  referred  to  the  Committee  on 
the  Judiciary 


A  BILL 

To  amend  the  Antitrust  Civil  Process  Act  to  increase  the  effec- 
tiveness of  discovery  in  civil  antitrust  investigations,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  Antitmst  Civil  Process  Act    (76  Stat.  548;   15 

4  U.S.C.  1311)  is  hereby  amended  as  follows: 

5  (a)    Clause    (c)    of  section  2  is  amended  to  read  as 

6  ^  follows: 

7  "(c)   The  term  'antitrust  investigation'  means  anj^ 

8  inquiry  conducted  by  any  antitrust  investigator  for  the 

9  purpose  of  ascertaining  whether  any  person  is  or  has 


42 

2 

1  been  engaged  in  any  antitrust  violation  or  in  any  activi- 

2  ties  which  may  lead  to  any  antiti'ust  violation;". 

3  (b)   Clanse'  (f)   of  section  2  is  amended  by  deleting  the 

4  phrase   "not  a  natural  person"  and  inserting  immediately 

5  after  the  word  "means"  the  following:  "any  natural  person 

6  or". 

7  (c)   Subsection   (a)   of  section  3  is  amended  to  read  as 

8  follows : 

9  "Whenever  the  Attorne}^  General,  or  the  Assistant  At- 

10  torney  General  in  charge  of  the  Antitrust  Division  of  the 

11  Department  of  Justice,  has  reason  to  believe  that  any  person 

12  may  be  in  possession,  custody,  or  control  of  any  documentary 

13  material,  or  may  have  knowledge  of  any  fact  or  facts,  rele- 

14  vant  to  a  civil  antitrust  investigation,  he  may,  prior  to  the 

15  institution  of  a  civil  or  criminal  proceeding  thereon,  issue  in 

16  writing,  and  cause  to  be  served  upon  such  person,  a  civil 

17  hivestigative  demand  requiring  such  person  to  produce  such 

18  documentary  material  for  examination  or  to  answer  in  writ- 

19  ing  written  interrogatories  or  to  give  oral  testimon}^,  or  any 

20  coml)ination  of  such   demands,  pertaining  to  such  fact  or 

21  facts.". 

22  (d)   .Sul)section   (1))  of  section  3  is  amended  to  read  as 

23  follows: 

24  "Each  such  demand  shall — 

25  "(f)    state  the  nature  of  the  conduct  constituting 
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the  alleged  antitrust  violation  which  is  under  investi- 

2  gation  and  the  provision  of  law  applicahle  thereto;  and 

3  "(2)   if  it  is  a  demand  for  production  of  documen- 

4  tary  material, 

5  "  (A)   describe  the  class  or  classes  of  documen- 

6  tary  material  to  be  produced  thereunder  with  such 

7  definiteness  and  certainly  as  to  permit  such  mate- 

8  rial  to  be  fairly  identified; 

9  "  (^)  prescribe  a  return  date  which  will  pro- 
10  vide  a  reasonable  period  of  time  within  which  the 
H  material  so  demanded  may  be  assembled  and  made 

12  available  for  inspection  and  copying  or  reproduc- 

13  tion;and 

14  "(C)   identify   the   antitrust  investigator   who 

15  shall  be  the  custodian  to  whom  such  material  shall 

16  be  made  available ;  or 

17  "  (3)  if  it  is  a  demand  for  answers  to  written  inter- 

18  rogatories, 

19  "(A)    identify    the    antitrust    investigator    to 

20  whom  such  answers  shall  be  made ; 

21  "(B)   propound  with  definiteness  and  certainty 

22  the  written  interrogatories  to  be  answered;  and 

23  "(C)   prescribe  a  date  at  which  time  answers  to 

24  written  interrogatories  shall  be  made ;  or 
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1  "  (4)   if  it  is  a  deiiiaud  fur  the  giving  of  oral  testi- 

2  mony, 

3  "  (A-)  prescribe  a  date,  time,  and  place  at  which 

4  oral  testimony  shall  be  taken;  and 

5  "(B)   identify  the  antitrust  investigator  or  in- 

6  vestigators  who  shall  conduct  the  examination.". 

7  (e)   Subsection   (f)   of  section  3  is  redesignated  subsec- 

8  tion  (g)   and  a  new  subsection  is  inserted  following  subsec- 

9  tion  ( e )  to  read  as  follows : 

10  "  (f)    Service  of  any  such  demand  or  of  any  petition 

11  filed  under  section  5  of  this  Act  may  be  made  upon  any 

12  natural  person  by — 

13  "  (1)  delivering  a  duly  executed  copy  thereof  to  the 

14  person  to  be  served ;  or 

15  "(2)    depositing  such  copy  in   the  United  States 

16  mails,  by  registered  or  certified  mail  duly  addressed  to 

17  the  person  to  be  served  at  his  residence  or  principal 

18  office  or  place  of  business.". 

19  (f)   Section  3  is  further  amended  by  adding  tbe  follow- 

20  ing  new  subsections  after  redesignated  subsection   (g)  : 

21  "(h)    The  production  of  documentary  material  in  re- 

22  sponse  to  a  demand  for  production  described  in  subsection 

23  (b)  (2)   of  this  section  shall  be  made  under  a  sworn  certifi- 

24  cate  to  the  eflfect  that  all  of  the  documentary  material  de- 

25  scribed  by  the  demand  which  is  in  the  possession,  custody, 
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1  or  conti'ol  of  the  person  to  whom  the  demand  is  directed  has 

2  been  produced  and  made  available  to  the  custodian. 

3  "(i)   Each  inteiTogatory  in  a  demand  served  pursuant 

4  to  this  section  shall  be  answered  separately  and  fully  in 

5  writing  imder  oath,  unless  it  is  objected  to,  in  which  event 

6  the  reasons  for  objections  shall  be  stated  in  heu  of  an  an- 

7  swer.  The  answers  and  objections  are  to  be  signed  by  the 

8  person  making  them. 

9  "(j)  (1)   The  examination  of  any  person  pursuant  to 

10  a  demand  for  oral  testimony  served  under  this  section  shall 

11  be  taken  before  an  officer  authorized  to  administer  oaths 

12  and  affirmations  by  the  laws  of  the  United  States  or  of  the 

13  place  where  the  examination  is  held.  The  officer  before  whom 

14  the  testimony  is  to  be  taken  shall  put  the  witness  on  oath. 

15  or  affirmation  and  shall  personally,  or  by  someone  acting 

16  under  his  direction  and  in  his  presence,  record  the  testimony 

17  of  the  witness.  The  testimony  shall  be  taken  stenographically 

18  and  ti'anscribed.  Upon  certification  the  officer  before  whom 

19  the  testimony  is  taken  shall  promptly  transmit  the  trari- 

20  script  of  the  testimony  to  the  possession  of  the  antitrust  in- 

21  vestigator  or  investigators  conducting  the  examination.  The 

22  antitrust  investigator  or  investigators  conducting  the  exam- 

23  ination  may  exclude  from  the  place  where  the  examination 

24  is  held  all  persons  other  than  the  person  begin  examined, 

25  his  counsel,  the  officer  before  whom  the  testimony  is  to  be 
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1  taken,  and  any  steno^'apher  taking  said  testimony.  The  pro- 

2  visions  of  the  Act  of  March  3,  1913  (ch.  114,  37  Stat.  731; 

3  15  U.S.C.  30) ,  shall  not  apply  to  such  examinations. 

4  "  (2)  The  oral  testimony  of  any  person  taken  pursuant 

5  to  a  demand  served  under  this  section  shall  be  taken  in  the 

6  judicial  district  of  the  United  States  within  which  such  person 

7  resides,  is  found,  or  transacts  business,  or  in  such  other  place 

8  as  may  be  agreed  upon  between  the  antitrust  mvestigator  or 

9  investigators  conducting  the  exammation  and  such  person. 

10  "(3)    Any  person  examined  under  a  demand  for  oral 

11  testimony  pursuant  to  this  section  shall,  on  payment  of  law- 

12  fully  prescribed  costs,  procure  a  copy  of  his  own  testimony 

13  as  stenographically  reported,  except  that  such  person  may  for 

14  good  cause  be  limited  to  inspection  of  the  official  transcript 

15  of  his  testimony. 

16  "  (4)  Any  person  compelled  to  appear  under  a  demand 

17  for  oral  testimony  pursuant  to  this  section  may  be  accom- 

18  panied  by  counsel.  For  any  puqioses  other  than  those  set 

19  forth  in  this  subparagraph,  such  person  shall  not  refuse  to 

20  answer  any  question,  nor  by  himself  or  through   counsel 

21  interrupt  the  exammation  by  making  objections  or  statements 

22  on  the  record.  Such  person  or  counsel  may  object  on  the 

23  record,  stating  tiie  reason  tiierefor,  where  it  is  claimed  that 

24  such  person  is  entitied  to  refuse  to  answer  on  grounds  of 

25  privilege,    or    self-incrimination    or    otiier    lawful    groimds. 
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1  Where  the  refusal  to  answer  is  on  the  grounds  of  privilege 

2  against  self-incrimination,  the  testimony  of  such  person  may 

3  he  compelled  m  accord  with  the  provisions  of  part  V  of  title 

4  18,  United  States  Code.  Upon  a  refusal  to  answer,  the  anti- 

5  trust  investigator  or  investigators  conducting  the  examina- 

6  tion  may  petition  the  district  court  of  the  United  States  for 

7  the  judicial  district  witliin  which  the  examination  is  con- 

8  ducted  for  an  order  requiring  such  person  to  answer, 

9  "  {5-)   Upon  completion  of  the  examination,  the  person 

10  examined   may    clarify    or    completely    answers    otherwise 

11  equivocal  or  incomplete  on  the  record.". 

12  (g)   Suhsection   (1))   of  section  4  is  amended  l)y  insert- 

13  ing  in  the  first  sentence  immediately  after  the  word  "de- 

14  maud",  first  appearance,  the  following:  "for  the  production 

15  of  documents",  and  l)y  amending  the  second  sentence   to 

16  I'cad  as  follows:  "Such  person  may  upon  written  agreement 

17  hetween  such  person  and  the  custodian  substitute  copies  for 

18  originals  of  all  or  any  part  of  such  material.". 

19  (h)   Sul)section   (c)   of  section  4  is  amended  hy  insert- 

20  ing  in  the  first  sentence  immediately  after  the  word  "mate- 

21  rial"  the  phrase  "described  in  subsection   (b)  (2)   of  sectimi 

22  3"  and  b}^  inserting  in  the  fourth  sentence  immediately  liefore 

23  the  word  "documentary"  the  word  "such". 

24  (i)   Subsection   (d)   of  section  4  is  amended  to  read  as 

25  ^.follows: 
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j[  ''(1)  Whenever  any  attorney  of  the  Antitrust  Division 

2  of  the  Department  of  Justice  has  been  designated  to  appear 

3  before  any  court,  grand  jury,  or  Federal  administrative  or 

4  regulatory  agency  in  any  case  or  proceeding  or  to  conduct 

5  any  antitrust  investigation,  the  antitrust  investigator  or  inves- 
Q  tigators  having  custody  and   control   of  any   docninentar}' 

7  material  described  in  subsection   (b)  (2)   of  section  0,  inter- 

8  rogatories  served  pursuant  to  this  Act  and  answers  thereto, 

9  or  transcript  of  oral  testimony  taken  pursuant  to  this  Act  may 

10  deliver  to  such  attorney  such  documentary  material,  intcrrog- 

11  atories,  and  answers  thereto,  or  transcript  of  oral  testimony 

12  for  use  in  connection  with  an_y  such  case,  proceeding,   or 

13  investigation  as  such  attorney  determines   to  be  required. 

14  Upon    the    completion    of   any   such    case,    proceeding,    or 

15  investigation  such  attorney  shall  return  to  the  antitrust  inves- 

16  tigator  or  investigators  any  such  materials  so  dclhercd  and 

17  not  having  passed  into  the  control  of  such  court,  grand  jury, 

18  or  agency  through  the  introduction  thereof  into  the  record 

19  of  such  case  or  proceeding. 

20  "(2)    The   Antitrust   Division,   while   participating   in 

21  any  Federal  administrative  or  regulator}-  agency  proceeding, 

22  shall  not  employ  the  authority  granted  by  this  Act  to  ol)tain 

23  information  or  evidence  for  use  in  such  proceeding  where 

24  an  adequate  opportunity  for  discovery  is   av;iilal)le   under 
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1  the   rules   and   procedures    of   the   agency   conducting    the 

2  proceeding.". 

3  (j)   Subsection   (e)   of  section  4  is  amended  to  read  as 

4  follows: 

5  "Upon  the  completion  of  ( 1 )  the  antitrust  investigation 

6  for  which  any  documentary  material  described  in  subsection 

7  (b)  (2)  of  section  3  of  this  Act  was  produced,  and  (2)  any 

8  such  case  or  proceeding,  the  custodian  shall  return  to  the 

9  person  who  produced  such  material  all  such  material   (other 

10  than  copies  thereof  furnished  to  the  custodian  pursuant  to 

11  subsection   (b)   of  this  section  or  made  by  the  Department 

12  of  Justice  pursuant  to  subsection  (c)  of  this  section)  which 

13  has  not  passed  into  the  control  of  any  court,  grand  jury,  or 
li  Federal  administrative  or  regulatory  agency  through  the 

15  introduction  thereof  into  the  record  of  such  case  or  pro- 

16  cceding.". 

17  (k)    Subsection    (f)    of  section  4  is  amended  to  read 

18  as  follows : 

19  "When  any  documentary  material  has  been  produced 

20  by  any  person  under  a  Memand   described   in   subsection 

21  (b)  (2)  of  section  3  of  this  Act,  and  no  case  or  proceeding 

22  as  to  which  the  documents  are  usable  has  been  instituted 

23  and  is  pending  or  has  been  instituted  within  a  reasonable 

24  time  after  completion  of  the  examination  and  analysis  of 
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1  all  evidence  assembled  in  the  course  of  such  investigation, 

2  such  person  shall  be  entitled,  upon  written  demand  made 

3  upon  the  Attorney  General  or  upon  the  Assistant  Attorney 

4  General  in  charge  of  the  Antitrust  Division,  to  the  return 

5  of  all  such  documentary  material   (other  than  copies  thereof 

6  furnished  to  the  custodian  pursuant  to  subsection  (b)  of  this 

7  section  or  made  by  the  Department  of  Justice  pursuant  to 

8  subsection  (c)  of  this  section)  so  produced  by  such  person.", 

9  (1)   Subsection  (g)   of  section  4  is  amended  to  read  as 

10  follows : 

11  "In  the  event  of  the  death,  disability,  or  separation  from 

12  service  in  the  Department  of  Justice  of  the  custodian  of  any 

13  documentary  material  produced  under  a  demand  for  produc- 

14  tion  described  in  subsection    ('))  (2)    of  section  3   of  this 

15  Act  or  the  antitrust  investigator  having  possession  of  answers 

16  in  writing  to  written  interrogatories  or  the  transcript  of  any 

17  oral  testimony  produced  under  any  demand  issued  under  this 

18  Act,  or  the  official  relief  of  such  custodian  or  antitrust  investi- 

19  gator  from  responsibility  for  the  custody  and  control  of  such 

20  material,  the  Assistant  Attorney  General  in  charge  of  the 

21  Antitrust  Division  shall  promptly    ( 1 )    designate   another 

22  antitrust  investigator  to  serve  as  custodian  of  such   docu- 

23  mentar}^  material  or  to  maintain  possession  of  such  answers 

24  to  interrogatories  or  such  transcript  of  oral  testimony,  and 

25  (2)    transmit  in  writing  to  th6  person  who  submitted  the 
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1  documentary  material  prudiiced  under  a  demand  fur  produc- 

2  tion  described  in  subsection  (b)  (2)  of  section  3  of  this  Act, 

3  notice  as  to  the  identity  and  address  of  the  successor  so  desig- 

4  nated.  Any  successor  designated  under  this  subsection  shall 

5  have  with  regard  to  such  materials  all  duties  and  responsibil- 

6  ities  imposed  by  the  Act  upon  his  predecessor  in  office  with 

7  regard  thereto,  except  that  he  shall  not  be  held  responsible 

8  for  any   default  or  dereliction  which   occurred  before   his 

9  designation.". 

IQ  (m)'The  first  sentence  of  subsection    (b)    of  section  5 

11  is  amended  to  read  as  fohows : 

12  "Within  twenty  days  after  the  service  of  any  such  de- 

13  mand  upon  any  person,  or  at  any  time  before  the  compliance 

14  date  specified  in  the  demand,  whichever  period  is  shorter,  or 

15  within  such  period  exceeding  twenty,  days  after  service  or  in 

16  excess  of  such  compliance  date  as  may  be  prescribed  in  writ- 

17  ing,  subsequent  to  service,  by  the  antitrust  investigator  or 

18  investigators  named  in  the  demand,  such  person  may  file, 

19  in  the  district  court  of  the  United  States  for  the  judicial  dis- 

20  trict  within  which  such  person  resides,  is  found,  or  transacts 

21  business,  and  serve  upon  such  antitrust  investigator  or  in- 

22  vestigators  a  petition  for  an  order  of  such  court  modifying 

23  or  setting  aside  such  demand.". 
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By  Mr.  FONG  (for  himself,  Mr.  Hugh  Scott,  and  Mr.  Philip  A.  Hart): 

S.  1637.  A  bill  to  amend  the  Antitrust  Civil  Process  Act  to  increase  the  effective- 
ness of  discovery  in  civil  antitrust  investigations,  and  for  other  purposes.  Referred 
to  the  Committee  on  the  Judiciary. 

Mr.  FONG.  Mr.  President,  today  I  am  introducing  a  bill  to  amend  the  Anti- 
trust Civil  Process  Act  to  increase  the  effectiveness  of  discovery  in  civil  antitrust 
investigations. 

I  believe  it  is  incontestable  that  no  field  of  litigation  involves  facts  more  com- 
plex or  records  more  extensive  than  are  found  in  the  Government's  antitrust  cases. 
As  a  consequence,  the  task  of  amassing  the  data  essential  to  successful  antitrust 
enforcement  can  frequently  be  of  enormous  magnitude. 

The  Antitrust  Civil  Process  Act  of  1962,  as  far  as  it  goes,  has  been  of  great 
benefit  to  the  Government  in  conducting  civil  antitrust  investigations.  That  act 
authorized  the  Attorney  General  or  the  Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  to  issue  a  civil  investigative  demand  for  the  production  of 
relevant  documents  from  corporations,  associations,  partnerships,  or  other  legal 
entities  not  natural  persons,  under  investigation  for  antitrust  violations. 

However,  the  Antitrust  Civil  Process  Act  does  not  allow  natural  persons  or  third 
parties  not  under  investigation  to  be  served  with  a  civil  investigative  demand,  nor 
does  it  give  the  Antitrust  Division  the  power  to  comple  oral  testimony  or  serve 
written  interrogatories.  Experience  has  shown,  unfortunately,  that  these  and  other 
deficiencies  have  rendered  the  act  insufficient  to  meet  the  present-day  investiga- 
tory needs  of  the  Antitrust  Division. 

The  refusal  of  industry  on  occasion  to  cooperate  voluntarily  in  antitrust  investi- 
gations, which  was  the  original  justification  for  the  Antitrust  Civil  Process  Act  is 
the  reason  today  why  more  effective  means  of  civil  discovery  are  needed.  In  a  word, 
the  same  reasons  that  supported  enactment  of  the  Antitrust  Civil  Process  Act  13 
years  ago  speak  now  for  the  act's  expansion. 

Mr.  President,  in  the  opinion  of  the  Attorney  General,  Mr.  Edward  H.  Levi — 

"This  bill  would  simply  make  available  to  the  Attorney  General  the  same 
antitrust  investigatory  powers  in  civil  investigations  that  he  now  has  in  criminal 
investigations,  and  provide  him  with  authority  similar  to  that  of  the  Federal 
Trade  Commission." 

As  you  know,  the  grand  jury  process  can  be  used  in  the  investigation  of  crim- 
inal violations  under  the  Sherman  Act.  The  Clayton  Act  for  the  most  part  is  not 
a  criminal  statute,  however,  and  the  grand  jury  process,  of  course,  is  unavailable 
where  only  a  civil  action  is  contemplated. 

Even  under  the  restraint  of  trade  or  monopoly  provisions  of  the  Sherman 
Act,  it  is  often  not  desirable  to  bring  companion  criminal  and  civil  suits.  The 
facts  may  not  warrant  criminal  sanctions,  or  it  may  appear  at  the  outset  that 
the  evidence  may  be  insufficient  for  a  criminal  case.  In  other  situations  the 
urgency  of  obtaining  civil  relief  may  make  it  inadvisable  to  risk  the  delay  that 
would  probably  attend  the  bringing  of  both  types  of  actions. 

Let  me  now  set  forth  in  detail  the  eight  improvements  in  the  Antitrust  Civil 
Process  Act  through  which  this  legislation  would  increase  the  effectiveness  of 
the  Government's  civil  antitrust  discovery  process. 

First.  Under  present  law,  civil  investigative  demands  can  be  issued  only  in 
aid  of  investigations  of  past  or  present  antitrust  violations.  The  limitations  of 
this  authority  become  manifest  when  a  merger  possibly  violative  of  the  antitrust 
laws  is  announced  which  the  Antitrust  Division  cannot  fully  investigate  because 
such  merger  has  not  yet  been  consummated.  By  allowing  the  civil  investigative 
demand  to  be  used  with  regard  to  activities  which  may  lead  to  an  antitrust 
violation,  my  bill  would  permit  the  Justice  Department  to  obtain  in  advance  of 
a  merger  sufficient  information  on  which  to  make  a  judgment  as  to  whether  or  not 
it  should  be  challenged. 

This  provision  corrects  the  adverse  effect  of  United  States  v.  Union  Oil  Company 
of  California  (343  F.  2d  29,  9th  Cir.,  1965),  which  held  that  civil  investigative 
demands  may  issue  only  to  require  the  production  of  documents  relating  to 
current  or  past,  but  not  incipient,  violations. 

It  should  be  noted  that  there  is  no  lack  of  legislative  precedent  for  extending 
the  investigatory  power  to  possible  future  violations.  In  addition  to  my  own  State 
of  Hawaii,  the  States  of  lUinois,  Missouri,  New  Jersey,  New  York,  and  Virginia, 
among  others,  .specifically  authorize  the  use  of  civil  investigative  subpenas  in 
investigations  of  incipient  violations  of  the  antitrust  laws. 

Second.  The  bill  would  broaden  the  categories  of  persons  upon  whom  civil 
investigative  demand  could  be  served  to  include  natural  persons.  As  I  noted 
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earlier,  the  limitation  in  the  present  law  to  corporations,  associations,  partner- 
ships, and  other  legal  entities  not  natural  persons  has  proved  a  hindrance  to 
effective  antitrust  investigation. 

Third.  My  bill  would  also  broaden  the  classes  of  persons  subject  to  civil  in- 
vestigative demands  to  include  not  onlj'  persons  under  investigation  but  also  third 
parties  who  may  have  knowledge  of  facts  which  are  relevant  to  the  investigation. 
Again,  this  remedies  a  long-felt  defect  in  the  powers  granted  under  existing  law. 

Fourth.  The  civil  investigative  demand  could  be  used  not  only  to  compel  the 
production  of  documentary  evidence  but  would  become  available  to  require  oral 
testimony  or  answers  to  written  interrogatories  or  any  combination  of  such 
demands. 

Broadening  the  act  to  cover  oral  testimony  would  introduce  no  novel  or  un- 
tried concept  in  antitrust  enforcement.  In  the  area  of  trade  regulation  on  the 
Federal  level,  section  9  of  the  Federal  Trade  Commission  Act  confers  on  the 
Commission  the  power  to  compel  oral  testimony  in  the  course  of  its  investiga- 
tions. Among  departments  and  other  agencies  whose  heads,  members,  or  employees 
have  statutory  authority  to  compel  attendance  and  oral  testimony  of  witnesses 
in  the  course  of  investigations  pertinent  to  laws  which  they  administer  are  the 
Departments  of  Agriculture,  Labor,  the  Treasury,  and  Health,  Education,  and 
Welfare,  the  Civil  Aeronautics  Board,  the  Federal  Aviation  Administration,  the 
Federal  Communications  Commission,  the  Federal  Power  Commission,  the 
Interstate  Commerce  Commission,  the  National  Labor  Relations  Board,  the 
Railroad  Retirement  Board,  the  Tariff  Commission,  and  the  Veterans' 
Administration. 

The  power  to  seek  the  attendance  of  witnesses  to  give  oral  testimony  in  anti-trust 
investigations  prior  to  the  initiation  of  any  suit  or  proceeding  is  granted  to  the 
State  attorney  general  under  the  laws  of  Arizona,  Connecticut,  Florida,  Hawaii, 
Illinois,  Kansas,  Louisiana,  Maine,  Missouri,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Oklahoma,  South  Carolina,  Texas,  Virginia,  and 
Wisconsin.  These  jurisdictions  also  extend  the  civil  investigative  subpena  power 
in  antitrust  investigations  to  individuals  as  well  as  to  artificial  persons  and  provide 
for  service  upon  persons  capable  of  providing  relevant  testimony  whether  or  not 
they  are  the  actual  target  of  the  investigation. 

Fifth.  Persons  subject  to  a  civil  investigative  demand  for  oral  testimony  in 
antitrust  investigations  may  be  accompanied  l:)y  counsel  and  may  refuse  to  answer 
questions  on  the  basis  of  privilege,  self-incrimination  or  other  lawful  grounds. 
Where  the  refusal  to  answer  is  on  the  grounds  of  self-incrimination,  however,  the 
testimony  of  such  person  may  be  compelled  in  accordance  with  the  provisions  of 
part  V  of  title  18  of  the  United  States  Code,  the  Federal  immunity  statute.. 

Sixth.  My  bill  i^ermits  the  use  of  evidence  obtained  through  civil  investigative 
demand  in  antitrust  inquiries  in  investigations,  proceedings  or  cases  other  than 
the  one  to  which  the  demand  specifically  relates.  This  eliminates  the  doubt  on 
this  point  raised  by  the  decision  in  an  unreported  case  decided  by  the  U.S.  District 
Court  for  the  District  of  Columbia,  Upjohn  v.  Bernstein  (DCDC  Civil  Action  No. 
1322-66,  1966).  However,  the  Antitrust  Division  is  prohibited  from  using  this 
authority  to  obtain  information  or  evidence  for  use  in  any  Federal  administrative 
or  regulatory  agency  proceeding  where  an  adequate  opportunity  for  discovery  is 
available  under  the  rules  and  procedures  of  the  agency  conducting  the  proceeding. 

Seventh.  The  bill  specifically  sanctions  the  Department's  existing  practice  of 
requiring  certification  of  compliance  with  a  demand  for  production  of  documentary 
material  by  the  i^erson  to  whom  the  demand  is  directed. 

Eighth.  Finally,  my  bill  authorizes  the  Department  of  Justice  to  extend  the 
period  in  which  persons  served  may  judicially-  contest  a  civil  investigative  demand. 
This  would  permit  more  time  for  extending  and  facilitating  negotiations  for  pro- 
duction of  evidence,  thereby  possibly  obviating  the  need  for  full  production  and 
possibly  reducing  the  likelihood  of  resort  to  the  court  by  either  the  party  served 
or  the  Government. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  bill  be  printed  in 
the  Record  at  this  point. 

SENATOR  BAYH  AMENDMENT  TO  S.   1284 

Amendment  intended  to  be  proposed  by  Mr.  Bayh  to  S.  1284,  a  bill  to  improve 
and  faciUtate  the  expeditious  and  effective  enforcement  of  the  antitrust  laws,  viz: 
On  page  36,  after  line  2,  insert  the  following: 
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TITLE  VIII— SHERMAN  ACT  AMENDMENTS 

Sec.  801.  The  Act  entitled  "An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies",  approved  July  2,  1890  (15  U.S.C.  1),  as 
amended,  is  amended  by  inserting  the  following  new  sections : 

"Sec.  3A.  Every  person  who  shall  by  means  that  are  criminal  or  fraudulent, 
engage  in  conduct  specifically  intended  to  exclude  or  contribute  to  excluding  any 
other  person  from  engaging  in  any  trade  or  business,  in  the  manufacture  or  sale 
of  any  product,  or  in  any  other  commercial  activity,  shall  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  $1,- 
000,000  if  a  corporation,  or  if  any  other  person,  $100,000,  or  by  imprisonment  not 
exceeding  three  years,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 
Such  conduct  shall  be  deemed  in  violation  of  this  section  whether  or  not  such 
trade,  business,  manufacture,  sale,  or  other  commercial  activity  is  deemed  a  line 
of  commerce  or  relevant  market,  or  the  exclusion  of  such  person  from  such  activity 
would  be  deemed  to  confer  a  monopoly  upon  the  defendant  in  such  action  or 
proceeding  or  to  come  dangerously  close  to  doing  so. 

"Sec.  3B.  Any  corporation  which  violates  sections  1,  2,  3  or  3A  of  this  Act 
shall  forfeit  and  pay  to  the  United  States  a  civil  penalty  of  not  more  than  20 
per  centum  of  the  gross  revenue  received  by  such  corporation  during  the  period 
of  such  violation.  Such  forfeiture  shall  be  payable  into  the  Treasury  of  the  United 
States,  and  shall  be  recoverable  in  a  civil  suit  brought  by  the  Attorney  General. 
The  court  may  exclude  from  such  gross  revenue  such  amounts  as  the  corporation 
establishes,  by  a  preponderance  of  evidence,  to  be  wholly  unrelated  to  the  lines  of 
commerce  or  portions  thereof  related  to  such  violation.  The  remedy  provided 
by  this  section  is  in  addition  to,  and  not  in  lieu  of,  the  remedies  or  penalties 
provided  by  other  provisions  of  this  Act  and  other  statutes.  The  time  for  com- 
mencing actions  founded  upon  this  section  shall  be  that  prescribed  for  actions  for 
money  damages  founded  upon  a  tort,  as  provided  by  sections  2415  and  2416  of 
the  Judicial  Code  (28  U.S.C.  2415-2416).". 

Mr.  BAYH.  Mr.  President,  I  am  today  submitting  an  amendment  to  S.  1284, 
the  Antitrust  Improvement  Act  of  1975,  which  Senators  Philip  A.  Hart  and 
Hugh  Scott  introduced  earlier  in  this  Congress.  The  amendment  is  in  two  parts. 
Section  3A  would  extend  the  Sherman  Act's  remedies  and  penalties  to  any  crim- 
inal or  fraudulent  action  taken  with  an  intent  to  exclude  others  from  engaging  in 
business.  Section  3B  would  permit  the  United  States  to  recover  from  corporations 
violating  the  Sherman  Act  up  to  20  percent  of  the  revenues  received  from  the  sale 
of  products  related  to  the  violation. 

exclusionary  practices 

Section  3A  of  my  amendment  would  extend  the  Sherman  Act's  remedies  and 
penalties  to  all  criminal  or  fraudulent  actions  that  are  intentionally  taken  to 
exclude  others  from  the  marketplace.  This  type  of  predatory  conduct  would  be 
actionable  regardless  of  whether  the  victims'  business  constitutes  any  specific 
line  of  commerce  or  relevant  market,  and  regardless  of  whether  the  party  engaging 
in  this  unreasonable  and  anticompetitive  conduct  achieves,  comes  near  to  achiev- 
ing, or  even  could  achieve,  a  true  economic  "monopoly"  position  by  its  action. 
No  longer  would  a  "dangerous"  probability  of  success"  have  to  be  proven  as  to 
these  actions. 

This  amendment  is  necessary  because  of  some  recent  court  decisions.  These 
have  taken  the  position  that  the  present  Sherman  Act  provisions  do  not  penalize 
attempts  at  monopolization,  or  other  efforts  to  exclude  others  from  the  market- 
place^— no  matter  how  pernicious  the  conduct — unless  it  can  be  established  that 
there  exists  a  specific  market  segment  which  the  defendant  was  seeking  to  capture, 
which  can  be  defined  in  terms  of  costly  economic  surveys  as  to  cross-elasticity 
of  demand  and  supply,  and  like  data,  and  that  the  defendant,  had  it  fully  carried 
out  its  intended  actions,  could  have  succeeded  in  capturing  a  "monopoly"  of  that 
market  segment.  This  view  is  exempUfied  in  the  recent  case  Ac7ne  Precision 
Products,  Inc.,  v.  American  Alloys  Corp.,  484  F.  2d  1237  (8th  Cir.  1973).  The 
better  view,  however,  endorsed  by  mv  proposal,  is  expressed  in  Lessig  v.  Tidewater 
Oil  Co.,  327  F.  2d  459  (9th  Cir.),  certiorari  denied,  377  U.S.  993  (1964),  and  has 
been  supported  by  the  Department  of  Justice  as  amicus  curiae  in  Highland  Dairy, 
Inc.,  V.  The  Kroger  Co.,  May  26,  1969. 

Competition  is  the  lifeblood  of  our  Nation.  All  efforts  to  remove  or  destroy 
or  exclude  competitors  are  antagonistic  to  our  Nation's  heritage.  As  the  late  Mr. 
Justice  Black  once  observed,  monopoly  should  "not  be  tolerated  merely  because 
the  victim  is  just  one  merchant  whose  business  is  so  small  that  his  destruction 
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makes  little  difference  to  the  economy,"  for  predatory  conduct  which  tends  to 
create  monopoly  conditions  should  be  suppressed  whether  "the  tendency  is  a 
creeping  one"  or  "one  that  proceeds  at  full  gallop,"  Klors,  Inc.,  v.  Broadway-Hale 
Stores,  Inc.,  359  U.S.  207,  213-14  (1959).  See  also  International  Salt  Co.  v.  United 
States,  332  U.S.  392,  396  (1947).  Whether  exclusionary  actions  are  taken  by  a  firm 
that  becomes  or  could  become  a  monopolist,  or  by  a  firm  that  would  never  achieve 
or  come  dangerously  close  to  achieving  full  monopoly  power,  the  conduct  and 
effect  on  the  competitor  aimed  at  is  the  same  and  should  come  under  the  scrutiny 
and  remedies  of  our  antitrust  laws. 

CIVIL    PENALTIES 

Mr.  President,  monopolists  today  can  engage  in  anticompetitive  conduct  and 
still  not  risk  effective  prosecution  by  our  Government.  For  this  reason,  I  am  pro- 
posing a  new  section  3B  to  supplement  the  Sherman  Antitrust  Act's  penalties  by 
permitting  the  Attorney  General  to  sue  corporate  violators  of  that  act  for  civil 
penalties. 

Our  present  law  permits  the  Government  to  bring  three  types  of  suits  against 
Sherman  Act  violators:  Criminal  actions,  suits  seeking  injunctions,  and  suits  seek- 
ing single  damages  for  actual  injuries  sustained.  Often,  it  may  be  considered 
inappropriate  to  bring  a  criminal  action  for  the  activity  complained  of,  even 
though  it  may  be  highly  antisocial,  anticompetitive,  and  criminal.  This  may  be 
because  the  conduct  has  never  been  held  previously  to  be  a  violation  of  the  act,  or 
because  it  is  not  a  recognized  "per  se"  violation.  In  such  a  circumstance,  it  may 
be  unlikely  that  a  jury  or  court  would  convict  the  violator,  and  a  judgment  of 
acquittal  cannot  be  appealed  to  a  higher  court.  If  it  were  a  civil  case,  however,  the 
Government  could  take  an  appeal  to  correct  what  may  have  been  an  erroneous 
decision  at  the  trial  court  level. 

Similarly,  there  are  other  cases  in  which  the  Government  would  not  find  it 
appropriate  to  bring  an  injunctive  suit.  The  violator  may  have  discontinued  and 
abandoned  its  anticompetitive  conduct,  after  the  Government  brought  the  matter 
to  light,  so  that  there  is  nothing  necessary  to  enjoin.  Moreover,  it  is  often  the 
case  that  the  Government  itself  does  not  suffer  actual  damages,  and  thus  would 
not  sue  for  them,  although  the  damage  to  the  general  public  may  be  significant. 

There  is  therefore  often  a  crack  between  present  civil  and  criminal  remedies, 
into  which  the  conduct  falls.  It  is  too  late  to  bring  an  ordinary  civil  case  in  equity, 
but  not  yet  a  clear  enough  occasion  of  illegality  for  a  criminal  case.  Yet  the 
corporation  may  have  profited  handsomely  from  the  illegal  acts. 

The  civil  penalty  provision  I  propose  would  correct  these  problems  by  permit- 
ting the  Government  to  sue  the  violator  for  up  to  20  percent  of  the  revenues  it 
gained  from  sales  of  the  restrained  product  or  services,  and  which  thus  directly 
relate  to  its  anticompetitive  behavior.  Each  violation  of  the  Sherman  Act  would 
then  be  met  by  an  appropriate  remedy  that  would  afford  the  necessary  relief. 
No  longer  would  the  Government's  hands  be  tied  when  it  seeks  to  prosecute 
these  violations  of  our  antitrust  laws. 

Further  reasons  compel  the  addition  of  the  proposed  provision.  The  fines  that 
our  present  law  provides,  even  as  recently  raised  to  a  $1  million  maximum,  are 
not  always  enough  to  act  as  a  deterrent  to  this  brand  of  crime.  To  the  corporations 
that  drive  out  of  business  those  who  wish  to  compete  with  them,  and  to  those 
that  take  hundreds  of  millions  of  dollars  from  our  pocketbooks  by  monopolistically 
controlling  the  prices  we  pay,  even  the  maximum  fine  we  now  provide  is  just  a 
license  fee,  which  they  may  pay  for  the  privilege  of  violating  our  laws  and  can 
treat  as  a  cost  of  doing  business.  Nor  is  the  threat  of  a  damage  suit  by  an  injured 
party  sufficient  to  deter  this  behavior.  Treble  damage  suits  were  provided  in  1914 
by  the  original  Clayton  Act;  yet  violations  of  our  antitrust  laws  have  continued 
unabated.  Largely,  this  is  because  damages  in  a  civil  suit  need  to  be  proven  with 
precision,  after  lengthy,  expensive,  and  burdensome  litigation  that  the  injured 
party  often  lacks  the  stamina  or  capital  to  endure.  Furthermore,  the  present  darn- 
age  provisions  do  not  compensate  the  general  public  for  the  higher  prices  it  paid 
and  continues  to  pay,  and  the  general  injury  to  competition  it  suffered  and 
continues  to  suffer. 

Under  our  present  system  of  remedies  and  penalities,  corporations  can  stiU  gain 
economically  by  violating  the  law.  The  maximum  amount  by  which  the  last 
Congress  increased  the  fines  that  corporations  must  pay  for  violating  our  anti- 
turst  laws  is  minute  in  comparison  to  the  profits  which  corporations  can  make 
by  violating  those  laws.  Yet,  this  is  the  only  major  change  in  penalties  for  cor- 
porations we  have  provided  in  over  85  years  of  continuing  monopolistic  practices. 
Plainly,  our  present  remedies  and  penalties  are  insufficient. 
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My  proposal  would  add  more  teeth  to  our  antitrust  laws.  Our  Government's 
hands  will  no  longer  be  tied.  At  the  same  time,  recovery  of  up  to  20  percent  of  the 
violator's  ill-gained  revenues  will  make  it  far  less  likely  that  at  present  that  the 
violator  will  still  gain  economically  by  committing  anticompetitive  and  preda- 
tory acts.  By  providing  the  Attorney  General  as  the  one  to  enforce  this  addi- 
tional remedy  we  will  assure  a  strong  litigating  arm  for  the  pubUc,  and  assure 
that  the  public's  damage  is  compensated. 

For  justice  to  be  done,  our  Government  must  be  a  strong  enforcer  of  the  laws, 
and  the  profits  that  the  violator  takes  from  the  public  must,  at  the  very  least,  be 
returned  to  the  public. 

Senator  Hart.  These  hearings  are  on  the  Antitrust  Improvements 
Act  of  1975 — S.  1284 — introduced  on  March  21  by  the  distinguished 
minority  leader  (Mr.  Hugh  Scott — R-Pa.)  and  myself,  and  on  S. 
1637,  a  bill  to  amend  the  Antitrust  Civil  Process  Act  introduced  by 
Senator  Hiram  Fong,  and  cosponsored  by  Senator  Scott  and  myself. 

Senator  Bayh  has  advised  me  that  yesterday  he  introduced  an 
amendment  to  S.  1284:  (1)  To  allow  the  United  States  to  recover  a 
civil  penalty  of  up  to  20  percent  of  revenues  received  by  corporations 
from  the  sale  of  products  related  to  the  antitrust  violation,  and  (2)  to 
extend  the  Sherman  Act's  remedies  and  penalties  to  an}-  criminal  or 
fraudulent  action  taken  with  an  intent  to  exclude  others  from  engaging 
in  business.  This  type  of  predatory  conduct  would  be  actionable 
regardless  of  whether  the  perpetrator  is  a  monopolist  or  is  coming 
dangerously  close  to  becoming  one.  The  subcommittee  will  provide 
copies  of  the  amendment  to  each  witness,  and  would  like  to  receive 
written  comments  from  each  witness. 

When  we  refer  to  the  antitrust  laws,  we  are  usually  referring  to  a 
major  legislative  event  occurring  in  one  of  three  years: 

In  1890,  the  Sherman  Act  was  enacted  to  rid  the  country  of  monop- 
oly power  and  to  prevent  conduct  in  restraint  of  trade. 

In  1914,  the  Clayton  Act  was  enacted  to  supplement  the  Sherman 
Act  by  proscribing  incipient  violations  of  the  antitrust  laws  and  by 
preventing  anticompetitive  mergers.  Also,  in  1914,  the  Federal  Trade 
Commission  Act  became  law. 

Thirty-six  years  later,  in  1950,  to  plug  the  tremendous  loophole  in 
the  antimerger  provisions  of  Section  7  of  the  Clayton  Act,  the  Celler- 
Kefauver  Act  was  passed. 

Throughout  the  years,  of  course,  other  changes  have  been  made  to 
the  antitrust  laws,  including  last  year's  increased  criminal  penalties  of 
up  to  $1  million  for  corporations  and  up  to  a  three-year  felony  for 
natural  persons  convicted  of  violating  the  antitrust  laws.  Essentially, 
however,  our  free  enterprise  system  is  protected  by  antitrust  legislation 
enacted  in  1890,  1914,  and  1950. 

Throughout  this  period,  virtually  each  President  and  Congress  has 
expressed  their  respective  commitment  to  the  antitrust  laws  as  the 
preserver  of  our  free  enterprise  system.  Most  recently.  President  Ford 
said : 

"Competition — I  think  it  is  good  in  pohtics,  I  think  it  is  good  in 
athletics,  and  I  think  competition  is  the  key  to  productivity  and 
innovation. 
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"Vigorous  antitrust  action  must  be  part  of  the  effort  to  promote 
competition." 

Have  our  antitrust  laws  effectively  maintained  our  free  enterprise 
system?  Regretfully,  I  have  concluded  that  they  have  not.  Throughout 
the  years,  our  economy  has  become  more  and  more  concentrated  and 
less  and  less  competitive.  Mergers  have  continued  unabated.  Restric- 
tive practices  have  increased.  Imaginative  defense  counsel  have  been 
able  to  successfully  stall  the  investigatory  process,  and  to  drag  out 
enforcement  actions  for  so  many  years  until  the  damage  to  the  economy 
is  irreparable  and  the  ultimate  vindication  of  the  Government  moot. 
Government  interference  in  the  marketplace  through  regulation — both 
of  a  necessary  and  unnecessary  kind — has  proliferated. 

I  have  no  illusion  that  enactment  of  S.  1284  either  in  the  short  run 
or  the  long  run  will  assure  the  degree  of  competition  necessary  to  re- 
store the  free  enterprise  system.  But  I  have  no  doubt  that  without  its 
passage  neither  the  Government  nor  the  private  attorneys  general  will 
have  even  a  fighting  chance  to  prevent  its  further  erosion. 

Its  enactment  should  improve  significantly  the  ability  of  the  Anti- 
trust Division,  the  Federal  Trade  Commission,  and  the  State  attorneys 
general  to  investigate  and  deter  violations,  and  to  take  effective  and 
expeditious  remedial  action  when  violations  have  occurred.  Although 
separate  and  distinct  from  each  other,  the  bill's  7  titles  are  inter- 
related and  should  accomplish  this  objective  when  taken  as  a  whole. 
In  summary: 

Title  I  represents  a  Congressional  reaffirmation  of  the  free  enter- 
prise system  and  the  need  for  vigorous  enforcement  of  the  antitrust 
laws. 

Title  II  amends  the  Antitrust  Civil  Process  Act  to  allow  the  Anti- 
trust Division  to  issue  civil  investigative  demands  to  individuals,  as 
well  as  to  corporations,  and  to  third  parties,  to  issue  such  process 
before  a  merger  is  consummated,  and  to  investigate  antitrust  viola- 
tions through  the  taking  of  depositions  and  written  interrogatories. 
These  powers  have  been  requested  by  former  Attorney  General 
WilKam  B.  Saxbe  and  by  Attorne}^  General  Edward  H.  Levi. 

Title  III  amends  Section  10  of  the  Federal  Trade  Commission  Act  to 
provide  increased  penalties  for  not  obeying  FTC  special  orders  or 
subpoenas.  In  1914 — when  establishing  the  Federal  Trade  Commis- 
sion— Congress  set  the  penalty  for  disobeying  an  FTC  special  order  at 
$100  a  day.  It  has  not  been  changed  since.  Title  III  sets  the  penalty  at 
not  more  than  $5,000  nor  less  than  $1,000  per  day,  and  codifies  existing 
case  law  as  to  the  enforceability  and  enjoining  of  FTC  compulsory 
process,  and  the  accumulation  of  civil  penalties  for  failure  to  comply 
with  such  process.  These  provisions  should  expedite  FTC  antitrust 
proceedings  which  now  are  routinely  delayed  for  many  months  during 
the  subpoena  enforcement  phase.  They  also  should  allow  for  the  effi- 
cient and  expeditious  determination  of  the  validity  of  an  FTC  special 
order — rather  than  piecemeal  litigation  in  several  forums  now  occur- 
ring in  FTC's  line-of-business  program. 

Title  IV  amends  the  Clayton  Act  to  permit  State  attorneys  general 
to  file  antitrust  treble  damage  actions  as  parens  patriae  of  the  citizens 
of  their  State,  and  for  damage  to  the  general  economy  of  their  State. 
This  amendment  is  required"  because  of  a  narrow  construction  given 
Section  4  of  the  Clayton  Act  by  the  courts.  Without  this  pro\dsion  sub- 
stantial illegal  profits  from  violations  of  the  antitrust  laws  are  wrong- 
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fully  retained  by  the  antitrust  violator.  Because  of  the  small  amount  of 
each  consumer's  claim  and  the  class  action  actual  notice  requirement 
of  Rule  23,  these  overcharges  simply  cannot  be  recovered  by 
consumers. 

Title  V  requires  the  Federal  Trade  Commission  to  broaden  and 
keep  in  force  its  premerger  notification  reporting  requirement.  Corpo- 
rations with  total  assets  or  annual  net  sales  of  more  than  $100  million 
are  required  to  provide  60  days  notice  before  acquiring  or  merging 
with  another  corporation  having  total  assets  or  annual  net  sales  of 
$10  million  or  more,  or  if  the  combined  assets  or  »ales  of  the  acquiring 
and  acquired  companies  exceeds  $100  million.  If  the  Justice  Depart- 
ment or  Federal  Trade  Commission  files  suit  challenging  the  legality 
of  the  proposed  merger  or  acquisition  within  such  period,  the  Court 
is  authorized  to  prevent  consummation  of  the  merger  upon  request  of 
the  Government  until  the  validity  of  the  merger  is  adjudicated. 
Authority  to  waive  the  OO-da}^  period  and  to  exempt  certain  types  of 
transactions  (e.g.,  de  minimus  non-control  investments,  formation  of 
subsidiary  companies,  real  estate  acquisition  for  office  space)  is  con- 
ferred upon  the  antitrust  authorities.  Future  challenges  to  a  merger 
under  Section  7  are  not  barred  by  failure  to  file  suit  during  the  60- 
day  period. 

Premerger  notification  and  related  provisions  were  passed  by  the 
House  of  Representatives  during  the  84th  Congress,  by  the  Senate 
Judiciary  Committee  during  the  84th  Congress,  by  the  House  Judiciary 
Committee  during  the  85th  Congress,  and  by  the  Senate  Antitrust  and 
Monopoly  Subcommittee  on  three  prior  occasions.  The  concept  had 
the  support  of  President  Eisenhower  and  former  Attorneys  General 
Herbert  Brownell  and  Robert  F.  Kennedy.  In  1969,  the  Neal  Com- 
mission report  went  even  further,  prohibiting  the  acquisition  by  any 
large  firm  of  any  leading  firm. 

Title  VI  amends  the  Clayton  Act  and  allows  a  plea  of  nolo  con- 
tendere in  a  criminal  case  to  be  used  as  prima  facie  evidence  in  private 
antitrust  cases.  A  plea  of  nolo  contendere  in  a  criminal  action  makes 
the  defendant  liable  to  all  punishment  that  would  befall  him  if  he 
pleaded  guilty ^ — ^including  a  jail  term.  However,  a  nolo  plea  in  an 
antitrust  case  has  bought  escape  from  one  thing:  use  as  prima  facie 
evidence  of  the  offense  charged  in  private  treble  damage  suits.  The 
result  is  a  needless  duplication  of  discovery  and  wasteful  litigation 
after  the  Government  is  prepared  to  meet  a  higher  burden  of  proof 
in  the  criminal  case.  And,  even  with  the  newly  enacted  stiff er  criminal 
penalties,  the  deterrent  value  and  respect  for  the  law  is  lost  upon 
acceptance  of  a  nolo  plea.  The  overwhelming  majority  of  criminal 
cases  are  disposed  of  by  a  plea  of  nolo  contendere.  Only  in  the  rarest 
of  cases  does  a  defendant  serve  a  jail  term — and  then  the  norm  is 
30  days,  with  the  maximum  term  never  imposed.  Similarl}^,  in  few 
cases  has  the  maximum  fine  been  imposed. 

For  these  reasons,  under  Presidents  Eisenhower  and  Johnson,  the 
policy  of  the  Justice  Department  was  to  oppose  the  entry  of  a  nolo 
plea  in  criminal  antitrust  cases.  Attorney  General  Robert  Kennedy 
said: 

"Our  general  policy  will  be  to  oppose  pleas  of  nolo  contendere  by 
defendants  in  price-fixing  cases.  When  such  pleas  are  accepted,  the 
cases  are  disposed  of  without  having  the  facts  aired  in  court.  Also,  a 
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conviction  or  a  plea  of  guilty  is  prima  facie  evidence  which  can  be 
used  ...  in  suit  for  damages." 

Regretfully,  the  courts  accepted  the  pleas  in  75  percent  of  the  cases. 
Thus,  in  1966,  Assistant  Attorney  General  Donald  Turner  supported 
legislation  allowing  use  of  a  nolo  plea  as  prima  facie  evidence  in  civil 
antitrust  cases,  stating: 

"Nevertheless,  since  we  do  not  believe  that  nolo  pleas  should  be 
accepted  where  they  are  offered  solely  in  order  to  escape  treble 
damage  liability,  we  believe  that  any  additional  expenditure  in  staff 
resulting  from  the  enactment  of  such  a  provision  would  be  justified." 

Title  VII  contains  some  miscellaneous  provisions:  (1)  the  reach  of 
the  Clayton  Act  is  extended  to  activities  in  or  affecting  commerce, 
just  as  the  Congress  broadened  the  reach  of  the  Federal  Trade  Com- 
mission Act  last  year;  (2)  expedited  procedures,  special  masters,  and 
economic  and  other  experts  are  provided  for  complex  antitrust  cases; 
and  (3)  authority  and  sanctions  to  deal  with  situations  involving  the 
refusal  of  foreign  corporations  to  comply  with  United  States  court 
orders  in  antitrust  cases  are  vested  in  the  judicial  branch.  This  pro- 
vision is  similar  to  that  in  the  administration  patent  bill  (S.  1308)  and 
is  responsive  to  actions  in  recent  antitrust  litigation  involving  foreign 
drug  companies. 

The  changes  in  S.  1284  are  important.  I  think  they  are  needed.  And 
over  the  past  20  years,  most  have  been  discussed  in  great  depth.  I  look 
forward  to  the  constructive  suggestions  I  am  sure  the  hearing  process 
will  elicit,  and  hope  the  Antitrust  Division  and  the  Federal  Trade 
Commission  will  provide  their  expert  assistance  to  the  subcommittee 
as  it  seeks  to  perfect  the  bill.  I  welcome  any  suggestions  the  Govern- 
ment's antitrust  officials  may  have  for  further  amending  this  bill  to 
improve  the  effectiveness  of  our  antitrust  laws. 

Finally,  let  me  express  my  hope  that  before  this  Congress  finishes 
its  work,  the  Subcommittee  and  Congress  will  consider  and  act  in 
four  other  areas  of  importance :  (1)  A  redefinition  of  monopoly  power 
to  include  oligopoly  power,  and  the  removal  of  the  element  of  intent 
from  the  monopolization  offense — either  through  the  Industrial 
Reorganization  Act,  which  I  shall  reintroduce  this  month,  or  through 
amendments  to  the  Sherman  Act;  (2)  legislation  not  too  dissimilar 
from  the  Public  Utility  Holding  Company  Act  of  1935  to  restructure 
the  major  petroleum  companies  both  vertically  and  horizontally; 
(3)  the  repeal  of  unnecessary  exemptions  from  the  antitrust  laws  for 
regulated  industries  and  enactment  of  a  specialized  antitrust  standard 
to  be  applied  to  such  industries;  and  (4)  enactment  of  legislation 
increasing  substantially  the  funds' authorized  for  antitrust  enforcement 
activities. 

Senator  Hruska? 

OPENING  STATEMENT  01  ROMAN  L.  HRUSKA,  A  U.S.  SENATOR  FROM 
THE  STATE  OE  NEBRASKA,  RANKING  REPUBLICAN,  ANTITRUST 
AND  MONOPOLY  SUBCOMMITTEE 

Senator  Hruska.  Mr.  Chairman,  I  would  like  to  reserve  the  privilege 
of  inserting  a  prepared  statement. 

Prepared  Statement  of  Senator  Hruska 

Mr.  Chairman,  I  seriously  question  the  wisdom  of  this  Subcommittee  in  consid- 
ering S.  1284  in  its  present  form  with  seven  titles,  six  of  which  contain  legislative- 
language  that  was  the  subject  of  individual  bills  in  previous  Congresses. 
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Title  II,  the  Antitrust  Civil  Process  Act  Amendment,  more  popularly  referred  to 
as  the  Civil  Investigative  Demand  Law  of  the  87th  Congress,  was  the  subject  of 
hearings  in  the  85th,  86th  and  87th  Congresses  and  was  not  enacted  into  law  until 
the  Senate  accepted  the  House  version,  which  version  deleted  the  very  language 
that  this  bill  is  attempting  to  restore,  among  other  points.  If  we  must  reexamine 
the  Civil  Investigative  Demand  issue,  we  should  do  so  in  a  bill  such  as  H.R.  39, 
which  deals  with  that  one  subject  alone  rather  than  confuse  the  printed  record 
with  such  serious  issues  as:  1)  Premerger  Notification,  2)  Nolo  Contendere,  3) 
Parens  Patriae,  4)  Federal  Trade  Commission  Act  Amendments,  5)  Complex 
Cases,  6)  Foreign  Actions,  and  7)  Transactions  Affecting  Commerce. 

This  Senator  realizes  that  eight  listed  subject  matters  are  not  of  the  same  signifi- 
cance but  thej^  are  of  such  great  importance  that  our  colleagues  on  the  House 
Judiciary  Committee  have  thus  far  held  separate  hearings  on  two  bills,  H.R.  38 — 
Parans  Patriae  and  H.R.  39 — Antitrust  Civil  Process  Act  Amendments — although 
a  companion  bill  in  the  House  to  S.  1284  has  been  introduced  shortly  after  the  in- 
troduction of  S.  1284.  We  should  stop  and  consider  the  wisdom  of  the  House  Judi- 
ciary^ Committee,  by  studying  each  of  six  titles  of  S.  1284  as  separate  and  distinct 
legislative  hearings  on  separate  bills.  Confusion  will  reign  if  we  do  otherwise. 

For  example,  the  Attorney  General  of  the  several  states  testified  in  1974  in 
unison  on  the  Parens  Patriae  bill,  which  is  similar  to  Title  IV  of  the  instant  bill. 
We  must  assume  from  previous  views  of  State  Attorneys  General  that  there  will 
be  a  serious  difference  of  opinion  among  the  Attorneys  General  as  an  organization 
or  individually,  on  such  other  titles  as  Pre-Merger  Notification  and/or  Nolo 
Contendere,  Civil  Investigative  Demand,  Foreign  Actions,  or  Trade  Commission 
Act  Amendments.  We  do  know  that  Assistant  Attorney  General  Thomas  Kauper, 
head  of  the  U.S.  Antitrust  Division,  testified  that  he  had  some  reservations  about 
the  Parens  Patriae  bill  in  the  House.  He  also  may  have  reservations  about  other 
titles  of  S.  1284  even  though  he  stronglj^  recommends  amending  the  Antitrust 
Civil  Process  Act. 

To  compound  the  confusion,  we  may  be  faced  with  the  American  Bar  Associa- 
tion and  other  Bar  Associations,  or  the  U.S.  Chamber  of  Commerce  or  National 
Association  of  Manufacturers  which  will  find  themselves  in  the  same  predicament 
as  Mr.  Kauper  and  be  forced  to  testify  that  they  may  see  good  in  title  3  but  titles 
2,  4,  5,  6,  and  7  are  destructive. 

One  may  say  that  such  testimony,  though  confusing,  would  be  weeded  out, 
but  when  you  do  follow  such  procedure  in  one  legislative  bill,  instead  of  the  seven 
separate  bills  that  would  normally  be  introduced — as  the  House  is  doing — then 
it  becomes  more  difficult. 

Various  witnesses  will  have  strong  opinions  in  favor  of  one  title  but  just  as 
strong  views  against  another  title.  Their  testimony  either  in  direct  or  cross- 
examination  could  cause  the  defeat  of  the  entire  bill,  whereas  if  the  various  titles 
were  handled  in  separate  and  distinct  bills,  that  testimony  that  caused  the  defeat 
of  the  bill  would  never  have  been  a  part  of  the  record  of  the  hearings. 

To  prove  my  point,  lets  reflect  on  S.  782  of  the  93rd  Congress  where  three  differ- 
ent and  distinct  issues  were  placed  in  one  bill — 1)  Consent  Decrees,  2)  Increased 
Penalties  and  3)  Amending  the  Expediting  Act.  The  reason  that  was  done  because 
Increased  Penalties  and  the  Expediting  Act  provisions  had  passed  both  Houses 
but  time  ran  out  before  their  differences  were  resolved.  Yet  with  that  background 
S.  782  almost  died  on  the  last  day  because  of  a  dispute  between  the  House  and 
the  Senate  on  certain  language  in  the  Expediting  Act  portion  of  the  bill.  The 
House  agreed  to  take  a  Senate  amendment  to  avoid  a  Senate-House  Conference 
which  would  have  killed  the  bill. 

With  the  history  of  S.  782  before  us,  one  can  imagine  what  confusion  would 
reign  when  we  have  seven  key  issues  in  seven  different  titles  rather  than  one  rolled 
into  one  bill,  when  we  surely  can  anticipate  key  witnesses  from  Government, 
industry,  and  trade  and  Bar' Associations — who  may  be  in  favor  of  some  titles 
but  strongly  against  other  key  titles. 

Mr.  Chairman,  within  a  reasonable  time  after  May  8th,  I  shall  ask  the  chairman 
that  a  meeting  of  the  Subcommittee  members  be  convened  that  we  may  discuss 
some  surgery  to  the  bill  S.  1284,  so  that  the  key  titles  of  the  bill  be  separated  and 
reintroduced  into  individual  bills,  as  some  are  now  pending  for  the  House  Com- 
mittee. I  believe  such  procedure  would  be  consistent  with  good  legislative  process. 

Senator  Hruska.  I  will  make  only  one  or  two  brief  comments. 
One  is  that  this  bill  embraces  four  or  five  concepts  that  are  deeply 
rooted  in  the  antitrust  laws  of  the  Nation.  Each  of  them  is  compUcated, 
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far  reaching,  massive  in  its  impact  upon  almost  ever}^  phase  of  Ameri- 
can life — business,  social,  political — and  we  have  them  grouped 
together  in  one  bill. 

We  have  them  grouped  together  in  one  bill  so  that  ^^^tnesses  come 
here  with  almost  a  scattergun  approach  inasmuch  as  the}^  have  to 
devote  parts  of  their  statements  and  their  testimony  to  that  many 
propositions  if  they  want  to  cover  the  field. 

So  it  is  a  burden  on  them.  It's  a  burden  on  the  committee  here  to 
try  to  reach  an  intensive,  selective,  and  a  proper  zeroing  in  on  the 
issues  of  each  of  these  propositions. 

I  don't  know  that  it  is  the  best  way  to  legislate.  In  due  time  when 
we  have  an  executive  meeting  of  the  Subcommittee  on  Antitrust  and 
Monopoly,  I  shall  make  an  effort  and  proposal  that  we  treat  these 
individual!}'  and  not  as  an  omnibus  bill. 

On  that  idea,  I  will  expound  a  little  bit  more  and  have  already 
started  mj^  opening  statement  which  I  will  insert. 

There  is  another  aspect  to  this  morning's  hearing.  I  sa}^  it  almost 
sorrowfully,  Mr.  Chairman;  it  \vasn't  until  yesterday  afternoon  at 
3  o'clock  and  at  5  o'clock,  respectiveh',  that  this  Senator  received  in 
his  office — I  was  still  on  dut}^  when  they  came — the  statements  of  the 
principal  witnesses. 

I  know  they  are  busj^  men.  I  doubt  they  can  be  more  busy  than 
Senators,  but  I  do  know  we  have  a  committee  rule,  and  that  is  to 
put  these  statements  in,  sufficienth'  in  advance,  so  that  at  least  we 
are  given  a  chance  to  read  them  and  consider  them,  put  them  in  their 
perspective,  refer  to  some  of  our  notes  on  earlier  hearings  and  get  into 
the  historical  legislation  to  check  off  different  points  that  are  raised 
by  the  statement  in  either  instance. 

I  know  of  no  more  complicated  a  legal  concept  than  antitrust  law. 
If  there  is,  it  might  be  patent  law  where  we  deal  with  nuts  and  bolts. 

And  to  come  into  a  hearing  like  this  and  just  off  the  top  of  our. heads 
tr}'  to  treat  with  care  the  scholarh'  presentations  of  witnesses,  is  a  most 
difficult  thing.  I  think  it  is  a  little  too  demanding  to  expect  of  any 
member  of  any  committee. 

For  that  reason,  Mr.  Chairman,  I  do  not  propose  to  question  either 
of  the  mtnesses,  neither  the  Chairman  of  the  FTC  nor  the  head  of  the 
Antitrust  Division  of  the  Justice  Department.  I  don't  think  it  would 
be  fair  to  them;  I  don't  think  it  would  be  fair  to  me,  the  committee, 
or  to  anybody  who  is  going  to  read  the  record. 

The  questions  should  be  considered,  they  should  be  in  their  proper 
context,  the}'  should  be  searching,  they  should  be  perceptive.  And  again 
I  want  to  say  there  may  be  some  on  this  committee  that  have  those 
types  of  instant  reaction  powers  and  they  can  get  at  it. 

If  they  do,  God  bless  them,  and  may  their  kind  increase,  but  I  am 
not  of  that  category,  and  I  doubt  very  much  that  I  will  be  able  to 
learn  seven  topics  all  in  one  morning  on  the  basis  of  the  presentations 
which  I  have  not  seen  until  this  morning,  although  the  document  came 
to  my  office  last  night. 

It  may  strike  some  people  as  odd  that  perhaps  Senators  have  other 
duties  than  to  take  care  of  only  the  business  before  the  Antitrust  and 
Monopoly  Committee.  If  that  is  news  to  anyone,  let  them  accept  it 
as  such,  but  I  have  other  things  to  attend  to  besides  it. 

So  I  say  this  not  in  anger,  but  in  sadness.  Mr.  Chairman.  This  issue 
has  come  up  again  and  again  repeatedly,  and  I  say  it  with  sadness 
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and  with  some  regret,  but  I'm  going  to  say  it  and  I  am  going  to 
abide  by  the  course  of  conduct  which  I  follow. 

Senator  Hart.  Well,  the  Chair  was  and  is  an  understanding,  sympa- 
thetic audience  of  the  statement  of  the  Senator  from  Nebraska.  The 
rule  is,  48  hours  before  the  hearing  all  statements  must  be  submitted 
to  the  subcommittee.  Due  to  the  importance  of  this  hearing,  the 
letters  of  invitation  to  the  witnesses,  signed  by  me,  specified  that 
statements  be  filed  by  May  2,  and  it  is  like  much  else  around  here. 
We  pass  a  law  and  that  is  that. 

It  leaves  the  committee  no  alternative  than  to  respect  the  per- 
fectly legitimate  point  made  by  the  Senator  from  Nebraska,  and  as  a 
consequence,  as  we  conclude  with  the  witnesses  today,  we  would  ask 
their  return  in  order  that  the  Senator  from  Nebraska,  after  having  had 
an  opportunity  to  study  the  testimony,  may  ask  questions  at  such 
time  as  he  requests. 

Is  our  opening  witness.  Senator  Haskell,  here?  [No  response.] 

Senator  Hart.  Our  next  witness  is  the  able  Chairman  of  th  e 
Federal  Trade  Commission,  Lewis  A.  Engman. 

Let  me,  in  the  case  of  all  the  witnesses,  direct  that  the  testimony 
that  has  been  filed,  be  printed  in  the  record  in  full.  As  witnesses 
proceed,  if  they  would  like  to  add  or  summarize,  they  are  free  to  do 
so. 

STATEMENT  OF  LEWIS  A.  ENGMAN,  CHAIRMAN,  FEDERAL  TRADE 
COMMISSION,  WASHINGTON,  D.C. 

Mr.  Engman.  Thank  you,  Mr.  Chairman. 

I  am  happy  to  be  up  here  this  morning  to  express  the  views  of  the 
Federal  Trade  Commission  on  this  pending  legislation.  I  want  to 
emphasize  that  the  statement  which  has  been  submitted  to  the  sub- 
committee represents  the  unanimous  view  of  the  members  of  the 
Commission. 

In  that  connection,  I  have  to  plead  guilty  to  the  charges  that  Senator 
Hruska  levied. 

Senator  Hruska.  Oh,  they  are  not  charges,  Mr.  Chairman.  They 
are  observations.  I  would  not  be  so  abrasive  as  to  charge  anyone 
on  that. 

Senator  Hart.  They  are  just  expressions  in  sorrow. 

Mr.  Engman.  I  noted  that.  I  would  only  like  to  make  the  observa- 
tion that  some  of  the  advantages  and  disadvantages  of  collegial 
bodies  are  that  they  are  both  more  deliberative  and  more  time  con- 
suming. 

The  problem  which  I  face  in  certain  instances  is  whether  or  not  I 
can  meet  the  deadline  of  the  committee  on  my  own  or  defer  to  the 
views  of  my  colleagues,  which  sometimes  means  that  things  get  up 
inexcusably  late. 

I  would,  of  course,  be  happ}^  to  come  back  or  to  respond  in  writing  ^ 
to  any  questions  which  either  Senator  Hruska  or  other  members  of 
the  committee  may  have. 

I  do  not  propose  to  read  my  statement.  I  would  ask  that  it  be 
inserted  in  the  record.^ 

I  do  think,  that  in  general  terms,  the  purpose  of  the  bill  which  is 
designed  to  strengthen  antitrust  enforcement,  is  a  laudator}^  one  and 
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a  goal  which  I  and  all  of  my  colleagues  on  the  Commission  certainly 
endorse. 

From  an  institutional  viewpoint,  I  briefly  want  to  refer  to  one 
section  of  the  bill  which  is  of  particular  importance  to  the  Commission, 
and  that  is  title  III. 

I  think  it  is  no  secret  that  the  Commission  has  had  difficulties  en- 
forcing compulsory  process,  and  while  it  appears  that  some  of  these 
refusals  ma}^  be  without  substantial  legal  or  factual  justification,  we 
are  forced  into  very  time-consuming  procedures  with  no  real  penalties. 

We  believe  that  the  provisions  of  title  III  will  go  a  way  toward 
helping  us  speed  up  our  enforcement  process  and  to  limit  claims  to 
those  which  are  truly  legitimate  or  are  based  on  substantial  grounds. 

And  with  that  very  brief  statement,  Mr.  Chairman,  I  would  be 
happy  to  attempt  to  respond  to  any  questions  that  you  might  have. 

Senator  Hart.  I  am  delighted  that  the  statement  that  you've  filed 
was  the  unanimous  position  of  the  Commission. 

Mr.  Engman.  Sometimes  unanimity  takes  a  little  bit  longer. 

Senator  Hart.  I  understand.  And  in  connection  with  title  III,  I 
think  I  will  use  this  opportunity^  to  express  to  you  and  through  you  to 
him,  the  appreciation  of  the  subcommittee  to  your  former  General 
Counsel,  Calvin  Collier. 

He  provided  vis  with  an  excellent  draft  legal  analysis  of  the  present 
case  law,  and  he  sketched  graphicall}^  the  time  that  is  involved  in  the 
enforcement  of  subpenas.  We  wish  him  well  in  his  assignment  as 
General  Counsel  of  0MB. 

When  the  Commission  completes  both  drafts,  we  would  welcome  it 
for  the  record. 

Mr.  Engman.  The  only  document  I  have  at  the  present  time  is  the 
same  draft  which  3?^ou  have  been  provided.  We  can  finalize  it  and 
submit  it  to  the  committee  and  the  staft'  for  your  consideration.^ 

Senator  Hart.  At  this  point,  since  I  am  going  to  ask  the  staff  to  ask 
the  questions  they  have  developed,  it  would  be  normal  for  me  to  ask 
Senator  Hruska  if  he  has  any  questions.  But  I  think  this  is  the  time 
where  you  want  to  indicate  that  you  would  want  Chairman  Engman 
back. 

Senator  Hruska.  Yes;  if  I  have  not  already  done  so,  and  that  would 
apply  to  the  head  of  the  Antitrust  Division. 

Senator  Hart.  Mr.  Nash? 

Mr.  Nash.  Thank  3'ou,  Mr.  Chairman. 

Chairman  Engman,  as  I  read  j^our  statement,  you  support  the 
concept  of  treble-damage  actions  by  State  attorneys  general  as  parens 
patriae  on  behalf  of  the  individual  citizens  of  the  respective  States. 

But  you  raise  the  question  of  whether  notice  by  publication  would 
be  fair  or  satisfy  the  requirements  of  due  process.  The  recourse  to 
actual  notice,  of  course,  would  bring  us  back  to  the  class  action 
requirements  of  rule  23,  which  is  one  of  the  primar}^  reasons  for 
title  4  of  the  bill. 

At  hearings  before  the  House  Judiciary  Committee,  Assistant 
Attorne}^  General  Kauper  testified  on  the  question  of  whether  actual 
notice  is  required,  and  he  hypothesized  that  a  respectable  argument 
could  be  made  that  due  process  is  not  necessarily  synonymous  with 
actual  notice,  but  also  could  be  whether  reasonable  representation 
is  afforded  and  whether  consumers  would  have  any  legal  recourse 
without  this  concept. 
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Would  you  be  able  to  elaborate  on  your  analysis  of  the  question 
you  raised  about  the  constitutionalit}^  of  the  lack  of  an  actual  notice 
provision? 

Mr.  Engiman.  Yes;  I'd  be  happy  to.  First  of  all,  I  would  take  note 
of  the  fact  that  Mr.  Halverson,  who  is  the  Director  of  our  Bureau  of 
Competition,  also  addressed  some  of  the  points  in  earlier  testimony, 
and  by  and  large  my  personal  views  coincide  with  his. 

Obvioush^  when  I'm  responding  to  questions,  although  my  state- 
ment is  a  Commission  statement,  these  are  my  views,  and  they  do, 
by  and  large,  correspond  with  Mr.  Halverson's. 

I,  first  of  all,  on  the  basic  principle,  believe  that  citizens  should  not 
be  denied  relief  in  these  kinds  of  situations  just  because  the  individual 
harm  may  be  too  small  to  justif}^  individual  proceedings. 

And  it  is  on  that  basis  that  I  support  the  concept  of  parens  patriae 
action. 

The  question  which  I  raised  with  respect  to  publication,  as  you  will 
note — in  fact,  you  did,  Mr.  Nash — was  not  necessarily  meant  to  cover 
in  all  instances. 

I  at  least  raise  the  question — which  I  confess  I  don't  have  the  answer 
to — as  to  whether  or  not  publication  would  be  all  that  was  necessary 
for  every  conceivable  circumstance. 

And  without  attempting  to  outline  every  one,  I  can  at  least  hypo- 
thesize a  kind  of  situation  where  there  may  be  relatively  small  damages 
or  injury  to  a  broad  class  of  individuals  and  a  substantially  greater 
injury  to  a  much  narrower  class  of  individuals. 

I  raise  the  question  whether  in  that  kind  of  situation  a  court  might 
not  find  that  due  process  requires  something  greater  than  just  publi- 
cation of  notice  if  it  were  to  bar  the  rights  of  someone  in  this  smaller 
class. 

Without  attempting  to  delineate  further,  it  is  conceivable  that 
there  could  be  some  damages  flowing  from  purchase,  let  us  say,  of  a 
kind  of  drug  which  is  taken  on  a  broad  scale  in  relatively  small  amounts 
and  by  a  more  limited  number  of  people  in  much  larger  amounts — 
are  they  entitled  to  something  more  than  publication  prior  to  the 
time  that  they  are  cut  off  in  terms  of  any  claim? 

I  am  not  saying  that  I  think  it  would  be  constitutionall}^  required 
in  all  instances.  My  own  view  coincides  generall}^  with  the  views  ex- 
pressed by  Mr.  Kauper  on  the  prior  bill. 

I  just  raise  the  possibility  as  to  whether  consideration  should  be 
given  to  some  kind  of  alternative  or  whether  this  completely  answers 
it.  It  certainly  goes  a  step  further  than  that  contained  in  the  bill  on 
which  Mr.  Halverson  and  Mr.  Kauper  previously  testified. 

Mr.  Nash.  Do  you  think  it  would  be  practicable  for  the  bill  to 
include  a  concept  of  defining  a  maximum  or  a  minimum  limit  on 
damages  to  each  individual  and  a  maximum  or  minimum  number  of 
individuals  to  be  encompassed  within  a  class? 

Mr.  Engman.  That  is  conceivable.  I  am  always  uneas}^  with  those 
kinds  of  limits  in  this  kind  of  legislation.  Certainly  I  prefer  a  more 
flexible  approach.  I  have  not,  frankly,  thought  about  that  as  an 
approach. 

Senator  Hart.  Mr.  Chairman,  everybody's  schedule  is  complicated, 
but  I  just  see  Senator  Haskell.  I  wonder  if  his  schedule  is  such  that  he 
would  like  to  proceed  now. 
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Senator  Haskell.  No,  Mr.  Chairman.  Why  don't  j^ou  let  this 
gentleman  finish.  I  just  had  the  time  wrong.  I  guess  you  started  before 
my  calendar  said  you  would. 

Senator  Hart.  And  we  started  later  than  we  were  supposed  to. 

Mr.  Engman.  I  would  be  very  happ}^  of  course,  to  give  the  time. 

Senator  Hart.  No.  That  is  OK. 

Mr.  Nash.  Mr.  Chairman,  another  question  you  raise  is  the  concept 
of  whether  it  is  wise  public  policy  to  allow  recovery  for  damages  to  the 
general  economy  of  a  State. 

Again,  you  raise  the  question  whether  such  damages  can  realistically 
be  separated  from  damages  suffered  by  individuals  to  insure  that  there 
is  no  duplicative  recovery. 

In  the  State  of  North  Carolina  treble  damage  action  against  some 
antibiotic  companies,  its  damage  claim  for  damages  to  the  general 
economy  of  the  State  revolved  around  loss  of  tax  revenues. 

Taking  that  as  an  example,  is  that  the  kind  of  concept  j'ou  are 
concerned  might  not  be  able  to  be  separated  from  individual  damage 
claims? 

Mr.  Engman.  Well,  to  the  extent  that  there  could  be  calculation 
of  some  of  those  kinds  of  damages,  then  I  think  that  might  be  a  separate 
class  of  instances. 

I  have  to  confess  that,  particularly  in  the  light  of  the  Hawaii  case, 
the  courts  have  frankly  not  had  to  wrestle  with  this  issue  on  any 
kind  of  sustained  basis,  and  we  don't  have  very  much  guidance  as 
to  what  the  courts  would  have  to  do. 

It  is  difficult,  at  least  for  me,  to  comprehend  how  general  damages 
might  be  computed  which  are  dift'erent  from  the  kinds  of  damages 
which  may  be  reflected  in  the  ordinary  course  in  terms  of  individual 
recovery. 

But  to  the  extent  that  that  can  be  done,  and  to  the  extent  that  we 
have  tools  to  do  it,  then  that  form  of  the  objection  certainly  would 
disappear. 

Mr.  Nash.  Would  you  counsel  that  the  legislature  create  the  right 
to  recover  such  damages  and  allow  the  courts  to  hear  the  proof  to 
see  whether  such  damages  can  be  quantified  if  it  makes  clear  that 
such  recovery  is  not  duplicative  of  other  damages  recovered  by 
individuals? 

Mr.  Engman.  On  this  one  issue,  I  frankly  have  some  skepticism 
whether  we  do  have  the  kinds  of  tools  at  this  point  that  would  permit 
the  courts  to  do  this  in  any  meaningful  fashion.  I  may  be  wrong.  But 
based  upon  what  I  know  about  this  process,  my  inchnation  would  be 
to  keep  it  more  simplified,  at  least-  at  the  first  shot. 

Mr.  Nash.  Of  course,  if  that  is  the  course  taken  by  the  legislature, 
then  the  tools  which  may  or  may  not  now  exist  may  not  be  developed. 

Mr.  Eng:man.  There  is  no  incentive  to  develop  them.  I  understand 
that,  and  that's  a  fact  that  this  committee  has  to  take  into 
consideration. 

I  might  note  that  there  is  a  question  concerning  the  whole  area  in 
terms  of  duplication  in  recovery.  I  would  suggest  that  further  con- 
sideration be  given  to  the  problem  of  duplication  in  recovery  with 
respect  to  those  situations  in  which  some  individuals  in  the  class,  for 
whatever  reason,  opted  out.  The  question  is,  how  do  you  prevent 
duplication  when  you  don't  have  all  of  this  being  handled  in  a  single 
piece  of  litigation? 
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I  just  raise  that  as  another  question  which  again  relates  to  the 
question  of  damages  to  the  general  economy. 

Mr.  Nash.  With  respect  to  the  premerger  notification  provisions 
of  the  bill,  you  do  suggest  that  it  would  be  appropriate  to  require  a 
showing  by  the  Government  of  the  probable  illegality  of  the  merger 
before  an  injunction  should  issue. 

As  I  understand  the  state  of  the  present  law,  that  is,  the  present 
requirement  the  Antitrust  Division,  at  least,  must  meet  before  con- 
summation of  a  merger  can  be  enjoined. 

And  that  is  the  burden,  according  to  Mr.  Kauper's  testimony, 
that  the  Government  has  been  unable  to  meet  in  a  large  number  of 
cases. 

As  a  result,  of  course,  mergers  do  take  place.  Divestiture  comes 
eventually  after  many  years.  I  think  it  would  be  helpful  for  the  sub- 
committee record  if  you  could  suppl}^  a  listing  of  each  of  the  merger 
cases  brought  by  the  FTC,  specifying  the  date  the  case  commenced, 
the  date  a  final  judgment  was  entered,  whether  the  Commission  was 
successful  or  not,  and  then  the  date  of  final  divestiture,  so  we  can 
get  a  feel  for  how  long  the  process  takes. ^ 

Mr.  Engman.  I  would  be  happy  to  do  that.  I  might  say,  Mr.  Nash, 
that  particular  aspect  of  the  testimon}' — and  here  again  I  am  speaking 
for  myself — I  think,  on  reflection,  is  probably  inartfuUy  worded;  and 
upon  reading  Mr.  Kauper's  testimony,  I  cannot  say  that  I  really 
disagree  with  the  points  which  he  makes. 

From  a  personal  point  of  view,  the  thought  that  I  would  attempt 
to  leave  with  the  committee  is  that  there  should  be  some  mechansim 
with  respect  to  this  automatic  stay  which  would  permit  it  not  to  be 
utilized  in  certain  instances. 

And  I  think  a  very  sound  argument  can  be  made  for  the  proposition 
that  the  burden  ought  to  be  on  the  other  side. 

Mr.  Nash.  In  your  prepared  statement,  you  indicate  that  the  Com- 
mission's premerger  notification  program  commences  at  a  $250  million 
figure  for  the  acquiring  company,  and  you  do  express  concern  about 
the  lower  figure  in  S.  1284  of  $100  million. 

How  does  the  Commission  presently  learn  of  mergers  or  acquisi- 
tions by  companies  having  sales  or  assets  in  a  lesser  amount  than 
$250  million? 

Mr.  Engman.  Well,  we  learn  it  from  the  same  general  sources  that 
I  guess  everj^one  else  learns  them  in  terms  of  trade  publications  and 
the  like. 

I  might  indicate  in  this  connection  that  our  staff  did  run  a  study  on 
what  would  be  the  effect  of  reducing  the  limits  to  $150  million — this 
is  not  the  $100  million  that's  in  the  legislation — and  discovered  that  it 
would  have  picked  up  three  more  economically  significant  mergers, 
that  is,  those  concerning  which  legal  action  might  have  been  warranted. 

Mr.  Nash.  Three  out  of  how  many  filings  that  would  have  been 
generated? 

Mr.  Engman.  In  this  instance,  I  think  that  the  number  was  in  the 
neighborhood  of  20  or  so.  The  staff's  estimate  is  that  by  lowering  the 
limit  to  $100  million  and  $10  million — we  are  talking  about  perhaps 
as  many  as  500  or  600  additional  premerger  notifications  in  a  year 
compared  with  a  base  of  roughl}^  150  companies  right  now  under  our 
$250  million  limits. 
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Mr.  Nash.  And  if  the  limit  were  $150  million  as  you  originally 
stated,  do  I  understand  that  another  20  mergers  would  have  been 
picked  up,  three  of  which  would  have  been  economically  significant? 

Mr.  Engman.  Well,  I  think  the  number  is  15  as  I  look  at  m}'  notes 
here.  I  emphasize  that  this  was  a  9-month  period,  and  it  is  a  very 
difficult  kind  of  thing  to  get  a  meaningful  answer  to  without  looking 
at  it  for  some  period  of  time,  because  we  see  increases  and  decreases 
in  merger  activity. 

Obviously  right  now  they  are  relatively  low.  I  think  the  best  thing 
to  do  is  for  our  staff  to  prepare  more  detailed  estimates  and  provide 
them  for  the  record.^ 

Mr.  Nash.  With  respect  to  title  VI,  nolo  contendere,  your  testimony 
states  that  the  Commission  defers  to  the  views  of  the  Department  of 
Justice. 

In  1966,  then  Chairman  Paul  Rand  Dixon  testified  before  the 
subcommittee  in  support  of  the  nolo  provision  stating  he  was  strongly 
persuaded  that  the  way  to  stop  antitrust  violations  was  to  make  them 
unprofitable. 

And  he  went  further  and  suggested  that  the  bill  be  amended  to 
make  an  antitrust  cease  and  desist  order  of  the  FTC  admissible  as 
evidence  in  subsequent  treble  damage  actions  based  upon  the  same 
violations  of  law  as  ma}'  be  found  by  the  Commission. 

I  think  it  w^ould  be  useful  for  this  record  to  have  ^'our  views,  and 
the  views  of  the  Commission,  on  the  proposal  made  in  1966  by 
Chairman  Dixon. 

Mr.  ExGMAX.  I  would  be  happy  to  do  that.  First  of  all,  the  testimonj^ 
of  then  Chairman  Dixon,  in  1966,  was  made  prior  to  certain  judicial 
determination. 

In  1969  and  1970,  I  think,  there  was  a  determination  in  the  Purex- 
Proctor  dt'  Gamble  case,  holding  that  a  cease  and  desist  order  of  the 
FTC  adjudging  a  violation  under  the  Cla^'ton  Act  is  a  final  judgment, 
and  therefore,  could  be  introduced  as  prima  facie  evidence  in  a  private 
action. 

More  recentl}^,  of  course,  we  have  the  enactment  of  the  Magnuson- 
Moss  FTC  Improvements  Act  which,  in  terms  of  authorizing  separate 
civil  penalty  suits  and  consumer  redress  actions  arising  from  unfair  or 
deceptive  acts,  covers  another  aspect  of  that  from  all  practical  points 
of  view. 

So  we  are  left  now  with  one  segment,  that  is  orders  dealing  with 
unfair  methods  of  competition,  which  still  have  no  value  as  evidence, 
and  in  terms  of  having  an  applicability  with  respect  to  those  orders, 
I  frankly  don't  know  the  views  of- the  Commission  at  this  point. 

I  think  we  would  be  willing  to  consider  how  all  of  this  meshes  in 
in  light  of  the  new  legal  authority. 

Mr.  Nash.  The  last  point  I  would  raise  relates  to  Senator  Bayh's 
amendment.  His  staff  called  and  advised  that  copies  w'ere  sent  to  you 
shortly  before  he  introduced  them  and  that  j^ou  might  be  prepared 
to  comment  in  a  general  way. 

If  not,  of  course,  subsequently  the  subcommittee  will  receive  your 
views  in  writing  for  the  record. 

Mr.  Engmax.  Well,  I  did  not  really  have  very  much  opportunity 
to  study  carefully  Senator  Bayh's  suggestions.  With  respect  to  his 
first  one,  as  I  read  it,  he  is  raising  quesions  of  criminal  and  fraudulent 
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action,  and  my  initial  reaction  would  be  to  defer  it  to  the  Justice  De- 
partment which  has  more  expertise  with  such  matters  than  we  do. 

With  respect  to  the  civil  penalties,  I  might  make  a  couple  of  obser- 
vations. I  would  not  necessarily  oppose  the  concej^t  of  civil  penalties. 
I  think  it  is  conceivable  that  such  a  concept  could  have  some  value 
in  certain  kinds  of  instances. 

I  do  think  if  that  approach  is  taken,  some  consideration  has  to  be 
given  to  how  these  damages  and/or  penalties  pile  up  on  each  other. 

If  we  are  talking  about  an  effective  change  in  the  treble  damage 
approach  to  something  substantially  greater  than  that,  that  is  at 
least  something  the  committee  should  think  about.  But  it  is  some- 
thing, in  my  judgment,  that  is  worth  thinking  about. 

Mr.  Nash.  Thank  you,  Mr.  Chairman.  No  further  questions. 

Senator  Hart.  Mr.  Chairman,  thank  you  very  much,  and  thank  your 
associates  on  the  Commission. 

Mr.  Eng.man.  I  again  want  to  thank  you  for  your  interest  in  this 
area  and  that  of  your  colleagues.  The  imi)ortant  thing  is  that  we 
are  able  to  talk  and  get  action  on  aspects  of  this  bill. 

Thank  you. 

[The  prepared  statement  of  Mr.  Engman  follows.  Testimony  re- 
sumes on  p.  73.] 


Prepared    Statement    of    Lewis    A.    Engman,    Chairman,    Federal    Trade 

Commission 

Thank  you  for  inviting  me  here  today  to  present  the  views  of  the  Commission  on 
S.  1284,  the  Antitrust  Improvements  Act  of  1975. 

At  the  outset,  1  want  to  express  my  support  for  your  efforts,  Mr.  Chairman,  in 
proposing  this  bill.  While  I  will  want  to  make  some  comments  about  particular 
provisions  and  to  raise  some  questions  about  certain  features  that  we  would  like  to 
see  included  or  given  further  consideration,  I  think  we  should  all  recognize  that  this 
legislation  is  very  important  to  the  enforcement  of  the  antitrust  laws. 

I  have  made  no  secret  of  the  fact  that  I  believe  competition,  maintained  by  anti- 
trust enforcement,  to  be  the  best  long-run  solution  to  many  of  our  economic 
problems.  I  should  add,  however,  that  unless  our  antitrust  processes  are  improved, 
they  cannot  do  the  job. 

We  have  moved  in  that  direction  at  the  FTC  in  recent  years  by  focusing  the 
resources  available  to  us  on  those  areas  of  the  economy  most  in  need  of  antitrust 
attention — areas  such  as  energy,  food,  and  health  care.  Big  cases  demand  concen- 
trated allocations  of  resources,  and  we  have  begun  to  allot  them  according  to 
that  principle.  At  the  same  time,  we  are  attempting  greatly  to  increase  our  impact 
in  the  antitrust  area  by  developing  enforcement  programs  that  can  be  implemented 
by  our  regional  offices.  The  purpose  of  this  is  to  ensure  that  our  antitrust  presence 
is  felt  at  every  level  of  the  business  community. 

The  purpose  of  antitrust  is  not  to  shackle  the  economy  with  regulatory-type 
controls.  On  the  contrary,  a  vigorous  antitrust  policy  should  obviate  the  need  for 
most  such  controls  by  ensuring  the  presence  of  that  cheapest  and  most  effective 
of  aU  forms  of  regulation,  the  free  and  competitive  marketplace.  Antitrust  enforce- 
ment does  this  as  much  by  the  practices  it  deters  as  by  the  practices  it  prosecutes. 
Although  that  deterrent  effect  is  difficult  to  measure,  it  is  extremely  important. 
We  can  assure  ourselves  in  a  number  of  ways  that  it  is  achieved:  We  can  bring 
well-focused  cases  that  drive  home  the  lessons  of  the  law,  we  can  conduct  investi- 
gations that  are  sharply  and  swiftly  focused  where  the  greatest  problems  lie;  and 
we  can  develop  sanctions  and  remedies  which  make  it  char  to  third  parties  that 
violations  of  law  and  resistance  to  justified  investigative  demands  are  a  costly 
matter.  I  believe  that  the  legislation  before  us  will  strengthen  our  antitrust 
enforcement  in  these  regards;  that  it  will  provide  our  program  with  the  quaUty  of 
deterrent  necessary  for  the  preservation  of  our  competitive  economy. 

Let  me  now  touch  upon  the  major  provisions  of  the  bill  and  describe  our  posi- 
tion with  respect  to  each  of  them. 

The  first  substantive  provisions  of  the  bill,  contained  in  title  II,  would  make 
substantial  changes  in  the  Antitrust  Civil  Process  Act  of  September  19,  1962,  15 
U.S.C.  1311.  These  provisions  apply  to  the  Civil  Investigative  Demand  proce- 
dures administered  by  the  Antitrust  Division  of  the  Department  of  Justice.  We 
support  this  effort  to  strengthen  the  Antitrust  Division's  hand  but  think  we  should 
defer  to  them  as  to  the  details  of  the  proposal. 

I  would,  however,  like  to  suggest  an  amendment.  The  title  as  drafted  does  not 
authorize  access  by  the  Federal  Trade  Commission  or  its  staff  to  documentary  or 
other  materials  produced  in  response  to  the  Antitrust  Division's  civil  processes. 

It  is  now,  and  always  has  been,  the  policy  of  the  Federal  Trade  Commission 
and  the  Antitrust  Division,  wherever  appropriate,  to  grant  each  other  access  on  a 
confidential  basis  to  data  and  information  secured  during  investigation  or  trial 
of  a  civil  matter.  This  is  a  daily  occurrence.  Information  secured  by  the  Depart- 
ment through  its  grand  jury  investigations,  of  course,  is  not  available  to  the 
Commission  for  examination.  But  I  think  it  is  desirable  to  afford  mutual  access 
to  each  agency's  civil  investigative  material  where  practicable.  In  the  antitrust 
field,  the  Commission  and  the  Antitrust  Division,  in  many  instances,  have  con- 
current jurisdiction.  Through  long-established  liaision  arrangements,  great  effort 
is  made  to  keep  from  dupUcating  each  other's  work.  To  permit  or  require  duplica- 
tion of  effort  because  one  agency  is  barred  from  access  to  information  obtained 
by  the  other  would  be  burdensome,  both  on  the  machinery  of  enforcement  and 
on  members  of  the  business  community  who  have  to  comply  with  compulsory 
process. 

(69) 
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The  proposal  in  S.  1284  probably  would  result  in  most  of  the  Antitrust  Divi- 
sion's civil  investigation  being  conducted  under  the  compulsory  process  that  is 
provided.  We  think  that  the  FTC  staff  should  be  permitted  the  same  access  to 
information  produced  in  response  to  a  Civil  Investigative  Demand  as  it  now  has 
to  information  that  is  not  developed  under  Civil  Investigative  Demand  process. 
Accordingly,  I  suggest  that  serious  consideration  be  given  to  providing  for  full 
exchanges  of  information  with  respect  to  civil  investigations  for  the  benefit  of 
both  the  agencies  and  the  public. 

The  provisions  in  Title  III  of  the  proposed  bill  also  are  very  important  to  the 
Commission  because  they  would  significantly  expand  the  scope  and  effectiveness 
of  the  Commission's  compulsory  process. 

First,  they  would  bring  enforcement  provisions  with  respect  to  oiir  investigative 
subpoenas  into  parallel  with  our  authority  to  obtain  Special  Reports  under  Sec- 
tion 6(b)  of  our  Act.  At  present,  the  Commission  has  no  sanctions  for  non-com- 
pliance with  our  subpoenas. 

Next,  the  penalties  for  non-compliance  with  both  subpoenas  and  requests  for 
special  reports  will  be  increased  from  the  current  $100  per  day  to  a  minimum  of 
$1,000  and  a  maximum  of  $5,000  per  day.  The  penalties  will  begin  to  accrue  15 
days — rather  than  the  present  30  days — after  service  of  notice  of  default. 

The  proposal  also  would  prohibit  court  challenges  to  Commission  compulsory 
process  prior  to  the  service  of  formal  notice  of  default;  and  would  limit  the  cir- 
cumstances under  which  stays  of  the  accumulation  of  civil  penalties  would  be 
permitted  pending  court  decisions  on  enforcement  of  the  Commission's  compulsory 
process. 

The  Commission  has  long  been  troubled  by  delay  in  enforcing  its  compulsory 
process.  We  want  to  eliminate  that  delay  as  much  as  possible  and  have  been 
steadily  improving  our  own  procedures  to  eliminate  the  part  of  the  delay  which  is 
within  the  control  of  the  Commission. 

Nevertheless,  we  are  frequently  faced  with  long  court  battles  to  obtain  enforce- 
ment. Parties  under  investigation  have  little  to  lose  by  resisting  subpoenas  be- 
cause all  that  happens  in  the  end  is  that  they  have  to  produce  documents  and 
answer  our  qHiestions.  No  sanctions  are  imposed  on  them.  Under  the  proposal,  the 
Commission  will  still  have  to  justify  the  use  of  compulsory  process  to  the  courts, 
but  respondents  will  have  a  disincentive  to  delay  because  the  Commission  can 
start  penalties  running  by  serving  a  notice  of  default.  The  respondent  will  have 
to  convince  the  court  that  there  is  real  merit  to  their  opposition  in  order  to  stay 
the  accumulation  of  penalties.  We  think  that  is  not  only  fair  but  will  help  to 
eliminate  frequent  and  aggravating  refusals  to  comply  with  compulsory  process. 

The  next  section  of  the  bill.  Title  IV,  deals  with  the  subject  of  parens  patriae. 
A  great  deal  has  been  said  on  this  subject  and  substantial  testimony  given.  Spokes- 
men from  the  Antitrust  Division  and  the  Commission's  staff  have  generally  sup- 
ported the  idea  that  the  states'  attorneys  general  should  be  permitted  to  recover 
antitrust  damages  in  behalf  of,  and  for  the  benefit  of,  citizens  of  the  States. 
I  also  support  the  principle  that  aggrieved  citizens  who  suffer  damage  as  a  result 
of  antitrust  violations  should  not  be  denied  relief  in  a  practical  sense  because  the 
individual  harm  suffered  by  each  citizen  is  too  small.  Thus  I  generally  support  the 
parens  patriae  concept.  Where  citizens  have  been  injured,  but  are  not  capable  of 
obtaining  adequate  relief  for  themselves — for  lack  of  adequate  financial  resources 
or  lack  of  legal  standing — the  states  should  be  able  to  act  in  their  behalf. 

A  number  of  questions,  however,  have  been  raised  concerning  the  specifics  of 
proposed  parens  patriae  legislation.  First  there  is  the  question  of  how  the  filing  of  a 
parens  patriae  .suit  affects  the  rights  of  injured  citizens  to  bring  individual  actions. 
In  the  present  bill,  a  state  attorney  general  filing  an  action  to  recover  damages 
sustained  by  the  residents  of  the  state  would  be  required  to  have  notice  of  the  suit 
pubUshed.  Any  person  affected  would  have  the  opportunity  to  exclude  his  par- 
ticular claim  from  the  parens  patriae  action  by  filing  a  notice  with  the  court  within 
30  days.  Failure  to  file  such  a  notice  would  bind  individual  recovery  to  the  final 
determination  of  the  state  attorney  general's  action.  There  is  a  question,  however, 
whether  such  notice  by  publication  would  be  fair  or  satisfy  the  requirements  of  due 
process — especially  with  regard  to  individuals  who  do  not  actually  see  or  read  the 
published  notice.  The  Committee  should  also  consider  whether  the  time  allowed 
for  filing  a  notice  of  exclusion  is  unreasonably  short — 90  days  would  appear  more 
desirable. 

A  second  question  concerns  the  possibility  of  duplicate  recovery  against  the 
same  defendant.  S.  1284  would  allow  a  state  attorney  general  to  sue  both  for 
damages  sustained  by  the  residents  of  the  state  and  damages  to  the  general 
economy  of  the  state  or  any  pohtical  subdivision  thereof.  The  bill  does  provide 
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that  such  "general  economj^"  damages  shall  not  be  duplicative  of  the  damages 
suffered  by  the  state's  citizens — but  the  question  can  be  raised  whether  the  two 
can  realistically  be  separated.  The  concept  of  "general  economy"  damages  under 
the  proposed  legislation  would  not  foreclose  individual  ac'lons  '>y  residents  of 
the  state. 

A  related  question  concerns  how  "general  economy"  damages  are  to  be  com- 
puted. Some  have  raised  the  question  of  whether  the  econometric  tools  exist  for 
valid  calculation  of  damages  to  the  "general  economy"  of  a  state  resulting  from 
a  particular  antitrust  violation.  A  hypothetical  case  may  suggest  some  of  the 
difficulties.  Suppose  that  several  firms  have  overcharged  tlie  citizens  of  a  state 
for  certain  goods  by  means  of  an  illegal  price  fix.  The  dire(  .  c-  ;  n  es  to  the  con- 
sumers could  be  recovered  either  by  a  private  suit  or  by  a  parens  patriae  action 
under  Section  4(C)  (a)  (1)  of  this  bill.  But  what  additional  damages  are  recoverable 
under  Section  4(C)(a)(2)  for  injury  to  the  general  economy?  To  answer  this 
question,  it  is  necessary  to  determine  how  overall  economic  activity  has  been 
affected  by  the  fact  that  the  overcharge  has  transferred  a  degree  of  buying  power 
from  the  consumers  to  the  selling  firms.  Can  that  effect  be  reasonably  quantified? 
Presumably,  the  overcharge  will  have  influenced  the  allocation  of  economic 
resources,  but  again,  is  that  effect  measurable?  I  suggest  that  the  Committee 
may  want  to  consider  the  question  of  whether  Section  4(C)  (a)  (2)  might  prove 
ineffective  because  general  economy  damages  might  not  be  susceptible  to  meaning- 
ful proof. 

A  final  question  relates  to  the  basis  for  proof  of  damages  listed  in  Section 
4(C)  (a)(1),  particularly  the  concept  of  "excess  profits."  Again  the  cuestion  is 
whether  econometric  tools  exist  to  make  reliable  calculations  of  the  "pro  rata 
allocation"  of  excess  profits  attributable  to  an  antitrust  violation  occurring 
within  a  particular  state,  especially  where  the  violation  affects  more  chan  one 
state. 

Title  V  of  the  proposed  bill  deals  with  pre-merger  notification.  It  would  require 
a  waiting  period  before  consummation  in  the  case  of  mergers  meeting  certain 
sales  and  asset  size  criteria. 

Before  discussing  some  of  the  specific  provisions  of  this  proposal,  I  would  like 
to  identify  what  we  consider  to  be  the  real  problem  in  merger  law  enforcement. 
As  matters  now  stand,  we  have  a  pre-merger  notification  program  of  out  own  which 
has  been  in  effect  since  1969.  Our  program  requires  notification  and  the  filing  of 
special  reports.  The  Commission  has  recognized  from  the  outset  of  its  own  pro- 
gram, however,  that  it  could  not  require  a  waiting  period  before  consummation 
of  the  merger  during  which  it  would  receive  and  evaluate  the  information  re- 
quested. Sometimes  it  takes  quite  a  long  time  to  get  that  information.  This  is 
the  real  problem.  We  may  get  too  little  information  too  late. 

Of  course,  we  now  have  authority  to  go  into  court  and  seeka  preliminary 
injunction,  and  we  can  use  this  authority  in  merger  cases.  We  have  already 
demonstrated  in  one  case  that,  if  we  can  get  information  to  support  our  position, 
we  can  go  to  court  and  obtain  an  order  that  ensures  that  there  will  be  a  divestible 
entity  if  we  ultimately  prevail.  The  court  can  even  enjoin  the  merger  entirely  in  an 
appropriate  case.  What  we  really  need  in  addition  to  this,  by  way  of  legislation,  is 
a  means  to  ensure  that  we  will  get  the  infomration  needed  to  accomplish  these 
actions  before  it  is  too  late.  The  60-day  waiting  period  will  permit  us,  under 
compulsory  process  if  necessary,  to  obtain  information  and  to  seek  appropriate 
relief. 

Beyond  this,  I  would  like  to  raise  some  questions  as  to  the  approach  that  the 
proposed  legislatiou  would  take. 

I  think  we  all  recognize  that  there  ..may  be  instances  in  which  mergers  are 
economically  desirable.  The  merger  law  quite  properly  puts  the  burden  on  the 
government  to  challenge  by  court  or  administrative  proceedings  those  mergers 
which  appear  to  threaten  comptition.  If  we  can  get  the  information  that  we  need 
to  make  the  determination  as  to  whether  a  particular  merger  should  be  opposed, 
we  think  the  burden  should  be  on  us  to  make  the  challenge.  Rather  than  mandating 
a  court,  upon  application  of  the  enforcement  agency,  to  enter  an  order  prohibiting 
consummation  of  a  merger  pending  final  judgment,  the  law  should  permit  a  court 
to  require  a  showing  by  the  government  of  probable  illegality.  .\lso,  the  court 
should  have  the  discretion  to  permit  mergers  to  take  place  upon  acieci  ate  showing 
that  the  acquiring  company  would  remain  a  sufficiently  distinct  entry  to  permit 
ready  divestiture  if  later  ordered. 

I  am  also  concerned  that  the  proposal  might  get  the  Commissi."  and  the 
Antitrust  Division  into  the  business  of  controlling  mergers  rather  than  maintaining 
what  I  think  is  their  proper  role  to  enforce  the  antitrust  laws.  If  we  had  t*^  conduct 
full  investigation  of  all  mergers  exceeding  the  $100  million  assets  d  salci  test  that 
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is  contained  in  the  bill,  the  fruits  of  our  efforts  might  not  be  worth  the  cost.  Our 
own  pre-merger  notification  program  sets  higher  limits  of  $250  million  of  assets 
or  sales  and  appears  to  be  satisfactory  for  purposes  of  getting  basic  information  on 
large  mergers.  I  question  whether  such  rigorous  treatment  of  smaller  mergers 
under  the  j^roposed  bill  is  really  necessary  or  wise. 

I  am  sin)ilarly  concerned  about  the  requirement  that  any  acquiring  company 
regardless  of  its  size  or  the  size  of  the  acquired  company,  must  file  a  notification 
report  30  days  prior  to  merger.  Although  the  bill  permits  the  Commission  to  recog- 
nize exemptions,  it  may  not  be  necessary  or  desirable  to  evaluate  all  such  reports. 
It  should  be  noted  that  the  Commission  currently  has  authority  to  require  any 
pre-merger  reports  it  deems  necessary,  regardless  of  company  size.  Also,  as  pres- 
ently drafted,  the  bill  appears  to  require  notification  of  mortgages  or  other  secured 
interests.  I  do  not  think  such  a  broad  reach  is  necessary  to  achieve  the  purposes  of 
the  pre-merger  notification. 

Finally,  I  am  concerned  about  the  last  provision  in  the  pre-merger  notification 
section  of  the  proposed  law.  That  provision  would,  in  anj-  Section  7  proceeding, 
permit  the  Commission  or  the  Antitrust  Division  to  apply  to  a  court  to  enter  an 
order  estal)lishing  the  purchase  price  of  acquired  stock  or  assets,  and  requiring 
that  the  property  be  maintained  as  a  separate  entity  and  that  the  proceeds  accru- 
ing to  the  acquired  property  be  placed  in  escrow  pending  the  outcome  of  a  pro- 
ceeding on  the  merits.  Upon  entry  of  a  final  order  finding  a  violation,  the  court 
would  be  required  to  order  divestiture  at  a  price  not  exceeding  the  purchase  price 
and  to  see  to  it  that  the  proceeds  in  the  escrow  account  be  divested  along  with 
the  acquired  property. 

I  seriously  question  whether  these  provisions  are  workable  and  suggest  that 
they  may  be  even  counter  productive.  They  limit  the  freedom  of  the  enforcement 
agencies  and  the  courts  to  design  flexible  relief  and  also  put  them  in  the  business 
of  doing  such  things  as  setting  prices  and  determining  accounting  methods  for 
measuring  profits.  The  substantial  questions  raised  by  this  approach  would  be 
unnecessary  if  the  enforcement  agencies  had  sufficient  information  at  the  pre- 
merger stage  to  be  able  to  ask  the  court  to  provide  the  right  kind  of  relief  for  the 
particular  circumstances. 

To  mandate  divestiture  in  all  instances,  and  particularly  to  predetermine  the 
price  at  which  divestiture  will  occur,  seems  too  rigid.  We  always  try  to  tailor  our 
relief  so  that  the  competitive  conditions  which  prevailed  before  the  merger  are 
restored.  But  this  may  not  be  simply  a  matter  of  requiring  divestitute  of  the  ac- 
quired property.  Our  experience  shows  that  some  cases  may  require  tailoring  the 
divestiture,  or  other  remedy,  to  the  economic  conditions  prevailing  at  the  time. 
I  can  jjoint  to  one  example  of  this  in  the  settlement  several  years  ago  of  the 
Georgia-Pacific  case  which  resulted  in  the  creation  of  an  entirely  new,  major  com- 
pany from  approximately  20  percent  of  the  assets  of  Georgia-Pacific. 

The  next  title  of  the  bill.  Title  VI,  would  provide  that  nolo  contendere  pleas  in 
criminal  antitrust  cases  be  given  'prima  facie  effect  in  subsequent  private  actions. 
Since  these  provisions  are  hmited  to  the  Antitrust  Division's  prosecution  of  crimi- 
nal cases,  as  to  which  we  do  not  have  expertise,  we  defer  to  the  Justice  Department 
as  to  the  need  for  these  changes. 

As  to  the  final  section  of  the  bill.  Title  VII,  we  endorse  the  extension  of  Clayton 
Act  jurisdiction  to  matters  "afi"ecting  commerce,"  as  well  as  those  "in  commerce." 
This  provision  is  consistent  with  recent  legislation  making  a  similar  change  as  to 
our  jurisdiction  under  Section  5  of  the  FTC  Act.  Also,  we  suggest  that  Section  7 
of  the  Clayton  Act,  which  currently  applies  only  to  mergers  between  "corpora- 
tions," be  amended  to  apply  to  anticompetitive  mergers  between  "persons,  part- 
nerships, and  coprorations."  This  would  bring  the  Clayton  Act  into  conformitv 
with  Section  5  of  the  FTC  Act  as  well. 

Finally,  Section  703,  "Foreign  Actions,"  might  encourage  courts  to  enter 
judgments  against  foreign  parties  who  are  unable  to  comply  with  discovery 
requests  in  antitrust  cases  by  reason  of  foreign  law.  This  could  be  subject  to 
substantial  abuse  by  competitors  of  foreign  entities.  Such  a  result  could  be  detri- 
mental to  competition.  Accordingly,  the  Commission  suggests  that  this  section 
be  deleted  or,  in  the  alternative,  the  section's  applicability  be  limited  to  actions 
brought  by  the  Government  in  order  to  eliminate  the  possibility  of  its  abuse  by 
private  litigants.  If  this  course  is  followed,  the  section  should  be  further  expanded 
to  include  administrative  proceedings  under  the  Federal  Trade  Commission  Act 
as  well  as  proceedings  before  the  federal  courts,  since  it  would  be  anomalous  for 
different  rules  to  prevail  as  between  cases  brought  by  the  Department  of  Justice 
and  by  the  Commission. 
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Mr.  Chairman,  I  want  to  thank  you  and  the  Members  of  the  Committee,  for 
the  opportunity  to  express  our  views  on  these  important  changes  in  the  antitrust 
law  and  to  ofifer  the  continued  assistance  of  the  Commission  and  its  staff  in  this 
important  work. 

Senator  Hart.  The  next  witness  is  a  colleague  who,  though  not  on 
this  committee,  has  evidenced  a  very  strong  interest  in  strengthening 
the  antitrust  laws  of  this  country.  He  has  assumed  burdens  that  go 
beyond  the  call  of  duty,  and  we  welcome  him. 

Senator  Haskell  of  Colorado. 

STATEMENT  OF  HON.  FLOYD  K.  HASKELL,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  COLORADO 

Senator  Haskell.  Thank  you  very  much,  Mr.  Chairman.  I  apolo- 
gize for  being  late.  My  calendar  said  10  o'clock. 

Mr.  Chairman,  I  have  a  statement  that  I'd  like  to  submit  for  the 
record,^  if  I  may,  and  I  would  like  to  just  comment  briefly. 

First  I  would  like  to  congratulate  you  and  Senator  Scott  for 
introducing  S.  1284. 

It's  basically  my  view,  based  upon  experience  in  private  law 
practice,  my  short  tenure  in  the  Senate,  and  hearings  that  I  have  held 
as  chairman  of  the  Ad  Hoc  Subcommittee  on  Integrated  Oil  Operations 
of  the  Interior  Committee,  that  basically,  unless  we  take  steps  to 
reintroduce  competition  in  the  major  industrial  sectors  of  this  country 
we  are  headed  for  Government  regulation  of  major  industries  which  I 
personally  would  consider  a  disaster. 

I  know  there  are  persons  far  more  expert  than  I  who  have  and  will 
testify  before  you  on  this  general  subject,  but  it  is  a  matter  of  uncon- 
tested fact  that  we  have  ever-increasing  concentration  in  the  major 
industrial  sector. 

It  is  also  a  matter  of  fact  that  I  believe  is  indisputable  that  the 
abilities  of  private  counsel  representing  companies  in  normal  litigation 
can  stretch  out  the  litigation  to  a  point  where  any  antitrust  measure 
ultimately  ordered  and  sustained  by  a  court  is  basically  too  little  and 
too  late. 

The  resources  available  as  a  matter  of  legal  expertise,  economic 
expertise  and  otherwise,  are  heavily  weighted  in  favor  of  the  company 
that  is  being  challenged. 

In  passing,  I  would  like  to  mention  what  I  think  is  probably  the 
best  example  that  I  have  seen  in  recent  years  of  the  administrative 
price  system  at  work.  As  you  will  recaP,  in  the  fall  of  last  year,  in  the 
face  of  falling  demand,  the  automobile  companies  raised  their  prices 
$400  to  $500. 

An  analysis  I  read  made  by  an  investment  banking  house  indicated 
that  the  new  price  increased  the  net  on  each  automobile  somewhere 
between  $150  and  $200.  To  me  that  represents  possibly  the  most  dra- 
matic example  of  the  free  enterprise  system  not  working,  because 
normally  in  the  face  of  falling  demand,  you  don't  increase  your  price 
and  increase  your  net  per  unit  of  operation. 

Having  said  that,  however,  I'd  like  to  turn  to  your  title  V  of  S.  1284 
which  is  the  premerger  notification  provision.  As  you  are  aware,  Mr. 
Chairman,  as  a  result  of  certain  case  studies  on  the  Subcommittee 
on  Integrated  Oil  Operations,  I  arrived  at  a  conclusion  similar  to 

1  See  p.  76. 
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yours,  that  we  must  have  something  that  says,  "Stop.  Let's  take  a 
look,"  before  a  merger  takes  place. 

This  is  necessary  for  many  reasons  and  these  are  set  forth  in  my 
prepared  statement.  Both  the  Antitrust  Division  of  the  Justice  De- 
partment and  the  FTC,  speaking  through  its  Chief  of  the  Bureau  of 
Competition  admitted  that,  assuming  the  private  companies  do  not 
cooperate,  you  cannot  prevent  a  merger. 

And  of  course,  once  you  have  a  merger,  then  divestiture  is  a  theo- 
retical possibility,  but  it  is  not  more  than  theoretical,  because  new 
contracts  are  entered  into,  new  arrangements  made,  new  financing  is 
made,  shifts  in  functions  of  units  take  place  and  divestiture  becomes 
just  an  empty  thought.  It  is  recognized  as  such  by  most  courts  because 
there  are  very  few  cases  where  the  Justice  Department  has  been 
successful  in  securing  an  order  of  divestiture. 

For  these  reasons  I  would  like  to  heartily  support  title  V  of  the  bill 
that  I  intend  to  introduce  which  is  very  similar  to  yours.  Let  me  dis- 
cuss briefly  the  two  case  histories  that  came  before  the  Subcommittee 
on  Integrated  Oil  Operations. 

One  was  a  merger  which  took  place  between  Burmah  Oil  Co.,  a 
British  based  company,  and  Signal  Oil  and  Gas  which  was  based  in 
California.  Apparently  on  Christmas  Eve,  according  to  the  testimony, 
counsel  for  Burmah  called  the  Justice  Department  and  said  the}' 
were  going  to  merge. 

The  Justice  Department  said  please  wait  and  let's  look  into  it. 
The  counsel  for  Burmah  and  Signal  said,  "Sorry,  gentlemen,  but  I'm 
not  going  to  do  so,"  and  the  merger  was  consummated  on  January 
28  or  a  little  over  30  days  later. 

I  think  this  shows  the  lack  of  enforcement  tools  of  the  Justice 
Department. 

The  other  case  history  was  a  situation  where  Standard  of  Indiana 
announced  that  it  was  going  to  take  over  Occidental  Petroleum 
in  a  tender  operation.  In  that  particular  instance  Occidental  Petroleum 
was  not  really  all  that  interested  in  being  taken  over  and  for  that 
reason  fed  to  the  FTC  information  and  Standard  of  Indiana  felt  it 
had  to  cooperate. 

Now,  Standard  of  Indiana  ultimatel}^  backed  off.  Information  which 
Vidll  be  shortly  produced  as  a  report  of  the  subcommittee  will  indicate 
that  they  backed  off  basically  because  they  knew  that  they  were  going 
to  have  a  long,  hard  road  of  litigation  ahead.  Occidental  would  not 
go  along  with  the  proposition,  and  therefore,  they  would  not  be  able 
to  get  the  eggs  together  in  one  basket,  scramble  them,  and  then  wait 
for  later  on. 

And  in  that  particular  instance,  the  Chief  of  the  Bureau  of  Compe- 
tition of  the  FTC,  in  response  to  a  letter  from  me,  indicated  that  if 
the  parties  to  an  action,  did  not  cooperate  they  would  not  be  able  to 
effectively  stay  the  merger  while  they  investigated. 

If  we  are  going  to  prevent  ever-increasing  anticompetitive  mergers 
in  this  country,  we  have  got  to  have  a  procedure  whereby  the  Gov- 
ernment, either  through  the  Antitrust  Division,  as  you  do  it,  or  through 
the  FTC  as  I  would  prefer  to  do  it,  has  an  opportunity  to  review  the 
situation.  A  hearing  can  take  place,  if  necessary,  and  a  stay  order  be 
issued  if  that  is  the  will  of  the  Commission  or  the  Antitrust  Division 
and  subsequently  litigation  can  take  place. 
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Mr.  Chairman,  that  reahy  completes  all  I  had  today  on  the  subject. 
I  would  appreciate  if  my  statement  could  be  received  and  I'd  be  glad 
to  try  and  answer  any  questions. 

Senator  Hart.  Thank  j^ou,  the  statement  will  be  printed  in  the 
record.^  I  have  had  a  chance  to  read  it.  It  is  an  excellent  statement. 

The  bill  which  you  intended  to  introduce  and  which  you  attached 
to  that  statement  provides  a  waiting  period  of  180  days,  and  the  bill 
that  Senator  Scott  and  I  have  introduced  has  a  waiting  period  of 
60  days. 

I  know  that  there  isn't  any  crystal  ball  that  gives  us  a  guarantee  of 
the  most  appropriate  period.  1  react  this  way  to  your  180  days, 
although  conceding  that  60  days  may  be  too  short. 

We  want  to  avoid  needlessly  tying  up  an  enterprise  which  will  not 
find  itself  in  antitrust  trouble,  and  yet  we  do  want  to  come  up  with 
a  period  sufficient  to  permit  reaction  if  the  Department  or  the  Com- 
mission finds  that  the  facts  warrant  it. 

Do  you  have  any  strong  feeling  about  60  days  or  180  days? 

Senator  Haskell.  No,  Mr.  Chairman,  it  is  a  question  of  judgment 
and  balancing.  It  is  balancing  the  desire  not  to  prevent  the  business 
transactions  which  are  legitimate  from  taking  place  allowing  a  suffi- 
cient length  of  time  for  the  regulatory  agency  or  the  Antitrust  Division, 
to  really  take  a  look  at  it. 

And  it  is  a  matter  of  availability  of  personnel  within  those  agencies 
and  whether  you  have  the  cooperation  of  the  companies. 

Now,  I  must  say  I  have  picked  180  days  out  of  the  air,  balancing 
those  two  things.  I  presume  that  you  picked  60  days  out  of  the  air, 
balancing  those  two  things,  and  I  do  not  know  what  the  right  time 
period  is. 

Senator  Hart.  For  clarification  of  the  record,  effective  antitrust 
enforcement  would  require  that  the  opportunity  presently  in  section 
7 — allowing  the  Government  to  challenge  mergers  even  well  after 
they  have  taken  place  and  to  seek  divestiture — be  retained. 

Am  I  correct  in  reading  your  proposed  billas  not  preventing  Govern- 
ment or  private  citizens  from  challenging  a  merger  under  section  7, 
even  though  the  action  was  filed  later  than  the  180-day  waiting  period? 

Senator  Haskell.  You  are  correct,  Mr.  Chairman.  The  only  thing 
that  my  bill  would  ban  would  be  this  fact  situation:  Assuming  ac- 
curate facts  were  submitted,  and  assuming  there  were  no  omissions 
of  material  facts,  then  criminal  prosecution  against  the  officers  of  the 
corporation  would  be  banned. 

In  other  words,  if  they  had  made  a  full  and  complete  disclosure 
and  they  had  gotten  a  favorable  r^^ile  from  the  FTC,  I  felt  they  should 
be  shielded  from  criminal  prosecution. 

This  would  not,  however,  prevent  a  private  action.  It  would  not, 
however,  prevent  a  subsequent  Government  action  on  a  civil  basis 
seeking  divestiture,  or  any  other  remedy. 

Senator  Hart.  That  is  the  only  immunization  that  is  contained? 

Senator  Haskell.  That  is  the  only  immunization  that  my  bill  in- 
tends. Now,  if  the  drafting  is  incorrect,  I  would  be  delighted  to  change 
it,  but  that  is  the  basic  intent. 

Senator  Hart.  Senator,  thank  you  very  much. 

Senator  Haskell.  Thank  you  very  much,  Mr.  Chairman. 
[The  prepared  statement  of  Senator  Haskell   follows.  Testimony 
resumes  on  p.  78.] 

1  See  p.  76. 
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Prepared  Statement  of  Floyd  K.  Haskell,  a  U.S.  Senator  From  the  State 

OF  Colorado 

Mr.  Chairman  and  Members  of  the  Sul^committcc,  I  appreciate  the  opportunity 
to  appear  Ijefore  your  Subcommittee  while  testimony  is  being  taken  on  S.  1284, 
introduced  by  the  distinguished  Subcommittee  Chairman  (Mr.  Hart)  and  co- 
sponsored  by  the  Minority  Leader  (Mr.  Scott). 

Let  me  state  at  the  outset  that  I  am  a  supporter  of  the  legislation.  I  am  im- 
pressed with  its  thoughtfulness  and  am  looking  forward  to  this  Subcommittee's 
action  on  the  measure. 

I  would  like  to  take  this  opportunity  to  discuss  the  philosophy  of  and  need  for 
"Title  V — Premerger  Notification"  in  some  detail.  I  have  been  preparing  legisla- 
tion which  I  hope  to  introduce  shortly  which  is  very  similar  to  Title  V.  My  bill, 
a  copy  of  which  is  attached  ti)  my  testimony,  differs  from  the  substance  of  the 
provisions  of  S.  1284  in  only  two  respects.  I  would  give  the  Federal  Trade  Com- 
mission the  sole  authority  to  conduct  the  pre-merger  study.  I  would  also  allo\\' 
180  days  for  such  a  study  instead  of  the  60  days  provided  in  S.  1284. 

The  pre-merger  review,  whether  conducted  by  the  Justice  Department  or  the 
FTC,  would  give  us  an  opportunity  to  examine  whether  the  planned  agglomera- 
tion of  the  would-be  mergers  is  in  the  best  interest  of  this  nation  or  whether 
the  merger  would  be  anti-competitive  and  would  be  likely  to  violate  sections  of 
our  current  antitrust  statutes. 

It  is  imperative  that  such  an  antitrust  review  be  conducted  before  the  merger 
or  acc}uisition  takes  place.  If  we  wait  until  the  merger  has  occurred  and  the  assets 
are  combined  it  is  much  more  difficult  to  unscramble  the  merged  assets.  Divestiture 
investigations  and  orders  typically  drag  on  for  years  and  the  damage  is  done  long 
before  the  corporate  assets  are  taken  apart  again. 

S.  1284  and  my  draft  legislation  set  up  a  simple  procedure  which  provides  for 
a  review  of  the  planned  merger  or  acquisition.  Those  planning  to  merge  or  to 
acquire  assets  of  other  corporations  are  required  to  give  notice  of  their  intentions. 
The  Government  then  has  an  opportunity  to  issue  a  written  ruling  that  the 
combination  or  merger  does  not  appear  to  violate  any  of  the  antitrust  laws  and 
a  written  opinion  with  respect  to  the  competitive  impact  of  the  merger  or  combina- 
tion. 

The  present  merger  review  process  simply  does  not  work.  The  FTC  and  the 
Justice  Department  may  not  receive  any  notice  of  an  impending  merger  or  acquisi- 
tion. As  members  of  this  Subcommittee  know,  the  Special  Subcommittee  on 
Integrated  Oil  Operations  of  the  Senate  Interior  Committee  which  I  chair, 
recently  concluded  an  investigation  of  a  merger  whereby  an  inde])endent  producer 
of  oil  and  gas  was  acquired  by  a  major  foreign  integrated  oil  company.  The 
acquiring  company,  Burmah  Oil  Co.,  Ltd.  informed  the  Justice  Department  on 
Christmas  Eve,  1973,  of  its  intention  to  acquire  The  Signal  Company's  oil  and 
gas  operations.  In  spite  of  repeated  Justice  Department  requests  that  the  acquisi- 
tion be  delayed  so  there  w^ould  be  sufficient  time  to  review  the  merger  jiroposal 
and  to  take  affirmative  action  to  block  the  merger,  the  companies  went  right 
ahead.  The  merger  was  consummated  January  28. 

Under  present  law  the  Government  does,  of  course,  have  the  power  to  go  to 
court  to  seek  a  temporarj^  restraining  order  to  halt  a  proposed  merger.  However, 
the  Federal  Rules  of  Civil  Procedure  then  require  the  Government  to  make  a 
showing  of  reasonable  probabilitj'  of  ultimately  succeeding  in  the  case  within  10 
days. 

Thus,  according  to  the  Justice  Department's  own  account,  they  were  apparently 
snared  in  a  classic  "Catch  22"  situation:  they  needed  more  factual  information; 
they  had  no  oi:)])ortunity  to  obtain  the  necessary  information  to  make  the  necessary 
showing  in  Federal  court  that  they  were  likely  to  prevail  on  the  merits;  Burmah 
and  Signal  refused  their  requests  for  time.  The  details  of  the  merger  are  set 
forth  in  a  Subcommittee  pul^lication  issued  last  fall. 

An  equally  eloquent  example  of  the  need  to  imjirove  our  merger  review  pro- 
cedures came  before  my  Subcommittee  again  in  l)ecember,  1974.  vStandard  Oil 
Company  of  Indiana  was  actively  pursuing  the  acquisition  of  Occidental  Petroleum 
Corporation.  Once  again  the  Government's  ability  to  investigate  the  merger  was 
dependent  upon  the  willingness  of  the  companies  to  cooperate. 

Both  Standard  of  Indiana  and  Occidental  seemed  wiUing  to  cooperate  with 
the  FTC  investigation  and  to  provide  necessary  information.  The  investigation 
eventually  became  moot,  however,  when  Standard  of  Indiana  abandoned  its 
acquisition  plans. 
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Following  the  Subcommittee  hearing  on  the  merger,  I  wrote  a  letter  dated 
December  27,  1974  to  the  FTC  Bureau  of  Competition  posing  this  hypothetical 
situation : 

"Assume  that  a  very  complex  merger  is  proposed  and  that  the  legality  of 
the  merger  cannot  be  evaluated  without  a  substantial  amount  of  data  which  is 
not  available  from  public  sources.  Also,  assume  that  both  firms  are  eager  for  the 
merger  and  are  unwilling  to  provide  any  voluntary  assistance  to  the  FTC's 
investigation.  If  these  firms  move  quickly  to  consummate  the  merger,  what  are 
the  chances  of  the  FTC  being  able  to  stop  it?  Can  the  Commission's  compulsory 
process  powers  be  used  quickly  enough  to  get  the  required  information  for  an 
injunction  if  the  firms  are  determined  to  resist?" 

Mr.  James  T.  Halverson,  Director  of  the  Bureau  of  Competition,  rephed  on 
January  14,  1975: 

"Under  the  fact  situation  you  have  posed,  it  is  doubtful  that  either  the  FTC  or, 
for  that  matter,  the  Department  of  Justice  would  be  able  to  obtain  quickly  from 
the  companies  information  needed  to  evaluate  the  merger  or  to  take  action  to 
stop  its  consummation  unless  the  agency  already  had  in  its  possession  enough 
information  to  prosecute  the  case." 

Mr.  Halverson  continued: 

".  .  .  under  circumstances  such  as  those  which  occurred  in  the  Burmah  matter, 
and  which  are  similar  in  many  respects  to  the  hypothetical  fact  situation  you 
have  presented  to  me,  there  is  still  no  guarantee  of  timely  enforcement  action  if 
cooperation  of  the  parties  under  process  is  not  forthcoming." 

I  do  not  believe  that  we  can  afford  to  allow  the  oversight  of  mergers  rest  upon 
the  cooperation  of  those  planning  to  merge.  It  is  not  sound  pubhc  policy  to  do  so 
and  stronger  enforcement  powers  are  needed. 

Mr.  Chairman,  I  could  go  on  at  great  length  about  the  need  to  jn'otect  compe- 
tition in  this  Nation.  However,  the  members  of  this  Subcommittee  are  well  aware 
of  the  disturbing  trend  toward  concentration  in  many  of  our  most  basic  industries 
and  I  need  not  reiterate  the  dismal  statistics  here.  Let  it  suffice  to  say  that  I  feel 
the  provisions  of  Title  V  are  extremely  important  and  will  give  the  Justice  De- 
partment and  the  Federal  Trade  Commission  the  resources  necessarj^  to  help 
stem  that  trend. 

I  am  tempted  to  comment  at  some  length  about  the  other  titles  of  S.  1284 
but  I  shall  resist  the  urge.  The  Subcommittee  has  scheduled  a  number  of  very 
expert  witnesses  to  testify  and  I  join  with  you  in  looking  forward  to  learning 
their  views. 

Thank  you. 

[S.  — ,  94th  Cong.,  1st  sess.] 

A  BILL  To  require  the  opinion  of  the  Federal  Trade  Commission  with  respect  to  tlie  legality 

and  competitive  effect  of  certain  mergers 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "'Premerger 
Notification  Requirements  Act". 

Sec.  2.  (a)  A  business  enterprise  engaged  in  or  affecting  interstate  commerce 
may  not  combine  or  merge  through  acquieition  or  otherwise,  with  any  other  person 
if  the  total  assets  of  the  combination  or  merger  exceed  $100,000,000  or  if  the  asset 
to  be  aciiuired  is  in  excess  of  $10,000,000,  unless  the  Federal  Trade  Conunission — 

(1)  has  Lssued  to  such  business  enterprise  a  written  ruling  that  the  combi- 
nation or  merger  does  not  appear  to  violate  any  of  the  antitrust  laws  and  a 
written  opinion  with  respect  to  the  competitive  impact  of  the  merger  or 
combination  ;  or 

(2)  upon  notice  of  intent  to  combine  or  merge,  filed,  in  accordance  with 
the  requirements  of  subsection  (b)  of  this  section,  not  later  tlian  ISO  days 
prior  to  the  combination  or  merger,  has  failed  to  issue  the  ruling  and  opinion 
reiiuired  to  be  is.sued  under  paragraph  (1)  of  this  section  and  has  failed  to 
institute  a  civil  proceeding  to  prevent  such  combination  or  merger. 

(b)  Tlie  notification  required  by  subsection  (a)  of  this  section  sliall  be  in  such 
form  and  contain  such  information  and  material  as  the  Commission  shall  by 
regulation  prescribe. 


78 

Sec.  3.  The  Federal  Trade  Commission  sliall  not  issue  any  ruling  or  opinion 
required  under  paragraph  (1)  of  section  (2)  of  this  Act  unless  a  statement  of 
intent  to  combine  or  merge  has  been  filed  with  the  Commission  by  the  business 
enterprise  proposing  to  combine  or  merge  at  least  180  days  prior  to  the  combina- 
tion or  merger. 

Sec.  4.  (a)  Any  ruling  issued  vuider  the  provisions  of  this  Act  shall  not  affect 
the  authority  of  the  Attorney  General  or  the  Federal  Trade  Commission  to  litigate 
on  behalf  of  the  United  States  any  anticompetitive  or  otherwise  unlawful  practice 
or  combination. 

(b)  A  business  enterprise  that  meets  the  requirements  of  this  Act  in  connection 
with  any  merger  subject  to  the  provisions  of  this  Act  shall  not  be  .subject  to 
criminal  liability  which  would  otherwise  arise  as  a  result  of  such  merger  if  all 
relevant  matters  relating  to  such  merger  were  disclosed  to  the  Federal  Ti-ade 
Commission  during  the  course  of  the  proceedings  required  under  the  provisions 
of  this  Act. 

Sec.  5.  As  used  in  this  Act  the  term  "antitrust  law"  includes — 

(1)  each  provision  of  law  defined  as  one  of  the  antitrust  laws  by  the  first 
.section  of  the  Act  entitled  "An  Act  to  supplement  existing  laws  against  un- 
lawful restraints  and  monopolies,  and  for  other  purposes",  approved  Octo- 
ber 15,  19   '     15  U.S.C.  12),  as  amended,  commonly  known  as  the  Clayton  Act ; 

(2)  the  ;■  -deral  Trade  Commission  Act,  as  amended  (IH  U.S.C.  41  et  seq. )  ; 

(3)  seca(>;i  3  of  the  Act  entitled  "An  Act  to  amend  section  2  of  the  Act 
entitled  'An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes',  approved  October  15.  1014,  iis  amended 
(U.S.C,  title  15.  sec.  13),  and  for  other  purposes",  approved  June  19,  1936 
(15  U.S.C.  13a),  commonly  known  as  the  Robinson-Patman  Act:  and 

(4)  an;."  statute  hereafter  enacted  by  the  Congress  which  i)rohibits,  or 
makes  avL,ilable  to  the  United  States  in  any  court  or  antitrust  agency  of 
the  United  States  any  civil  remedy  with  respect  to.  (A)  any  restaint  upon 
or  monopolization  of  interstate  or  foreign  trade  or  commerce,  or  (B)  any 
unfair  trade  practice  in  or  affecting  such  commerce. 

Senator  Hart.  The  committee  welcomes  the  Assistant  Attorney 
General,  Anlitru:-t  Division,  the  Honorable  Thomas  E.  Kauper. 

I  should  iadica  e  that  I  spent  last  weekend,  all  of  it,  in  Ann  Arbor, 
but  not  in  preparation  of  this  hearing. 

STATEMENT    OF    THOMAS    E.    KAUPEE,    ASSISTANT    ATTORNEY 
GENERAL,  A      ITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Kauper.  I  g  iess  I  should  indicate  I  spent  it  here,  Mr.  Chairman, 
in  large  part  in  preparation  for  this  hearing.  [Laughter.] 

Let  me  first  indicate  for  the  record  that  I  am  accompanied  today 
by  m}^  Special  Assistant,  Joe  Sims,  and  our  Deput}^  Director  of  Oper- 
ations, William  Swope. 

Let  me  also  apologize,  although  I  see  Mr.  Chumbris  has  left,  for  our 
failure  to  comply  with  the  48-hour  rule.  I  think,  as  you  recognized,  Mr. 
Chairman,  this  is  very  complicated  legislation. 

We  have  what  can  onl}'  be  characterized  as  an  extremel}'  lengthy 
statement  which  took  a  good  deal  of  work,  and  I  hope  that  it  will  be 
understood  we  are  prepared  to  come  back  for  questioning  at  any  time 
that  anyone  desires. 

Senator  Hart.  Let  me,  as  this  point,  acknowledge  that  I  have  not 
had  opportunity  to  read  this  statement,  but  the  stafl:'  director,  and 
I  am  sure  he  reflects  the  feeling  of  those  upon  the  committee  stafl' 
who  have  had  the  opportunity,  whispered  to  me  as  you  came  up, 
the  statement  which  the  Department  has  filed  is  incredibly  construc- 
tive. It  is  a  superb  statement. 

I  think  that  is  ihe  first  time  I  have  had  anybody  nudge  me  to  say 
that  about  anybody's  statement.  [Laughter.] 
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Mr.  Kauper.  Well,  thank  3^011,  Mr.  Chairman,  and  let  me,  if  I 
might,  just  pubhcly  thank  these  two  individuals,  who  did  a  good  part 
of  the  work  on  this  statement. 

I  think,  Mr.  Chairman,  if  I  were  to  read  this  statement,  we  would 
be  here  for  quite  some  period  of  time,  and  I  think  what  I  would 
prefer  to  do  is  simpl}^  offer  the  statement  for  insertion  in  the  record 
and  for  study  by  the  committee. 

I  would  like  to  ver}^  briefly,  if  I  might,  simply  summarize  a  few 
of  the  high  points  in  the  testimony,  so  that  it  is  understood  what  our 
basic  position  on  some  of  these  provisions  are. 

Senator  Hart.  The  statement  will  be  printed  in  full.^ 

Mr.  Kauper.  S.  1284  covers  a  wide  varietj^  of  antitrust  areas,  and 
because  of  that,  necessarily  raises  a  number  of  issues  for  discussion. 

Title  II,  which  we  generality  support,  would  amend  the  Antitrust 
Civil  Process  Act  to  give  the  Department  of  Justice  truly  effective 
precomplaint  civil  investigatory  powers. 

Title  III,  on  which  we  will  defer  to  the  FTC,  would  amend  the 
Federal  Trade  Commission  Act  to  provide  increased  penalties  for 
not  obeying  FTC  orders  or  subpenas. 

Title  IV,  which  we  also  generally  support,  would  provide  increased 
parens  patriae  authority  to  State  attorneys  general  on  behalf  of  the 
citizens  of  their  States. 

Title  V  provides  premerger  notification  procedures,  and  an  auto- 
matic injunction  against  the  consummation  of  mergers  or  acquisitions 
if  challenged  b}^  Federal  enforcement  agencies.  With  certain  amend- 
ments, we  support  the  bulk  of  title  V. 

Title  VI  would  grant  prima  facie  effect  in  private  damage  actions 
to  pleas  of  nolo  contendere  in  criminal  antitrust  actions.  Because  of  its 
adverse  effect  our  enforcement  program  outweighs,  in  our  judg- 
ment, any  public  benefits,  the  Department  opposes  this  title  of  S.  1284. 

Title  Vll  contains  a  number  of  miscellaneous  provisions,  including 
one  which  would  clarif}^  the  scope  of  the  Clayton  Act  which  we  support 
with  slight  modification. 

Let  me,  if  I  might,  Mr.  Chairnum,  just  highlight  a  few  particular 
issues  which  it  seems  to  me  are  perhaps  the  major  problem  areas. 

So  far  as  title  II  is  concerned,  the  amendments  to  amend  the  Civil 
Process  Act,  we  have,  as  you  know,  submitted  an  administration  bill, 
which  is  subject  to  hearings  in  the  House  tomorrow,  and  which,  as  I 
understand  it,  has  now  been  introduced  in  the  Senate  as  well. 

We  have,  in  preparing  our  testimony  for  this  particular  committee 
on  S.  1284,  reviewed  the  administration  bill,  in  light  both  of  provisions 
in  S.  1284  and  in  light  of  some- comments  we  have  received  from 
members  of  the  antitrust  bar  and  other  interested  parties. 

As  a  result,  we  believe  that  there  are  some  amendments  which  are 
probably  desirable  in  the  administration  bill.  Some  of  those  are 
items  covered  in  S.  1284. 

We  have  attached  an  appendix  to  our  testimony,  which  goes  through 
what  we  believe  to  be  the  most  appropriate  changes,  and  I  don't 
want  to  spend  time  this  morning  detailing  those;  the  staff  has  them, 
and  we  will  probabl}^  have  further  discussions  with  the  staff  as  this 
proceeds  along. 


1  See  p.  90. 
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So  let  me,  if  I  might,  leave  that,  other  than  with  the  generalized 
statement  that  we  continue  to  believe,  as  we  have  now  for  some  time, 
that  enactment  of  legislation  along  the  lines  of  title  II  is  extremely 
important  to  our  enforcement  program,  and  we  view  it  probably  as 
our  top  legislative  priority  item,  with  perhaps  the  single  exception  of 
repeal  of  the  fair  trade  exception  to  the  Sherman  Act. 

Title  III,  as  I  have  indicated,  we  will  defer  to  the  Commission 
on,  and  that  brings  me  to  title  IV. 

Title  IV  is  the  parens  patriae  provision,  which  differs  in  some  respects 
from  the  bill  upon  which  I  testified  in  the  House  last  year. 

In  general,  we  support  the  basic  conception  of  authorization  to 
State  attorneys  general  to  represent,  on  a  parens  patriae  basis,  the 
claims  of  their  citizens  under  the  antitrust  laws. 

I  think  we  are  faced  with  a  series  of  alternatives,  but  as  a  practical 
matter,  so  far  as  claims  of  individual  consumers  arc  concerned,  the 
alternatives  are  probably  either  rule  23  actions,  or  no  actions  at  all. 

And  thus,  we  believe  that  insofar  as  the  bill  would  authorize  the 
State  attorne3^s  general  to  file  on  behalf  of  individual  consumers,  it 
is  desirable,  both  in  terms  of  recognizing  their  interests,  and  for  the 
additional  deterrent  effect  which  it  would  bring  about. 

We  continue,  however,  to  be  very  skeptical  about  the  provision 
permitting  recovery  of  damages  to  the  general  economy.  I  perceive 
that  provision  as  making  a  very  fundamental  change  in  the  nature  of 
damage  actions  under  the  Clayton  Act.  As  a  practical  uuitter,  it 
creates  a  damage  recovery  which  is  unrelated,  on  its  face  at  least,  to 
the  amount  of  profit  or  gain  which  the  corporation  itself  may  have 
obtained  from  the  violation. 

That,  it  seems  to  me,  is  essentially  converting  section  4  to  a  much 
more  generalized  kind  of  court  action.  I  have  a  concern  about  the 
amount  of  damages  which  might  be  awarded  under  that  sort  of  a 
provision,  and  hence,  at  the  jH'esent  time  at  least,  we  are  opposed  to 
that  particular  provision  of  title  IV. 

There  are  still  additional  i)roblems  witli  title  IV  whicli  we  have 
raised  in  our  testimony,  including  a  rather  difficult  set  of  i)roblems 
that  governs  the  relationshij)  between  title  IV  actions  and  other  actions 
which  might  be  brought  by  individuals  within  the  State,  either 
individually  or  under  rule  23. 

The  present  bill,  S.  1284,  tries  to  deal  with  that  through  an  o|)t-()ut 
IH'ocedure  which  ma}^,  in  some  resj)ects,  be  adequate,  and  I  am  not 
addressing  that  issue  so  much. 

But  I  think  that  the  i)roblem  is  further  comi)licated  by  the  inclusion, 
as  I  understand  S.  1284,  of  corporate  claims  w'thin  the  area  of  repre- 
sentation by  the  State  attorney  general. 

That  would  mean,  as  I  understand  it,  that  a  State  attorney  general 
would  be  representing  all  of  those  claims  simultaneously. 

It  would  ])ose  problems  as  to  how  one  breaks  down  tlu)se  chiims  for 
final  presentation  between,  let  us  sui)i)ose,  the  wlu)lesaler  wlu)  is 
overcharged;  the  retailer  who  is  overcharged;  and  ultimately,  the 
consumer. 

I  suppose  what  it  does,  is  bring  all  the  ])assing-on  questions  into  one 
category  which  is  to  be  resolved  within  the  total  recovery. 

I  think  it  does,  however,  also  pose  some  ])roblems  under  the  opt-out 
procedure,  because  in  the  case  of  many  cor|)orations,  it*»would  not  be 
totalh    clear  whether,  one,  they  in  fact  resitle  in  the  State  and  are 
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thus  in  the  action;  two,  it  may  not  be  at  ah  clear  what  part  of  their 
claim  may  be  governed  by  a  State  boundary  and  the  allocation 
problems  pose  some  rather  difficult  issues. 

I  think  the  greatest  need  for  this  legislation  is  in  the  area  of  consumer 
claims.  And  hence,  I  have  serious  question  as  to  whether  corporate 
claims  really  ought  to  be  included  at  all. 

I  think  it  will  both  complicate  the  procedure  and  perhaps  carry 
things  a  bit  further  than  we  really  need  at  the  present  time. 

Now,  those  are  the  major  items  which  are  covered.  There  are  some 
other  matters  raised  in  the  statement,  but,  with  one  further  exception, 
those  are  the  only  issues  I  will  discuss  at  this  point. 

The  exception  is  section  4D,  which  is  the  provision  authorizing 
suit  by  the  Attorney  General  of  the  United  States  on  behalf  of  State 
citizens,  where  the  State  attorney  general  has  not  filed  suit. 

This  carries  the  concept  of  representation  of  those  claims  still  one 
step  further  up  the  governmental  ladder,  and  I  am  not  altogether 
sure  that  it  is  appropriate  for  the  Attorney  General  of  the  United 
States  to  be  representing  consumers  in  those  circumstances. 

But  quite  apart  from  that,  I  think  it  also  serves  as  a  disincentive 
to  the  State  attorneys  general,  whom,  presumably,  we  are  trying  to 
encourage  to  undertake  this  sort  of  activity. 

Now,  it  is  true  that  S.  1284,  unlike  the  bill  on  which  I  testified  in 
the  House,  does  not  appear  to  require  the  Attorne}'  General  of  the 
United  States  to  file  suit,  and  in  that  sense  it  is  less  objectionable. 

But  we  continue  to  believe  that  the  provisions  authorizing  suit 
by  the  U.S.  Attorney  General  are  unnecessary  and  unwise. 

Now,  with  that,  let  me  go  on  to  title  V.  Title  V  is  a  premerger  notifi- 
cation procedure,  which,  as  a  general  concept,  we  support. 

You  have  already  had  some  discussion  of  that  provision  this  morn- 
ing. I  think  that  from  our  point  of  view,  the  important  items  in  this 
title  are  not  simply  a  question  of  whether  we  receive  notice  of  major 
mergers. 

We  do  receive  notice  of  a  number  of  major  mergers  at  some  point, 
either  through  voluntary  notification  by  counsel,  in  many  cases,  or 
simply  b}^  reading  the  Wall  Street  Journal,  or  in  other  wa^^s. 

The  more  significant  provision  is  the  waiting  period.  That  is,  it  is  the 
cornbination  of  notification  and  the  waiting  period  which,  it  seems  to 
us,  is  the  more  critical  factor.  So  we  believe  this  is  a  desirable  provision. 

We  are  concerned,  however,  with  one  feature  of  the  bill,  which  could 
havethe  effect  of  allowing  the  Department  or  the  Commission  virtuall}' 
unbridled  discretion  to  delay  an  acquisition. 

That  is  the  provision  which  calls  for  the  extension  of  the  60-day 
waiting  period,  if  a  demand  for  additional  information  has  been  made 
during  the  60-day  period,  and  we  are  waiting  a  response  to  that 
demand. 

This  is  a  rather  cumbersome  process,  and  there  is  really  not  much 
by  way  of  standards  as  to  when  that  demand  should  be  deemed 
satisfied. 

Now,  it  is  true,  the  bill  provides  that  the  party,  if  he  feels  that  by  the 
certification  by  the  Assistant  Attorney  General  that  he  has  complied 
with  these  demands  is  unreasonably  delayed,  can  go  to  court  to  get  a 
judgment  that  in  fact  he  has  complied. 

But  I  think,  Mr.  Chairman,  that  can  be  a  very  long  process,  since, 
among  other  things,  he  presumably  would  have  to  wait  some  time  to 
determine  that  consent  has  been  unreasonably  withheld. 
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Thus,  while  we  recognize  that  the  60-day  provision  in  and  of  itself 
may  be  a  short  time  period  for  some  mergers,  and  that  it  may,  there- 
fore, be  desirable  to  permit  an  extension  to  further  evaluate  additional 
information  which  has  been  sought,  we  believe  that  an  upper  ceiling 
of  some  sort  ought  to  be  imposed  on  that  time  period. 

Otherwise,  while  it  is  true  the  party  can  challenge  the  request  in 
court,  I  think,  as  a  practical  matter,  that  is  putting  a  rather  heavy 
burden  upon  him. 

If  he  wants  to  accelerate  the  merger,  then  he  has  to,  in  essence, 
forego  assertion  of  any  legal  rights  he  might  have  with  respect  to 
that  demand,  and  I  find  that  rather  troublesome. 

In  general,  however,  Mr.  Chairman,  we  do  support  the  concept, 
and  it  is  in  part  based  on  our  rather  strong  feeling,  I  must  say,  that 
divestiture  is  not  an  adequate  remedy  in  a  good  many  merger  cases. 

If  we  all  believed  that  it  was,  then,  presumably,  we  could  be  talking 
about  some  kind  of  postmerger  notification  procedure  or  something 
of  that  sort. 

But  as  I  think  I  have  indicated  in  my  statement,  certainl}^  it  is 
m}^  view,  and  I  think  the  view  of  the  Department  as  a  whole,  as 
well  as  a  good  many  others,  that  divestiture  simply  is  not  effective 
for  a  whole  variety  of  reasons. 

The  second  provision  in  this  title,  a  substantive  provision  on  which 
I  think  I  ought  to  comment  briefly  this  morning,  is  the  so-called 
automatic  stay  provison. 

The  automatic  sta}",  as  I  understand  the  way  the  bill  was  drafted, 
is  mandatory.  If  the  Justice  Department  or  the  Commission  files 
suit  within  the  waiting  period,  either  the  original  60-day  or  the  period 
as  it  might  be  extended,  the  court  is  directed  to  issue  a  stay. 

There  is  no  provision  for  the  lifting  of  that  stay,  no  provision  that 
it  is  to  be  issued  upon  anything  other  than  our  certification. 

Now,  I  suppose,  like  many  bureaucrats,  it  is  nice  to  have  power, 
but  I  am  also  a  little  suspicious  of  it,  and  I  think  that  perhaps  that 
goes  somewhat  too  far. 

We  have  suggested  that  perhaps  the  most  appropriate  way  to 
handle  this  problem  is  to  permit  the  judge  to  lift  the  stay  upon  a 
showing  of  irreparable  harm  to  the  firm  involved,  although  we  think 
that  showing  ought  not  include  loss  of  profits  from  the  particular 
transaction,  or  that  the  suit  is  totally  devoid  of  merit  or  is  in  some 
other  way  arbitrary  or  capricious. 

That,  it  seems  to  me,  preserves  some  rights  in  merging  firms,  and 
after  all,  at  this  point,  it  has  not  been  determined  that  this  is  an 
unlawful  acquisition. 

It  seems  to  us,  however,  that  it  ought  to  be  understood,  either 
through  the  statute  or  in  some  other  way,  that  one  thing  which  the 
judge  ought  not  consider  is  whether  because  of  the  possibility  of 
divestiture,  the  Government  does  not  need  this  relief. 

That  is  based  simply  on  our  experience  with  divestiture.  I  am  not 
even  sure  it  is  possible  to  determine  at  that  point  in  time  that  divesti- 
ture would  be  adequate,  and  based  on  our  experience  with  divestiture, 
I  think  one  could  almost  presume  that  it  would  not  be,  in  any  event. 

There  are  a  number  of  other  questions  that  arise  under  the  way 
S.  1284  and  this  title  are  drafted  that  we  have  raised  in  the  testimony. 
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One  of  the  most  significant  of  those,  and  I  will  simply  very  briefly 
point  it  out,  is  that  while  we  all  talk  about  this  as  a  premerger  notifica- 
tion bill,  it  in  fact  extends  a  great  deal  further  than  that,  because  it 
covers  any  acquisition  of  assets  between  corporations  of  the  size 
denominated  in  the  bill. 

Now,  that  can  cover  an  awful  lot  of  things,  Mr.  Chairman.  It  can 
cover  acquisition  of  real  estate,  office  space,  acquisitions  for  invest- 
ment, acquisitions  of  various  kinds  of  propert}'  simply  for  normal 
capital  use.  It  could  include  patent  assignments,  which  there  is  still 
some  question  as  to  whether  section  7  covers. 

It  can  also  cover  acquisitions  which  are  clearly  within  the  regulatory 
jurisdiction  of  some  other  agenc}',  and  not  within  our  jurisdiction  at 
all. 

I  think  the  onh^  point  I  would  make  at  this  point  on  that  issue  is 
that  we  are  prepared  to  work  with  the  committee  in  trying  to  handle 
some  of  those  problems. 

Now,  as  I  understand  the  committee  draft,  or  S.  1284,  it,  in  essence, 
leaves  those  questions  for  what  I  gather  to  be  a  rulemaking-type 
procedure  by  the  FTC. 

That  may  be  one  way  in  which  to  try  to  handle  this  problem, 
although  it  does  seem  to  me  that  it  leaves  the  business  community, 
a  little  in  the  dark  as  to  what  it  is  buying  with  this  particular  set  of 
provisions. 

And  while,  as  I  say  in  my  prepared  testimony,  I  am  pretty  confident 
about  our  judgment  along  with  that  of  the  FTC,  I  can  understand 
why  the  business  community  might  not  be.  I  think  there  are  some 
problems  there  that  we  will  probably  have  to  work  further  on  and 
provide  some  additional  views  to  the  committee  on. 

Let  me  turn,  if  I  might,  then,  to  one  final  provision,  which  is 
subsection  (g). 

Subsection  (g),  in  essence,  directs  the  court  upon  application  by  the 
Assistant  Attorney  General  or  the  FTC  to  determine  the  purchase 
price  of  the  assets  which  are  involved;  to  set,  in  essence,  a  whole 
separate  kind  of  procedure  into  place,  isolating  those  fixed  assets,  to 
escrow  the  profits  which  are  involved,  and  to  do  that  when  suit  is 
filed. 

I  assume  from  the  bill  that  the  profits  that  are  to  be  escrowed  are 
those  accruing  after  suit  is  filed,  although  that  is  not  altogether  clear. 

Finall}-,  it  then  directs  that  divestiture  shall  be  made  of  all  the  assets 
acquired,  in  the  event  judgment  is  entered  in  favor  of  the  Government. 

This  provision  causes  me  some  real  difficult}',  and  I  think  the  diffi- 
culty perhaps  arises  because  we  -perceive  this  as  a  rather  severe  dis- 
incentive to  merger  activity,  which  is  probabl}'  unwarranted. 

It  is  very  difficult,  I  think,  for  a  company  to  determine  how  that 
provision  might  be  applied.  It  is  difficult,  frequentl}^,  for  a  company 
to  know  with  any  assurance  whether  it  is  going  to  be  sued  or  not,  and  I 
think  what  this  does  is  to  create  a  disincentive  which  rests  on  assump- 
tions about  mergers  that  I  don't  think  are  totall}^  valid. 

A  good  many  mergers  are  perfectly  lawful  transactions.  If  there 
was  a  way  to  provide  the  kind  of  disincentive  for  those  that  we  know 
are  unlawful,  that  is  one  thing.  But  many  mergers  serve  a  number  of 
valid  economic  purposes,  and  I  am  thus  reluctant  to  see  what  we  feel 
would  be  a  substantial  disincentive. 
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Now,  in  addition  to  that,  the  bill  further  provides  that  divestiture 
of  all  assets  shall  be  the  remedy.  That,  it  seems  to  me,  deprives  both 
the  court  and  the  Government  of  some  desirable  flexibility'  in  fashion- 
ing relief,  and  thus,  we  would  be  rather  strongly  opposed  to  a  manda- 
tory divestiture  requirement. 

Let  me  leave  those  areas,  if  I  might,  and  go  on.  The  final  set  of 
provisions  that  I  will  talk  about  just  very  briefly,  are  the  provisions 
of  title  VI,  which  deal  with  giving  an  estoppel  effect  to  nolo  contendere 
pleas.  This  is,  obviously,  a  very  controversial  subject,  and  one  on 
which  I  am  sure  you  will  get  a  wide  disparity  of  views  as  your  hearings 
go  along. 

Senator  Hart.  I  should  explain  that  on  this  issue  I  have  talked  to 
myself,  over  the  years,  so  strongly,  so  long,  that  I  suffer  from  a  semi- 
closed  mind.  [Laughter.] 

Mr.  Kauper.  I  think,  Mr.  Chairman,  in  one  sense,  the  real  issue 
which  that  question  presents,  is  whether  or  not  nolo  pleas  are  to  be 
used  as  an  enforcement  device,  or  to  be  available  to  defendants  at  all. 
As  a  practical  matter,  if  the  estoppel  effect  is  attached,  I  think  we  will 
not  see  nolo  pleas.  And  that  really  is,  I  think,  the  ultimate  issue  which 
the  committee  has  to  deal  with. 

It  is  true  that  in  some  cases  nolo  pleas  are  entered  over  our  objec- 
tion. But  the  fact  remains  that  we  feel  that  nolo  pleas  do,  in  some  cir- 
cumstances, provide  a  benefit  to  us  in  terms  of  our  resource  use. 

Now,  that  is  nothing  peculiar  to  nolo  pleas  in  the  antitrust  area.  The 
only  reason  it  is  at  all  different  is  the  courts  have  said  there  is  an  es- 
toppel effect  to  guilty  pleas.  I  would  suppose  we  would  otherwise  see 
more  guilty  pleas. 

That  is,  obviously,  a  rather  difficult  judgment  to  make.  But  I  think 
on  balance  we  do  not  foresee  the  significant  benefit  to  private  plaintiffs 
arising  from  the  estoppel  effect  which  some  have  asserted  would  be 
likely  to  follow  from  this  proposal. 

We  expect  that  there  is  in  the  law  now  a  great  deal  of  deterrent 
in  any  event,  with  the  felony  provision,  since  you  are,  after  all, 
talking  about  cases  that  would  be  prosecuted  as  criminal  cases  to 
begin  with. 

And  thus,  on  balance,  we  do  not  see  enough  by  way  of  gain  to 
offset  what  we  think  would  be  a  loss  to  our  resource  management 
as  well  as  to,  in  a  sense,  the  problems  of  the  courts,  which  have  to  deal 
with  these  cases.  Now,  one  answer  to  that,  I  suppose,  is  to  say,  as  I 
know  you,  in  essence,  are  sajdng,  Mr.  Chairman,  "We  will  give 
you  more  resources."  But  I  am  not  sure  that  is  realh'  the  question. 

I  think  it  is  a  question  of  whether  those  resources,  and  the  tax- 
payer's money,  really  should  be  spent  in  a  way  which  is  not  necessary 
to  effective  antitrust  enforcement.  So  we  are,  at  the  present  time, 
opposed  to  title  VI.  I  recognize,  however,  that  you  are  going  to  hear 
a  lot  of  views  back  and  forth,  and  a  good  many  to  the  contrary, 
I  am  sure. 

I  think,  Mr.  Chairman,  in  this  opening  statement  I  will  not  comment 
on  title  VII.  We  have  submitted  comments  in  the  statement.  Thank 
you. 

Senator  Hart.  \Nq\\,  on  that  last  point,  and  to  back  off  a  little 
from  an  almost  flatfooted  position,  as  you  remind  me  what  we  are 
talking  about,  the  actions  which  have  persuaded  the  Department  to 
proceed  criminally;  if  that  is  the   kind  of  fellow,  or  company,  that 
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we  are  dealing  with,  it  seems  to  me  the  doubt  should  be  resolved  in 
favor  of  assisting,  even  if  only  marginally,  the  sufferer  of  that  kind 
of  criminal  conduct.  I  guess  that  is  the  way  I  understand  it.    ■ 

Mr.  Kauper.  Well,  I  think  that  is  a  fair  statement  of  the  issue. 
Our  view  on  this  has  been — and  I  must  say  this  comment  is  probably 
as  applicable  to  guilty  pleas,  as  to  nolo  pleas,  insofar  as  you  actually 
gain  a  benefit  to  the  private  litigant — that  benefit  is  reall}"  pretty 
marginal. 

This  is  because  all  that  the  damage  court  has  before  it  is  an  argument 
that  there  is  an  estoppel  based  upon  the  indictment.  Now,  the  pro- 
visions of  S.  1284  talk,  as  I  recall,  to  facts  that  are  "necessarj-  to 
sustain  a  judgment  of  conviction".  Indictments  charge  a  lot  of  facts, 
and  someone  has  to  make  the  judgment  as  to  which  facts  were 
"necessary." 

Moreover,  virtually  all  of  those  facts  may  have  to  be  reproved 
in  order  to  establish  damages  in  any  event.  And  thus,  I  am  not 
sure  that  there  is  a  real  gain  from  giving  an  estoppel  effect  to  a  nolo 
plea  that  is  at  all  comparable  to  that  derived  from  a  litigated  decree. 

Moreover,  there  is  a  policy,  which  it  seems  to  me  the  Congress, 
itself  has  made — and  to  a  degree  we  are  being  asked  to  change — 
which  encourages  some  form  of  settlement  of  cases  short  of  full 
litigation.  Now,  again,  I  suppose  the  logic  of  that,  in  one  sense, 
extends  to  both  guilty  pleas  and  nolo  pleas;  and  the  guilty  plea  issue 
is  basically  resolved  now  in  favor  of  an  estoppel  effect. 

But  I  think  so  far  as  the  private  plaintiff  is  concerned,  he  has 
available  to  him  now  a  good  deal  more  than  he  has  had  in  the  past. 
And  I  think  about  all  I  can  do,  Mr.  Chairman,  is  simply  reflect 
what  is  my  own  judgment,  and  I  think  the  judgment  of  a  great 
many  people  in  the  Department,  that  there  are  circumstances  in 
which  this  manner  of  terminating  a  criminal  prosecution  is  desirable. 

Now,  I  would  add  one  caveat  to  that.  I  would  hope  that  there 
would  be  full  recognition  by  our  judges  that  for  purposes  of  imposing 
a  sentence,  there  ought  be  no  difference  between  a  nolo  plea  and  an}^ 
other  kind  of  a  plea.  But  with  that  caveat,  it  seems  to  me,  it  is  a 
satisfactory  wa}^,  in  some  cases,  of  terminating  criminal  prosecutions. 

Senator  Hart.  In  your  prepared  statement,  you  do  remind  us  of 
the  liberalization  in  pretrial  discovery,  and  motion  for  production  of 
documents  that  went  into  the  grand  jur}^  and  so  on. 

Mr.  Kauper.  Yes. 

Senator  Hart.  The  advantages  in  the  more  recent  past  have  been 
developed  to  help  them  out.  I  am  sure  that  part  of  the  feeling  that 
we  should  try  to  make  the  nolo  plea  one  that  would  have  prima  facie 
effect,  really  reflects  the  unease  people  have  with  the  whole  business 
of  the  nolo  plea. 

Mr.  Kauper.  Well,  there  is  a  certain  anachronistic  quality,  it 
seems  to  me,  to  a  plea  of  nolo  contendere  as  a  general  matter.  What 
has  happened  in  terms  of  antitrust  prosecutions  is  that  there  has  been 
a  tendency  for  an  emphasis  on  the  nolo  plea  by  virtue  of  the  estoppel 
effect  of  other  terminations  and  lack  of  the  estoppel  of  it  here. 

But  I  think  you  are  raising  a  somewhat  different  question,  which 
is:  If  the  alternative,  which  is  truly  and  equalh^  available,  is  a  quality 
plea,  should  we  have  a  nolo  plea?  And  it  seems  to  me  it  may  be 
anachronistic  in  that  sense.  But  with  the  disparate  treatment  of  these 
two,  I  am  not  sure  that  the  question  before  the  House  is  in  quite  the 
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same  way  that  it  would  be  as  an  abstract  criminal  prosecution  matter 
across  the  board. 

Senator  Hart.  Mr.  Kauper,  you  said  that  you  would  be  here  most 
of  the  day,  if  3^ou  read  in  full  your  statement.  I  have  been  shown  a 
number  of  questions  the  staff  has  prepared,  even  after  the  late-arriving 
presentation.  Let  me  suggest  that  certain  questions  be  submitted  to 
you  in  writing,^  and  that  when  you  return  for  Senator  Hruska,  and 
others  questioning,  that  we  may  have  still  more  questions — some  of 
which  are  better  handled  in  an  oral  exchange  than  they  are  through 
correspondence.  So,  at  least,  in  respect  to  them,  I  would  turn  to  the 
staff  members. 

Mr.  Kauper.  Yes. 

Mr.  Nash.  Your  staff  advised  me,  the  day  before  yesterday,  that 
one  of  the  reasons  for  the  late  arrival  of  the  statement  was  the  0MB 
clearance  process.  With  respect  to  that,  has  your  statement  been 
cleared  and  approved  by  0MB ;  and  does  it  represent  the  views  of  the 
administration? 

Mr.  Kauper.  Well,  I  have  what  I  am  afraid  is  a  rather  complicated 
answer  to  that,  Mr.  Nash.  It  has  been  cleared  by  the  Office  of  Manage- 
ment and  Budget  as  the  views  of  the  Department  of  Justice.  Certain 
parts  of  the  testimon}"  are  the  views  of  the  administration,  namely 
those  which  have  been  stated  previously  to  be  the  views  of  the  admin- 
istration. Time  simply  did  not  permit  circulation  of  all  of  the  agencies, 
and  thus,  I  cannot  say,  today,  that  these  views  are,  in  to  to,  the  views 
of  the  administration. 

I  should  add  to  that,  we  have  no  indication  of  any  opposition  within 
the  administration.  Now,  I  do  not  know  whether  that  solves  your 
problem. 

Senator  Hart.  No.  It  does  not,  but  I  have  not  been  in  a  committee 
where  this  problem  has  ever  been  solved.  Your  first  statement, 
though,  was  even  more  remarkable  than  others  I  have  heard,  if  I 
got  it  straight.  [Laughter.] 

Mr.  Kauper.  I  may  not  have  stated  it  quite  right. 

Senator  Hart.  You  say  that  the  statement  has  been  cleared  by  the 
Office  of  Management  and  Budget,  as  reflecting  the  views  of  the 
Department  of  Justice.  What  does  that  add  to,  or  subtract  from? 
[Laughter.] 

Mr.  Kauper.  That  adds  nothing,  Mr.  Chairman,  other  than  a 
willingness  on  the  part  of  the  administration  to  say  that  we  see  no 
problem  with  permitting  the  Justice  Department  to  present  those 
views. 

Senator  Hart.  Does  the  0MB  take  the  position  it  can  reject  the 
Department's  views? 

Mr.  Kauper.  I  do  not  think  I  have  ever  had  it  happen  to  me,  so  I 
guess  I  do  not  know  the  answer  to  that.  I  think  that  is  not  what  the 
process  is  designed  for.  The  process  is  designed,  in  essence,  to  permit 
circulation  of  other  departments,  to  get  their  inputs.  And  I  think 
reall}"  what  that  means,  as  a  practical  matter,  is  simply  that  they 
have  not  had  time  to  secure  a  full  clearance.  I  think  it  really  does  not 
mean  much  more  than  that. 

I  would  emphasize  that  insofar  as  the  comments  with  respect  to 
title  II,  the  Antitrust  Civil  Process  Act  Amendments,  which  is,  with 
minor  exceptions,  an  administration  bill,  we  do  state  the  views  of  the 

1  See  letter  of  July  7,  1975,  p.  115. 


87 

administration.  And  I  think  it  is  probably  fair  to  say  that,  in  part, 
with  respect  to  the  testimony  on  parens  patriae. 

But  the  time  problem  and,  indeed,  the  complexity  of  the  testimony, 
as  well  as  the  bill,  simply  did  not  permit  all  of  the  agencies  to  really 
have  the  kind  of  time  to  look  at  the  testimony  they  should  have  had. 

Mr.  Nash.  Hopefully,  upon  your  return  for  further  questioning, 
the  process  will  be  completed,  and  we  will  know. 

With  respect  to  your  statement  on  the  ])arens  i)atriae  title  of  the 
bill,  you  make  the  point  that  rule  23  is  not  the  oi)timal  vehicle  to 
accomplish  for  individuals  the  primary  purpose  of  Clayton  Act  section 
4  damage  recover}'.  However,  the  subcommittee  has  received  a  number 
of  comments  opposing  enactment  of  the  parens  patriae  title  because 
of  the  lack  of  an  actual  notice  provision. 

Assume  that  the  damage  action  by  State  attorney  generals,  as 
parens  patriae,  on  behalf  of  persons-^-is  limited  to  individual  con- 
sumers who  otherwise  might  not  have  any  redress  at  all.  How  do  you 
evaluate  the  concept  of  notice  by  ])ublication  in  that  case,  as  con- 
trasted with  actual  notice  pursuant  to  rule  23? 

Mr.  IvAUPER.  Well,  I  think  this  was  something,  as  vou  indicated 
to  Mr.  Engman,  that  I  addressed  to  some  extent  in  my  earlier  testi- 
mony. Although,  admittedly  that  was  in  a  somewhat  different  setting, 
because  those  provisions  were  different  in  that  bill. 

I  think  when  one  looks  at  this  in  terms  of  notice,  and  the  o])t-out 
sort  of  requirement,  it  is  conceivable  one  can  come  to  some  different 
conclusions  based  on  who  is  included  in  the  class  of  persons  whose 
claims  are  involved  in  the  suit.  I  do  not  view,  in  my  own  judgment, 
due  ])rocess  as  requiring  more  than  the  best  kind  of  notice  that  can 
reasonably  be  given. 

I  do  not  perceive  in  dealing  with  individual  consumers,  as  a  due 
process  matter,  that  it  really  is  possible  to  give  notice  on  an. indivi- 
dualized basis.  I  just  do  not  perceive  how  that  really  can  be  done. 

And  hence,  it  seems  to  me,  the  concept  of  publication  may  be  suffi- 
cient in  those  circumstances.  Now,  if  one  begins  talking  about  major 
cori)orate  claims,  I  am  not  sure  but  what  somebody  might  not  come  to 
a  different  conclusion. 

Mr.  Nash.  That  is  why  I  limited  the  question  to  a  redraft  with 
individual  consumers,  as  you  suggested  in  your  testimony. 

Mr.  Kauper.  Yes.  But  I  think  we  all  recognize  that  this  question 
of  what  constitutes  sufficient  notice,  what  would  satisfy  due  process — 
the  due  process  issues  after  all  really  arise  by  virtue  of  the  fact  that 
there  would  be  a  bar  to  assertion  of  those  claims  individuallv — is 
a  question  which,  I  think,  almost  no  matter  what  is  provided  in  this 
bill,  is  going  to  be  litigated  in  the  first  set  of  actions.  And  I  do  not 
think  anvbodv  can  be  totallv  sure  of  the  outcome. 

*^'  ""  •  *■  •  I'll 

Those  questions  are  ones  that  have  i)lagued  us  m  a  great  many  bills 
for  a  great  long  period  of  time.  And  I  am  not  much  more  confident 
about  the  results  than  anybody  else,  I  suppose. 

Mr.  Nash.  In  the  Eisen  case,  I  believe,  the  court  indicated  the 
cost  of  an  actual  notice  sent  to  the  members  of  the  class  to  be  roughly 
$300,000.  If  parens  patriae  actions  by  State  attorneys  general  are 
allowed,  pursuant  to  a  rule  23  notice  i)rovision,  do  you  have  a  view  as 
to  whether  it  is  likely  that  many  States  would  undertake  that  kind  of 
an  expenditure  before  filing  such  a  damage  claim? 
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Mr.  Kauper.  I  would  think  it  would  not  be  likel}^  that  they  would 
do  so.  I  think,  when  one  talks  about  an  action  brought  b}^  a  State, 
you  have  a  kind  of  an  interesting  question.  I  am  not  sure  anybody 
really  knows  the  answer  but  it  seems  to  me  that  one  can  view  the 
relationshij)  between  the  State  and  its  individual  citizens,  at  least, 
as  somewhat  different  in  terms  of  what  kind  of  notice  the  State  has 
to  give. 

But  if  the  State  is  to  be  confronted  with  the  necessity  for  that  kind 
of  individual  notice,  even  assuming  that  it  is  capable  of  determining 
to  whom  that  notice  ought  to  be  given,  I  would  find  it  rather  sur- 
prising if  they  were  capable  of,  or  willing  to  make  that  kind  of  ex- 
penditure. Now,  I  suppose  if  what  you  are  talking  about  is  all  con- 
sumers in  the  State,  maybe  they  can  find  some  way,  if  necessary, 
to  put  it  in  anything  they  mail  to  all  citizens.  But  above  and  beyond 
that,  I  do  not  see  quite  how  they  would  identify  to  whom  you  send 
the  notice. 

Mr.  Nash.  A  number  of  individuals  raised  the  question  of  whether 
it  is  constitutionally  permissible  for  the  Federal  Government  to 
delegate  to  the  States  the  right  to  file  an  action  as  parens  patriae  on 
behalf  of  citizens  for  section  4  tvi)e  damages.  Do  vou  have  a  view  on 
that? 

Mr.  Kauper.  Before  expressing  any  view  on  that,  as  an  issue, 
I  think  there  is  a  question  as  to  what  this  bill  really  does.  Now,  as 
we  have  i)erceived  this  bill,  what  it  does  is  to  define  what  kind  of 
claim  can  be  presented  as  a  matter  of  Federal  law  under  a  Federal 
statute. 

The  objections  I  have  seen,  as  I  understand  them,  go  a  step  bevond 
that.  They  are,  in  essence,  sa3dng,  this  is  an  authorization  to  the 
State  attorney  general,  even  in  circumstances  where  State  law  might 
not  permit  him  to  bring  such  an  action. 

Now,  it  is  not  clear  to  me  that  that  is,  in  fact,  what  the  bill  is 
intended  to  do.  If  it  is — and  you  will  notice  some  discussion  of  this 
])oint  in  my  statement  in  dealing  with  the  third  subpart  of  that 
provision,  which  allows  the  State  attorney  general  to  sue  on  behalf 
of  its  political  subdivision — I  do  have  some  question  as  to  whether, 
as  a  matter  of  Federal  law,  it  is  appropriate  to  confer  ui)on  the  State 
attorney  general  a  right  to  act  on  behalf  of  the  State  to  a  degree 
that  would  override  a  State  law  determination  that  he  ought  not  be 
permitted  to  do  so. 

I  think  there  is  a  very  serious  question  as  to  whether  that  would, 
in  fact,  be  appropriate.  But  I  have  not  tended  to  view  this  legislation 
in  that  light.  I  have  tended  to  view  it  as  simply  a  definition  of  injured 
party  within  the  concei)t  of  the  Federal  law. 

Now,  I  supi)ose  another  way  of  ])utting  that,  and  maybe  the 
reason  this  dilemma  arises,  is  because  the  bill  is  explicit  in  saying  it  is 
the  State  attorney  general,  as  opi)osed  to  the  State.  But  I  do  not 
see  wh}',  for  purposes  of  a  Federal  definition,  that  is  a  major  difficulty. 

Mr.  Nash.  Another  area  you  raise  a  question  in  relates  to  whether 
the  State  should  be  permitted  to  recover  damages  to  its  general 
economy.  In  fact,  I  think  you  oppose  that 

Mr.  Kauper.  Yes. 

Mr.  Nash  [continuing].  That  provision.  And  as  I  understand  the 
reasoning,  you   are  concerned  about  possible  duplicative  damages; 
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about  whether  damages  to  the  State's  general  economy  can  be  sepa- 
rated and  quantified,  contrasted  with  damages  to  individual  consumers; 
and  the  possibility  of  a  quantum  jump  in  liability. 

Again,  as  I  understand  what  the  States  seek  to  recover,  in  North 
Carolina,  for  example,  it  sought  recovery  for  a  loss  in  tax  revenues 
because  of  the  antibiotic  conspiracy,  in  Hawaii,  the  State  sought  to 
recover  for  the  loss  of  tourism — and,  again,  I  make  no  judgment  as  to 
whether  they  can  prove  and  quantify  that  amount  in  court — but 
assuming  that  is  the  type  of  damage  they  seek  recovery  for,  do  you 
believe  that  is  a  separate  and  distinct  damage,  or  does  it  overlap  the 
type  of  damages  individual  consumers  might  sue  for? 

Mr.  Kauper.  Well,  I  think  that  in  almost  any  of  those  situations 
there  is  going  to  be  an  element  of  overlap.  If  you  look  at  it  in  terms  of 
loss  of  tourism,  the  most  immediate  effect,  in  terms  of  loss  of  tourism, 
for  which  they  will  be  trying  to  recover,  will  be  to  those  very  people 
who  are  the  victim  of  the  conspiracy  in  the  first  place.  That  is  the 
medium  through  which  the  loss  of  tourism,  in  essence,  occurs.  And 
thus,  there  is  a  risk  of  duplicative  recovery. 

I  think  above  and  beyond  that,  however,  as  I  indicated  in  trying 
to  more  or  less  paraphrase  this  statement,  I  am  concerned  with 
turning  this  sort  of  action  into  a  much  more  generalized  tort  kind  of 
action,  where  the  amount  of  damages  really  bears  no  necessary 
relationship  to  the  amount  of  "ill-gotten  gain." 

Now,  that,  it  seems  to  me,  is  a  fairly  significant  change  in  the  whole 
concept  of  the  treble  damage  action.  We  have  to  assume  that  it  is 
desirable,  indeed,  I  feel  rather  strongly  it  is  desirable  that  the  ill- 
gotten  gain  be  removed. 

But  beyond  that,  you  are  into  an  area  where  we  would  have  to 
concede  the  law  is  not  always  as  clear  as  we  would  like  to  see  it.  And 
you  have  the  risk  of  very  considerable  damage  in  some  of  these  areas. 
Let  me  give  you  an  illustration — although  we  have  suggested  that  it 
be  made  clear  that  this  would  not  apply  to  Robinson-Patman,  in  any 
event.  There  are  some  kinds  of  acts  in  which  you  do  not  want  to 
provide  a  massive  deterrent  where  the  outcome  of  litigation  is  un- 
certain. 

That  is,  there  are  some  kinds  of  acts  which  may  be,  in  a  given  fact 
setting,  quite  procompetitive;  in  others  they  might  conceivably  be 
anticompetitive.  If  you  continue  to  increase  the  damage  exposure, 
you  may  deter  a  great  deal  of  procompetitive  conduct.  I  suspect  that 
would  certainly  be  true  if  you  were  to  put  this  kind  of  liability  on 
Robinson-Patman  Act  violations.  You  would  have  still  more  reason, 
for  example,  for  a  company  not  to  cut  its  price  to  particular  customers. 

Mr.  Nash.  My  last  question  relates  to  the  premerger  notification 
and  stay  provisions.  You  suggest  a  more  balanced  test  to  balance  the 
equities,  and  you  provide  some  specific  standards.  What  type  of 
irreparable  harm  do  you  have  in  mind  when  you  suggest  that  standard 
as  one  element  for  not  staying  a  merger? 

Mr.  Kauper.  Well,  I  think  there  are  circumstances  in  which, 
frequently,  by  virtue  of  the  condition  of  the  acquired  company, 
there  ma\^  be  strong  reason  to  permit  the  acquisition  to  go  ahead. 
This  could  be  true  simpl}^  because,  for  example,  of  the  financial 
condition  of  the  company. 

Now,  that  may  be  in  a  case  in  which  there  is  also  going  to  be 
presented  a  failing  company  defense,  in  fact,  in  many  cases  it  might 
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be  just  exactly  that  kind  of  case.  But  keeping  in  mind  that  there 
has  been  no  judgment  by  the  court  as  to  whether  that  defense  is 
vahd  or  not,  it  cloes  seem  to  me  that  it  may  be  appropriate  to  say 
to  the  court,  "You  ought  to  be  able  to  lift  that  stay  pending  the 
outcome." 

I  do  not  think  we  want  to  put  companies  in  the  position  where 
there  really  is  a  serious  harm  suffered  without  any  kind  of  showing 
other  than  our  own  certification  that  we  think  this  "is  anticompetitive. 

Mr.  Nash.  Thank  you,  Mr.  Chairman.  I  have  no  further  questions. 

Senator  Hart.  Thank  you  very  much.  And,  again,  thank  you  for 
the  excellence  of  that  prepared  statement. 

Mr.  Kauper.  Thank  you,  Mr.  Chairman.  And,  as  I  indicated  we 
will  be  happy  to  return  at  any  time. 

[The  prepared  statement  of  Mr.  Kauper  follows.  Testimony  resumes 
on  p.  120.] 

Prp:pared  Statement  of  Thomas  E.  Kauper,  Assistant  Attorney  General, 
Antitrust  Division,  U.S.  Department  of  Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  pleased  to  respond  to 
this  Subcommittee's  request  to  testify  on  S.  1284,  a  comprehensive  measure  de- 
signed to  increase  the  effectiveness  of  antitrust  enforcement.  I  welcome  the  interest 
shown  by  the  Congress  in  this  subject.  It  is  obvious  that  much  thought  and 
effort  has  gone  into  the  proposed  legislation. 

S.  1284  covers  a  wide  variety  of  antitrust  areas  and,  because  of  that,  nece-sarily 
raises  a  number  of  issues  for  discussion.  Title  II,  which  we  generally  support, 
would  amend  the  Antitrust  Civil  Process  Act  to  give  the  Department  of  Justice 
truly  effective  pre-complaint  civil  investigatory  powers.  Title  III,  on  which  we  will 
defer  to  the  Federal  Trade  Commission,  would  amend  the  Federal  Trade  Com- 
mission Act  to  provide  increased  penalties  for  not  obeying  FTC  orders  or  sub- 
poenas. Title  IV,  which  we  also  generally  support,  would  provide  increased  parens 
patriae  authority  to  State  Attorneys  General  on  behalf  of  the  citizens  of  their 
states.  Title  V  provides  premerger  notification  procedures  and  an  automatic 
injunction  against  the  consummation  of  mergers  or  acquisitions  challenged  by 
Federal  enforcement  agencies.  With  certain  amendments,  we  support  the  bulk  of 
Title  V.  Title  VI  would  grant  prima  facie  effect  in  private  damage  actions  to 
pleas  of  nolo  contendere  in  criminal  antitrust  actions.  Because  its  adverse  effect  on 
our  enforcement  program  outweighs  any  public  benefits,  the  Department  opposes 
this  Title  of  S.  1284.  Title  VII  contains  a  number  of  miscellaneous  provisions, 
including  one  which  would  clarify  the  scope  of  the  Clayton  Act  which  we  support 
with  slight  modification. 

As  is  plain  from  the  summar^y,  S.  1284  is  legislation  of  an  extremely  broad 
scope  and  generally  in  what  we  believe  is  an  affirmative  direction.  Let  me  now 
turn  to  a  discussion  of  particular  provisions. 

title  II 

Title  II  would  amend  the  Antitrust  Civil  Process  Act  to  authorize  the  collection 
of  information  in  advance  of  action  which  might  be  unlawful,  to  cover  natural 
persons,  and  to  include  oral  testimony  and  written  interrogatories.  It  would 
also  extend  the  scope  of  a  civil  investigative  demand  ("CID")  to  include  all 
persons  believed  to  have  information  relevant  to  an  antitrust  investigation. 

The  Department  of  Justice  strongly  urges  amendment  of  the  Antitrust  Civil 
Process  Act  to  increase  the  investigatory  authority  of  the  Antitrust  Division  in 
civil  investigations.  As  you  know,  the  Administration  introduced  a  bill  for  this 
purpose  in  the  93rd  Congress.  This  bill  has  been  reintroduced  in  the  present  Con- 
gress. It  differs  in  some  respects  from  Title  II,  but  both  recognize  the  need  for 
broadened  investigatory  powers  if  fully  effective  antitrust  enforcement  is  to  be 
obtained. 

In  reviewing  S.  1284,  we  have  also  considered  again  the  Administration  bill. 
Based  on  that  review,  as  well  as  comments  from  persons  outside  the  government, 
we  have  concluded  that  some  amendment  of  the  Administration  bill  is  desirable. 
We  continue  to  support  the  Administration  bill,  and  we  look  forward  to  working 
with  this  Committee  and  its  staff  on  that  legislation.  My  comments  today,  how- 
ever, will  be  directed  to  the  provisions  of  S.  1284.  We  support  enactment  of  Title 
II   as   amended   consistent   with  the   suggestions   contained   in   this   testimony. 
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The  considerations  supporting  enactment  of  the  Civil  Process  Act  in  1962 
speak  today  for  extension  of  the  statute.  No  litigation  involves  facts  more  com- 
plex and  records  more  extensive  than  are  found  in  the  government's  antitrust 
cases.  Collecting  the  great  amount  of  information  needed  for  successful  antitrust 
enforcement  is  a  task  of  considerable  magnitude.  The  Antitrust  Civil  Process  Act, 
as  far  as  it  goes,  has  proven  beneficial  to  our  operations.  In  the  years  since  its 
enactment,  1626  Civil  Investigative  Demands  have  been  issued  by  the  Antitrust 
Division.  However,  the  limited  scope  of  the  Act  substantialh'  impairs  our  investi- 
gative effectiveness  by  limiting  civil  investigative  demands  to  current  or  past 
alleged  violations,  to  legal  entities  not  natural  persons,  to  documentary  material, 
and  to  parties  under  investigation. 

We  cannot  be  dependent  upon  the  voluntary  cooperation  of  industry  in  our 
investigatory  functions.  Although  compulsory  grand  jury  process  can  be  used  in 
the  investigation  of  criminal  violations  under  the  Sherman  Act,  the  grand  jury 
cannot  be  used  where  our  intent  is  only  to  bring  a  civil  action.  Moreover,  the 
Clayton  Act  is  not  a  criminal  statute;  under  it  we  must  proceed  civilly. 

S.  1284  clarifies  and,  to  some  extent,  expands  our  authority  to  seek  information 
on  incipient  violations,  an  area  of  some  judicial  confusion. i  This  is  a  highly  desir- 
able change,  since  investigations  of  yet  to  be  consummated  mergers  will  always 
involve  incipient  conduct. 

The  bill  would  also  give  the  Department  the  opportunity  to  compel  the  pro- 
duction of  information  from  individuals  in  those  cases  where  it  is  not  voluntarilj^ 
forthcoming.  This,  too,  is  a  necessary  addition  if  our  investigatory  authoritj'  is  to 
be  equal  to  the  task. 

The  availability  of  written  or  oral  testimony,  in  addition  to  document  produc- 
tion, will  also  be  a  very  useful  investigatory  tool.  The  provision  for  oral  testimony 
is  nothing  new.  There  is  ample  precedent  for  it  in  the  state  statutes  providing 
antitrust  investigatory  powers  to  their  attorneys  general  before  institution  of  any 
suit.  Numerous  Federal  laws  also  authorize  various  departments  and  agencies  to 
compel  the  attendance  and  testimony  of  witnesses  in  the  course  of  investigations 
under  the  laws  which  they  administer. 

Thus,  we  strongly  favor  the  basic  thrust  of  Title  II.  There  are,  however,  a 
numl)er  of  areas  where  I  believe  some  change  is  desirable,  and  some  provisions 
which  I  feel  are  neither  appropriate  or  desirable.  I  have  attached  in  Appendix  A 
to  this  testimony  specific  discussions  of  these  changes.  I  will  concentrate  here  on 
what  I  view  as  especially  important  changes,  and  provisions  raising  significant 
policj'  issues. 

Section  201(c),  like  several  other  provisions  of  Title  II,  seeks  to  extend  the 
scope  of  information  available  under  a  CID  from  the  traditional  "possession, 
custody  or  control"  standard  by  adding  the  words  "or  may  have  reasonable 
means  of  access  to"  information.  We  oppose  this  extension  of  the  scope.  It  is 
inconsistent  with,  and  much  broader  than,  the  standard  governing  civil  discovery 
under  the  Federal  Rules  of  Civil  Procedure.  In  addition,  it  is  ambiguous  and 
subject  to  very  different  interpretations,  as  well  as  possible  abuse.  I  would  much 
prefer  to  see  the  scope  of  available  information  consistent  with  that  contained 
in  the  Federal  Rules,  unless  there  is  some  good  reason  to  believe  that  standard  is 
inadequate.  I  know  of  no  basis  for  such  a  judgment  in  this  context.  This  rationale 
would  also  apply  to  similar  language  in  Sections  201  (i)  and  201  (j). 

Section  201(g)  deals  with  the  form  of  responses  to  a  CID.  New  subsection  (i) 
deals  with  the  production  of  documents,  and  would  require  a  sworn  certificate 
"by  a  person  or  persons  having  knowledge  of  the  facts  and  circumstances  relating 
to  such  production.  .  .  ."  This  could  be  interpreted  as  aUowing  certification, 
even  where  the  demand  was  directed  at  a  natural  person,  by  someone  other  than 
the  person  to  whom  the  demand  was  directed.  I  have  suggested  in  the  Appendix 
language  to  cure  this  ambiguity.  A  similar  problem  exists  with  new  subsection  (j), 
and  it  is  also  dealt  with  in  the  Appendix. 

New  subsection  (k)  deals  with  the  procedures  for  complying  with  a  demand 
for  oral  testimony.  I  have  a  number  of  suggestions  in  this  area,  most  of  which  arc 
dealt  with  in  the  Appendix,  but  I  would  like  to  specifically  mention  two  points 
which  I  feel  raise  significant  policy  issues. 

First,  new  subsection  (k)  (1)  would  allow  oral  testimony  pursuant  to  a  demand 
to  be  open  to  the  public,  a  condition  I  am  sure  was  not  intended  by  the  drafters. 
The  treatment  of  information  obtained  through  a  CID  has  always  been,  and  would 
remain  under  S.  1284,  highly  restrictive,  with  areas  of  use  strictly  defined.  I  think 
this  is  both  appropriate  and  desirable,  'and  should  continue.  Nevertheless,  new 


'  See  e.g.,  U.S.  v.  Union  Oil  Co.,  343  F.  2d  29  (9th  Cir.  1965). 
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subsection  (k)  (1)  merely  permits  an  oral  examination  pursuant  to  a  demand  to  be 
held  in  closed  session.  I  believe  that  such  proceedings  should  be  confidential,  with 
all  persons,  other  than  counsel  for  the  person  being  examined  and  those  necessary 
to  conduct  the  examination,  excluded.  Any  other  standard,  it  seems  to  me,  is 
inconsistent  with  both  the  letter  and  the  spirit  of  other  provisions  of  both  the 
Act  as  it  now  stands  and  S.  1284. 

Secondly,  S.  1284  provides  no  procedure  by  which  the  person  examined  may 
obtain  a  copy  of  his  testimony.  I  see  no  reason  for  the  absence  of  such  a  procedure. 
The  Administration  bill  does  contain  language  to  that  effect,  but  on  reflection,  I 
do  not  find  it  adecjuate  either.  In  addition,  there  is  no  provision  for  certification 
of  the  testimony  by  the  person  examined,  and  some  ambiguity  in  new  subsection 
(k)(4),  dealing  with  the  right  to  clarify  or  complete  equivocal  answers. 

Because  of  these  deficiencies,  and  because  I  view  this  procedure  as  somewhat 
analogous  to  a  civil  deposition  as  contemplated  by  the  Federal  Rules  of  Civil 
Procedure,  I  believe  changes  to  conform  to  those  Rules  is  appropriate.  Rule  30(c) 
outlines  the  procedure  for  review  and  corrections  by  the  witness,  and  provides  for 
signing.  Rule  30(f)(2)  provides  for  copies  to  be  furnished  to  the  witness.  Similar 
procedures  are  appropriate  and,  with  slight  modifications  in  language,  should  be 
included  in  these  amendments  to  the  Civil  Process  Act. 

Sections  201  (i)  and  (j)  generally  describe  the  uses  to  which  information  ob- 
tained by  CID  can  be  put.  These  provisions  are  very  similar  to  that  suggested  in 
the  Administration  bill,  l)ut  after  considerable  thought,  I  believe  that  they  are  not 
sufficiently  precise.  Section  201  (j)  as  now  written  would  allow  any  use  of  CID 
information  before  any  "court,  grand  jury,  or  Federal  administrative  agency"  and 
in  the  conduct  of  any  antitrust  investigation.  While  we  believe  that  information 
properly  obtained  through  the  use  of  a  CID  shculd  be  available  to  Division 
attorneys  in  agency  proceedings,  the  possible  disclosure  of  such  information  in  all 
antitrust  investigations  would  have  the  ironic  effect  of  allowing  disclosure  by 
other  attorneys  in  other  investigations  not  permitted  to  the  investigators  who 
obtained  the  information.  The  confidentiality  of  the  documents  would  be  sub- 
stantially impaired  if  disclosure  was  allowed  outside  a  judicial,  grand  jury  or 
agency  proceeding.  The  Appendix  contains  sj^ecific  language  to  correct  this 
problem,  and  to  permit  documents  to  be  utilized  in  oral  depositions  under  this 
Act. 

Finally,  we  believe  that  all  information  obtained  through  a  CID  should  be 
available  to  the  FTC,  subject  to  the  same  limitations  placed  on  the  use  of  the 
information  by  the  Division.  The  Appendix  contains  language  to  accf)mplish 
this  purpose. 

Section  201(j)  also  specifically  empowers  the  Division  to  utilize  CID  powers  to 
obtain  information  for  use  in  regulatory  agency  proceedings.  I  have  no  doubt 
this  would  be  useful,  although  some  may  contend  it  is  unfair.  The  fairness  argu- 
ment, which  is  really  a  propriety  issue,  assumes  that  the  law  enforcement  func- 
tion of  the  Division  is  the  only  justification  for  compulsory  process  by  the  Divi- 
sion, although  we  certainly  have  access  to  the  discovery  procedures  of  any  agency 
before  which  we  are  appearing.  But  I  think  it  fails  to  comprehend  the  true  role 
of  the  Division.  True,  we  are  primarily  a  law  enforcement  agency.  But  especially 
in  recent  years,  subject  to  delegated  authority  from  the  Attorney  General,  the 
Division  has  become  one  of  the  prime  advocates  of  competition  policy  before 
federal  regulatory  agencies.  Our  efforts  in  this  field  have  been  viewed  as  particu- 
larly important  because  of  the  potential  impact  of  agency  decisions  giving  ap- 
propriate weight  to  competition  policy,  and  I  believe  we  have  been  an  affirma- 
tive influence  in  many  areas.  This  activity  is  increasing  and  becoming  ever  more 
important.  The  abilitj^  to  obtain  more  complete  information  for  use  in  such 
proceedings  would  clearly  be  advantageous.  Thus,  we  support  that  provision  of 
Title  II,  although  we  would  undoubtedly  not  use  this  authority  in  many  agency 
proceedings.  In  so  doing,  I  should  affirmatively  state  that,  after  further  con- 
sideration, we  find  this  approach  preferable  to  that  proposed  in  the  Administra- 
tion bill,  largely  on  pragmatic  grounds.  Other  technical  comments  are  includ(!d 
in  the  Appendix. 

Section  202  as  drafted  may,  in  my  view,  present  certain  ex  post  facto  ])r()blems 
because  of  the  addition  of  new  penalties  in  S.  1284,  and  thus  I  would  suggest 
slight  language  changes,  making  clear  that  the  operative  portions  of  Title  II  may 
be  used  in  respect  to  past  conduct,  but  the  new  penalty  provisions  would  be 
applied  prospectively  only. 

Finally,  the  relationship  of  the  Freedom  of  Information  Act  and  the  Civil 
Process  Act,  including  proposed  changes,  must  be  carefully  considered.  We  would 


93 

favor  clear  and  complete  exemption  from  FOIA  for  any  information,  in  what- 
ever form,  obtained  through  a  CID.  By  definition,  such  information  is  investiga- 
tory and  frequently  consists  of  confidential  business  data.  While  it  would  thus 
probably  be  exempt  from  disclosure  in  any  event,  we  strongly  favor  specific 
statutory  language  to  that  effect. 

In  summary,  Title  II  is  important  and  highly  desirable  legislation,  and  we 
strongly  support  its  passage.  In  some  relatively  minor  respects,  its  scope  appears 
overly  broad;  and  these  provisions  should  be  tightened  up.  On  balance,  however, 
it  is,  with  the  changes  suggested  above  and  in  the  Appendix,  deserving  of  early 
enactment.  More  than  any  other  provision  of  S.  1284,  Title  II  will  provide  im- 
mediate and  necessary  assistance  to  our  enforcement  efforts. 

TITLE    IV 

Title  IV  would  grant  to  the  States,  through  their  respective  attorneys  general, 
the  right  to  file  antitrust  suits  (1)  as  parens  patriae  for  damages  and  injunctive 
relief  on  behalf  of  persons  residing  in  their  States,  (2)  as  parens  patriae  for  damages 
to  the  general  economy  of  their  States  or  their  political  subdivisions,  and  (3)  on 
behalf  of  any  of  those  subdivisions  with  respect  to  damages  sustained  by  such 
subdivisions. 

I  have  attached  as  Appendix  B  to  this  testimony  my  statement  last  year  before 
the  House  Judiciary  subcommittee  on  H.R.  12528,  which  is  very  similar  to  the 
provisions  of  Title  IV.  That  statement  contains  my  general  views  on  this  concept, 
and  I  will  limit  my  testimony  today  to  those  provisions  differing  from  H.R.  12528 
and  to  some  policy  observations. 

We  support  the  basic  concept  embodied  in  the  parens  patriae  provisions  of  Title 
IV.  Realistically,  the  only  alternatives  to  this  approach,  so  far  as  individual  con- 
sumers are  concerned,  are  either  no  actions  or  actions  brought  as  class  actions 
under  Rule  23.  The  recent  Supreme  Court  decision  in  Eisen  v.  Carlisle  &  Jacquelin  2 
has  provided  yet  another  indication  that  Rule  23  class  actions  may  not  be  the 
optimal  vehicle  by  which  the  primary  pusposes  of  Section  4 — affording  a  cause  of 
action  to  private  persons  that  will  both  supplement  the  enforcement  activities  of 
the  federal  government  and  serve  as  an  additional  deterrent  against  future  anti- 
trust violations — can  be  accomplished. 

I  continue  to  believe  that  there  is  a  need  for  a  procedure  by  which  damages  can 
be  recovered  where  antitrust  violations  have  caused  small  individual  damages  to 
large  numbers  of  persons.  Without  such  a  procedure,  those  antitrust  violations 
which  have  the  broadest  scope  and,  often,  the  most  direct  impact  on  consumers 
would  be  the  most  likely  to  escape  the  penalty  of  the  loss  of  illegally-obtained 
profits.  Those  whose  injuries  were  too  small  to  bear  the  burden  of  complex 
litigation  would  have  no  effective  access  to  the  courts.  As  a  result,  the  goal  of 
deterrence  sought  by  the  Clayton  Act  would  be  frustrated  in  those  situations  where 
damages  fell  directly  on  small  consumers  or  purchasers.  Because  of  the  apparent 
difficulties  of  utilizing  existing  procedures  for  this  purpose,  a  statutory  grant  of 
power  to  the  States  to  bring  actions  as  parens  patriae  on  behalf  of  the  State's 
residents  may  be  both  desirable  and  useful. 

However,  the  relationship  between  a  statutory  right  of  the  States  to  bring  an 
action  as  parens  patriae  and  the  provisions  of  Rule  23  of  the  Federal  Rules  of 
Civil  Procedure  must  be  carefully  considered.  Rights  of  absent  parties,  the 
procedures  by  which  claims  should  be  handled,  the  methods  by  which  damages 
could  be  established,  and  the  subsequent  uses  to  which  unclaimed  recoveries  could 
be  put  are  all  issues  very  much  alive  in  Rule  23  litigation  today.  S.  1284,  by  setting 
out  standards  for  the  resolution  of  the.se  issues  in  the  antitrust  context,  seeks  to 
answer  the  potential  questions  without  reference  to  Rule  23.  This  may  be  the 
only  feasible  method  of  dealing  with  these  problems  without  becoming  enmeshed 
in  the  full  panoply  of  Rule  23  and  its  problems,  but  this  issue,  it  seems  to  me,  must 
be  carefully  evaluated.  The  status  of  Rule  23  itself  may  well  be  something  that 
should  be  the  subject  of  future  consideration  by  the  Congress:  the  interface  of 
Rule  23  with  this  proposed  legislation,  however,  must  be  part  of  this  Committee's 
study  of  S.  1284. 

The  second  provision  of  subjjaragraph  (a)  (1)  of  proposed  section  4C,  which  would 
permit  States  to  sue  as  representative  of  a  class  consisting  of  all  of  its  damaged 
residents,  raises  this  issue  directly.  Except  for  whatever  other  provisions  in  this 
1)111  would  apply  to  such  an  action,  Rule  23  would  apparently  be  applicable  to  any 
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such  action;  this  is  the  only  provision  of  the  bill  which  appears  directly  to  embody 
Rule  23.  The  interface  between  Rule  23  and  this  provision  may  well  raise  serious 
questions  of  interpretation.  For  example,  it  is  not  clear  whether  this  provision  is 
intended  actually  to  define  a  class  for  Rule  23  purposes.  Such  questions  could  be 
avoided  l)y  deleting  any  reference  to  class  actions  or  class  representatives.  The 
deletion  of  this  language  from  proposed  subparagraph  (a)(1)  would,  moreover, 
not  seem  to  create  any  disadvantages,  since  the  States  would  have  the  right  to 
proceed  in  such  situations  as  parens  patriae  in  any  event.  We  would  suggest  that 
subparagraph  (1)  of  proposed  Section  4C(a)  be  amended  to  delete  the  reference 
to  class  actions.  The  State  would,  of  course,  still  be  free  to  bring  individual  actions, 
or  even  class  actions  under  the  provisions  of  Rule  23,  in  its  capacity  as  a  purchaser 
of  goods  or  services,  a  procedure  which  has  l)een  approved  in  a  number  of  district 
courts  to  date  and  which  I  believe  is  not  seriously  questioned. 

There  also  remain  further  difficult  issues  with  respect  to  the  relationship  be- 
tween the  parens  patriae  provision  in  new  section  4C(a)(l)  and  Rule  23.  In  my 
testimony  on  this  subject  before  the  House  Judiciary  Committee.  I  pointed  out 
that  H.R.  12528  in  the  last  session  did  not  deal  with  the  issue  of  the  effect  of  a 
parens  patriae  action  by  the  state  on  behalf  of  persons  residing  in  that  state  on 
independent  actions  persons  within  that  category  might  file,  individually  or  pur- 
suant to  Rule  23.  S.  1284  deals  with  these  issues  by  providing  an  opt  out  procedure, 
with  the  judgment  being  res  judicata  as  to  those  who  do  not  o\A  out.  This  provi- 
sion may  for  most  purposes  be  sufficient,  but  will  pose  difficult  issues  with  respect 
to  corporate  claims,  since  it  will  not  always  be  apparent  where  a  corporation  re- 
sides or  what  portion  of  its  claim  may  be  encompassed  within  the  suit. 

This  leads  me  to  the  next  point,  As  written,  new  section  4C(a)  is  applicable  to 
damages  suffered  l)y  "persons,"  which  in  the  absence  of  contrary  language 
would  be  defined  by  l.i  U.S.C.  7  to  include  corporations.  In  addition  to  the 
difficulty  raised  above,  this  will  also  mean  lumping  together  in  a  single  proceeding 
claims  of  consumers  and  firms  at  different  levels  of  the  distribution  chain,  with  a 
bar  in  any  subsequent  action  where  the  claimant  does  not  oi)t  out.  The  dissimilar- 
ity of  claims  may  add  to  the  difficulties  of  the  litigation  when  it  is  not  essential 
to  do  so.  In  fact,  it  is  individual  consumers  who  are  most  likely  to  lack  the  re- 
sources and  sizeable  claims  to  initiate  their  own  actions.  There  is  not  the  same 
compelling  justification  for  this  legislation  in  relation  to  corporate  damages;  in 
addition,  corporate  actions  are  less  likely  to  present  manageabilit}'  problems  than 
are  those  involving  individual  j^laintiffs.  The  opt-out  provisions  of  sub-section 
(b)(2)  may  ameliorate  these  problems,  since  many  corporations  may  in  fact  opt 
out  (although  30  days  is  clearly  not  a  sufficient  length  of  time  for  such  a  i^rocess). 
It  would  seem  preferable  to  me,  however,  to  confine  parens  patriae  actions  to 
individual  claims. 

Finally,  my  tentative  feeling  is  that  actions  such  as  those  which  would  be 
authorized  by  S.  1284  should  not  be  available  for  violations  of  such  antitrust 
statutes  as  Section  7  of  the  Clayton  Act  and  the  Robinson-Patman  Act.  The 
notion  that  aggregated  damage  actions  for  violations  of  those  statutes  could  be 
undertaken  by  a  State  for  its  consumers  raises  the  possibility  of  a  quantum  jump 
in  damage  exposure  which  would  be  difficult  to  measure  and  which  I  am  not 
convinced  would  be  justifiable,  given  the  nature  of  those  statutes. 

Section  4C(a)(2)  does  not  deal  with  individual  claims,  but  would  authorize 
the  state  to  recover  damages  to  the  general  economy  of  the  state  or  any  of  its 
political  subdivisions.  This  provision  seems  clearly  intended  to  respond  to  the 
Supreme  Court  decision  in  Hawaii  v.  Standard  Oil.^  I  continue  to  be  concerned, 
however,  that  this  right  of  action,  if  broadly  construed,  could  conceivably  expand 
the  antitrust  damage  exposure  of  individuals  and  comj^anies  in  an  almost  unlimited 
fashion.  Damages  in  such  an  action  would  seem  to  be  inherently  difficult  to  quan- 
tify and,  depending  on  the  scope  given  to  the  action  by  judicial  interpretation, 
perhaps  unforeseeable  even  by  the  most  astute  businessman.  I  have  very  serious 
problems  with  the  spectre  of  massive  recoveries  based  ui)on  unquantifiable  and 
perhaps  totally  imforesceablc  damages  multiplied  by  three.  In  addition,  of  course 
if  the  worst  would  come  to  pass,  the  possil)ility  would  arise  of  damages  on  a  scale 
wholly  unrelated  to  the  wrongdoer's  gain  tliat  would  result  in  significant  im- 
pairment to  the  viability  of  those  firms  from  whom  such  damages  were  recovered. 
Such  a  result  in  itself  could  have  anticompetitive  consequences,  since  only  the 
largest  firms  involved  in  a  given  violation  might  survive  the  financial  pressure  of 
such  damage  awards.  Based  on  these  considerations,  the  Department  is  opposed 
to  paragraph  (a)(2). 
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Section  4C(a)(3)  confers  an  additional  right  on  the  state  to  sue  on  behalf  of 
its  political  subdivisions.  I  assume  that  this  is  intended  simply  to  remove  the 
argument  that  for  Federal  law  purposes  the  claims  of  subdivisions  may  not  be 
viewed  as  the  claims  of  the  state.  This  seems  unobjectionable.  If,  however,  the 
provision  is  also  intended  to  displace  state  law  which  may  not  permit  the  state  to 
present  such  claims,  it  seems  to  me  an  unwarranted  interference  with  the  state's 
internal  workings. 

Let  me  turn  now  to  proposed  4D.  Under  this  section  the  Attorney  General, 
once  he  has  brought  an  action,  would  be  required  to  notify  any  state  which  he 
"has  reason  to  believe"  would  be  entitled  to  bring  a  similar  action  pursuant  to 
proposed  4C.  If  a  state  should  decline  or  fail  to  bring  a  damage  action,  the  Attorney 
General  would  be  authorized  to  sue  in  place  of  the  State  Attorney  General  on 
behalf  of  residents  of  the  state. 

S.  1284  is  different  from  H.R.  12528  in  that  the  Attorney  General  is  only  au- 
thorized, and  not  compelled,  to  bring  such  actions  should  the  individual  state  fail 
to  do  so.  To  this  extent  it  is  preferable,  but  this  change  does  not  make  this  provision 
more  desirable.  The  Department  strongly  opposes  new  section  4D  and  suggests 
its  deletion. 

The  procedure  contemplated  by  new  section  4D  is  inconsistent  with  strong 
federalism  and  may  well  create  disincentives  for  those  states  which  do  not  now 
have  substantial  antitrust  enforcement  programs  to  implement  such  activities. 
The  fact  that  states  can  recover  treble  damages  under  the  Clayton  Act  in  effect 
permits  them  to  operate  an  antitrust  enforcement  program  at  little  or  no  cost 
to  the  taxpayer.  Not  only  can  the  state  recover  its  actual  damages,  but  it  may 
receive  additional  monies  which  it  can  use  for  more  antitrust  enforcement  or,  for 
that  matter,  other  public  purposes.  We  favor  this  approach,  for  it  seems  to  us  to 
assure  that  there  will  be  more  enforcement  personnel  in  the  field  seeking  out  and 
prosecuting  antitrust  violators.  In  fact,  this  is  one  of  the  Ijasic  purposes  underlying 
Section  4 — to  provide  the  incentive  for  additional  enforcement  of  the  antitrust 
laws  at  the  state  level.  This  is  a  likely  result  of  new  section  40,  but  new  section 
4D  could  operate  against  that  goal. 

In  addition,  there  are  technical  deficiencies  in  the  provision.  It  is  not  clear  if  the 
ninety-day  period  is  intended  as  a  statute  of  limitations  on  state  actions.  Are  the 
states  foreclosed  from  suing  after  ninety  days,  in  the  event  the  Attorney  General 
of  the  United  States  declines  to  act?  And  if  he  acts,  while  it  may  be  presumed  the 
states  are  foreclosed  from  suing,  or  as  a  practical  matter,  will  not  sue  the  proposed 
legislation  does  not  itself  prevent  them  from  filing  actions. 

For  these  reasons,  and  recognizing  that  the  Attorneys  General  of  a  number  of 
states  have  expressed  similar  views,  we  strongly  oppose  the  inclusion  of  proposed 
section  4D  in  this  legislation. 

Proposed  section  4E  would  permit  a  state  to  recover  treble  damages  for  the 
entire  amount  of  overcharges  or  other  damages  sustained  in  connection  with  any 
Federally  funded  state  program.  The  United  States  would  be  permitted  to  in- 
tervene in  any  such  action  to  protect  its  interests  in  the  fund  in  issue,  and  would 
be  empowered  to  bring  an  action  on  behalf  of  any  state  which  fails  or  declines  to 
sue  within  ninety  days  of  a  notification  from  the  United  States  that  probable 
cause  for  such  a  state  action  exists.  The  United  States  would  be  entitled  to  claim 
reimbursement  of  its  equitable  share  of  any  damages  received  by  a  state  under 
this  Section,  as  well  as  actual  expenses.  We  assume  the  damages  would  be  the 
Federal  contribution,  untrebled.  However,  the  bill  is  ambiguous  on  this  point. 

The  current  state  of  the  law  here  is  unclear.  It  has  been  argued  that  allowing 
such  recovery  by  states  is  in  essence  permitting  treble  damages  for  injury  to  the 
United  States,  a  notion  arguably  inconsistent  with  Section  4A  of  the  Clayton 
Act,  which  permits  the  United  States  to  recover  only  actual  damages  resulting 
from  antitrust  violations.  On  the  other  hand,  the  fact  that  the  state  funded  a 
portion  of  one  of  its  programs  with  monies  from  the  United  States  instead  of  from 
tax  revenues  or  other  sources  does  not  change  the  fact  that  the  damages  suffered 
by  the  state. 

We  believe  that  a  state  should  have  the  right  to  recover  treble  damages  for  all 
injuries  suffered  by  state  as  a  result  of  antitrust  violations,  regardless  of  how  the 
programs  were  funded.  Such  a  position  seems  mcst  consistent  with  the  primary 
purpose  of  Section  4  — to  create  incentives  for  i)rivate  actions.  Such  private  actions 
are  significant  deterrents  to  further  violations,  and  it  should  make  no  difference 
that  a  portion  of  the  funds  which  financed  the  injured  program  come  from  the 
Federal  government.  This  position  is,  incidentially,  not  inconsistent  with  Section 
4A.  Section  4A  merely  limits  the  United  States  to  the  recovery  of  actual  damages, 
and  implies  no  limitation  on  the  rights  of  private  parties  (including  states)  to 
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recover  treble  damages  based  on  the  source  of  funds  or  revenues  with  which  the 
injured  activity  was  financed. 

We  support  the  provisions  of  new  section  4E,  with  one  exception.  We  oppose, 
for  the  reasons  outhned  in  our  discussion  of  new  section  4D,  the  authorization  of 
the  Attorney  General  to  institute  such  suits  in  behalf  of  the  states.  The  Attorney 
General  would  of  course  in  any  event  continue  to  have  the  right  to  seek  damages 
based  on  injury  to  the  Federal  government. 

TITLE   V 

Title  V  of  S.  1284  establishes  a  pre-merger  notification  procedure,  pursuant  to 
which  substantial  companies  making  stock  or  asset  acquisitions  would  be  required 
to  provide  notification  and  basic  data  concerning  the  transaction  to  the  Depart- 
ment of  Justice  and  the  Federal  Trade  Commission  sixty  days  prior  to  consumma- 
tion. The  bill  further  provides  that  if  within  the  waiting  period,  as  defined  in  the 
bill,  either  the  Department  or  the  Commission  institutes  an  action  challenging 
the  acquisition  and  certifies  that  the  public  interest  requires  relief  pendente  lite, 
the  transaction  shall  be  stayed  until  final  judgment.  New  section  23(g)  contains 
further  provisions  with  respect  to  relief  in  actions  challenging  acquisitions  where 
relief  pendente  lite  has  not  been  obtained. 

We  strongly  support  the  pre-merger  notification  procedure  and  enhancement  of 
our  ability  to  obtain  relief  pendente  lite  in  concept,  although  as  I  will  discuss  further 
we  believe  that  there  are  both  a  number  of  ways  in  which  these  provisions  should 
be  amended  and  several  issues  which  warrant  further  study.  We  are  opposed  to 
Subsection  (g)  of  the  proposed  section  23,  for  reasons  to  be  discussed  below. 

Our  support  for  the  concept  of  pre-merger  notification  is  based  both  upon  our 
desire  to  know  of  proposed  mergers  as  rapidly  as  possible,  with  as  much  informa- 
tion as  possible,  in  order  to  ensure  prompt  and  effective  evaluation,  and  our 
belief  that  divestiture  of  stock  or  assets  after  consummation  is  not,  in  many  if 
not  most  cases,  an  adequate  remedy.  If  we  were  convinced  that  divestiture  was 
a  satisfactory  form  of  relief,  there  might  be  little  need  to  know  in  advance  of 
proposed  acquisitions.  We  might,  instead,  simply  be  discussing  post-acquisition 
relief.  But  it  is  clear  that  divestiture  is  often  not  adequate,  and  that  it  is  far 
better  to  seek  injunctive  relief  in  advance. 

The  reasons  seem  clear.  First,  there  is  always  a  risk  that  absent  action  in  ad- 
vance of  consummation,  assets  will  be  scrambled  and  the  acquired  entity  cannot 
subsequently  be  re-created.  The  scrambling  problem  is  not  confined  to  assets. 
Key  employees  may  be  lost.  Goodwill  related  to  the  acquired  company  may  be 
lost,  with  the  result  that  a  divested  firm  simply  cannot  enter  on  the  competitive 
footing  held  by  the  acquired  firm  when  the  acquisition  occurred.  Second,  divesti- 
ture at  best  slow,  and  in  some  cases  might  never  occur.  Market  conditions  change 
over  time.  Firms  under  divestiture  orders  may  deliberately  delay.  And  while 
delays  go  on,  anti-competitive  consequences  go  on. 

Thus  if  one  agrees  that  seeking  preliminary,  preventive  relief  is  the  most 
desirable  means  of  proceeding  against  unlawful  acquisitions,  it  is  necessary  that 
the  Department  and  the  Commission  have  sufficient  notice  and  information  to 
make  an  evaluation  of  the  acquisition  prior  to  its  consummation.  The  sixty  day 
period  provided  by  this  bill  will  provide  such  an  opportunity  in  a  number  of  cases. 

It  is  also  worth  pointing  out  that  pre-merger  notification  may  well  benefit  the 
business  community,  for  many  firms  strongly  prefer  that  any  action  to  challenge 
an  acquisition  be  filed  before  the  firm  has  made  changes  pursuant  to  the  acquisi- 
tion. 

Finallj^,  of  course,  pre-merger  notification  will  assure  that  so-called  "midnight" 
mergers,  hastily  consummated  for  the  very  purpose  of  thwarting  effective  pre- 
liminary relief,  will  not  occur.  And  by  requiring  that  basic  data  be  submitted 
with  the  notification,  we  can  obviate  some  of  the  need  to  search  widely  scattered 
public  sources  for  information. 

For  all  these  reasons,  we  support  the  pre-merger  notification  provisions  in 
concept.  We  do,  however,  believe  that  these  provisions  should  be  amended  in 
several  respects,  and  perhaps  clarified  in  others. 

Initially,  while  we  recognize  that  in  a  number  of  acquisitions  it  will  simply 
not  be  possible  to  complete  an  investigation,  with  evaluation  of  all  relevant  data, 
within  sixty  days,  and  that  it  may  therefore  be  necessary  to  extend  the  sixty  day 
period  in  some  cases,  we  are  concerned  that  S.  1284  gives  the  enforcement  agencies 
virtually  unbridled  discretion  to  delay.  It  does  so  by  providing  that  cither  agency 
may,  within  the  statutory  sixty  day  period,  request  additional  information  and 
that  the  sixty  day  period  is  thereby  entended  imtil  thirty  days  after  the  agency 
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advises  that  the  request  has  been  satisfied.  While  it  is  true  that  the  bill  does 
provide  for  a  judicial  determination  that  the  demands  have  been  met,  if  the 
notification  of  compliance  is  unreasonably  withheld,  this  does  not  seem  to  me 
adequate  safeguard  against  undue  delay  of  business  activity  which  is  not  inher- 
ently contrary  to  the  public  interest.  Moreover,  if  a  merger  is  to  be  held  up  by 
virtue  of  unilateral  action  of  the  enforcement  agencies,  there  should  be  an  incen- 
tive for  the  agencies  to  proceed  with  their  evaluation  as  rapidly  as  possible. 

I  would  therefore  urge  that  the  enforcement  agencies  should  be  given  the 
opportunity  to  request  in  writing  additional  information,  such  request  being 
made  within  the  sixty  day  waiting  period,  and,  if  necessary  in  order  to  receive 
and  evaluate  that  information,  to  extend  the  sixty  day  waiting  period.  However, 
an  upper  limit  should  be  placed  on  the  delay  wihch  can  be  required.  I  would 
suggest  that  the  maximum  delay  be  thirty  days  after  receipt  of  the  information, 
up  to  a  maximum  of  sixty  days  from  termination  of  the  original  sixty  day  period. 
No  transaction,  then,  could  be  delayed  more  than  120  days  from  the  date  of 
notification  unless  challenged  by  one  of  the  enforcement  agencies. 

The  argument  contrary  to  the  imposition  of  a  mandatory  limit  is  that  the 
company  will,  be  delaying  its  submission  of  information,  simply  run  out  the  waiting 
period,  whereas  under  S.  1284  as  now  drafted  it  will  have  a  strong  incentive 
to  produce  information  as  rapidly  as  possible.  This  is  concededly  a  risk,  the 
existence  of  an  automatic  stay  may  lessen  that  risk.  On  balance,  however,  the 
mandatory  limit  seems  preferable. 

Subsection  (c)(1)  of  proposed  section  23  poses  an  additional  problem.  As  now 
drafted,  it  authorizes  the  Department  to  seek  additional  information  through 
use  of  the  Civil  Process  Act.  By  implication,  this  suggests  that  information 
cannot  be  obtained  through  other,  informal  means,  although  I  assume  this  impli- 
cation is  not  intended.  The  provision  may  be  intended  simply  to  clarify  existing 
law  by  guaranteeing  that  the  Civil  Process  Act  can  be  used  in  connection  with 
acquisition  investigations.  Such  a  clarification  is  desirable,  but  is  more  appropriate 
to  the  Civil  Process  Act  amendments.  Finally,  the  provision  is  perhaps  deemed 
nece-ssary  as  a  way  of  formalizing  the  request  which,  in  turn,  may  lead  to  the 
extension  of  the  waiting  period  and  to  provide  a  written  document  against  which 
compliance  can  be  measured.  But  the  provision  seems  both  unnecessary  and 
unwise. 

Use  of  the  Civil  Process  Act  can  be  a  slower  means  of  securing  information 
than  a  variety  of  informal  means.  It  is,  in  addition,  subject  to  challege  in  litigation, 
and  that  challege  alone  may  last  for  many  months  or  even  years,  well  beyond  the 
waiting  period.  It  is  true  that  a  corporation  anxious  to  proceed  with  an  acquisition 
could  opt  not  to  comply  with  a  request  under  the  Civil  Process  Act,  and  thus 
avoid  further  delay,  but  it  is  not  clear  to  me  that  its  assertion  of  its  lawful  rights 
should  place  it  in  the  position  of  delaying  its  own  acquisition.  So  far  as  the  type 
of  request  which  would  trigger  an  extension  of  the  waiting  period,  any  written 
request  should  be  sufficient,  and  we  would  prefer  that  the  legislation  remain 
silent  as  to  the  specific  method  by  which  the  request  is  made.  Acceptance  of  this 
suggestion  would  require  appropriate  changes  in  subsection  (f)(2),  the  penalty 
provision. 

Another  matter  of  concern  to  us  is  the  series  of  provisions  in  new  section  23 
authorizing  the  Federal  Trade  Commission,  "after  consultation  with"  the  Assistant 
Attorney  General,  to  promulgate  regulations  for  implementation  of  the  notifica- 
tion provisions  and,  indeed,  to  expand  the  coverage  of  those  provisions.  To  the 
extent  this  procedure  impacts  equally  on  the  Department  and  the  Commission,  I 
can  conceive  no  reason  why  the  Department's  role  should  be  confined  to  that  of  a 
consultant.  We  therefore  strongly  urge  that  the  language  in  new  Section  23 
(b)  (2),  (3)  and  (4)  be  changed  to  provide  that  any  action  by  the  FTC  should  be 
taken  only  with  "the  concurrence  of"  the  Attorney  General. 

Before  leaving  the  pre-merger  notification  provisions,  there  are  several  other 
issues  I  raise  for  this  Committee's  consideration.  The  first  of  these  issues  relates  to 
the  basic  coverage  of  the  pre-merger  notification  requirement. 

It  is  not  clear  to  us  how  the  notification  requirement  would  be  applicable  to 
acquisitions  of  stock  through  public  tender  offer.  Tender  offers  frequently  arise 
quickly,  and  if  notification  is  necessary  sixty  days  before  the  tender  offer  is  made, 
such  offers  may  become  a  thing  of  the  past.  There  is  no  inherent  reason  to  suspect 
such  offers,  which  are  in  and  of  themselves  purely  neutral  facts.  They  may  be 
pro-competitive  in  some  circumstances.  As  I  interpret  proposed  section  23,  the 
procedure  would  be  complied  with  if  the  stock  tendered  was  not  actually  acquired 
within  sixty  days,  so  that  notice  on  the  date  of  the  public  offer  would  be  sufficient 
if  actual  closing  on  the  shares  was  delayed  sixty  days.  Such  an  interpretation  could 
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obviate  some  of  the  difficulties  otherwise  created  by  Section  23  in  the  tender  offer 
situation.  But  the  bill  is  not  altogether  clear,  since  a  contingent  right  to  acquire 
shares  at  a  later  date  could  be  viewed  as  an  "indirect"  acquisition. 

Section  23  provides  for  pre-merger  notification  of  any  stock  or  asset  acquisition 
where  the  acquiring  and  acquired  corporations  have  assets  above  stated  amounts. 
Any  transfer  between  such  corporations,  whatever  the  nature  of  the  stock  or  asset 
and  whatever  the  size  of  the  acquisition,  is  sul)ject  to  the  notification  requirement 
and  thus  to  the  delay  of  the  waiting  period.  While  we  have  referred  to  this  as  a 
"pre-merger"  requirement,  it  is  in  fact  far  more.  Thus,  on  its  face,  the  bill  would 
require  notification  of  a  variety  of  transactions  between  corporations  above  the 
stated  size  limits  which  do  not  appear  to  pose  competitive  issues,  such  as  real 
estate  for  corporate  use,  securities  and  obligations  of  a  variety  of  kinds  issued  by 
public  agencies,  bonds  of  other  corporations,  acquisitions  pursuant  to  court- 
ordered  reorganizations,  and  so  on.  The  requirement  extends  to  other  types  of 
transactions  where  the  likelihood  of  anti-competitive  consequences  is  slight,  such 
as  acquisitions  of  voting  .  tock  in  any  amount,  regardless  of  how  much  is  acquired, 
or  acquisition  by  a  parent  of  the  remaining  stock  of  a  subsidiary  it  already  fully 
controls.  It  might  extend  to  patent  assignment  .  Finally,  it  appears  to  extend  to 
acquisitions  over  which  neither  enforcement  agency  has  jurisdiction,  such  as  those 
solely  within  the  jurisdiction  of  regulatory  agencies. 

When  similar  legislation  was  considered  by  the  Congress  some  fifteen  years  ago, 
the  legislation  proposed  contained  some  fifteen  exceptions  to  deal  with  these 
issues.  S.  1284  does  contain  two  provisions  of  direct  relevance.  The  first  is  sub- 
section (c)  (4)  of  new  section  23,  which  permits  the  enforcement  agencies  to  waive 
the  waiting  period  in  particular  cases.  This  does  not,  however,  obviate  the  need 
for  notification.  The  most  relevant  provisions  is  that  authorizing  the  Federal 
Trade  Commission,  after  consultation  with  the  Assistant  Attorney  General,  to 
promulgate  general  regulations  which  "except  classes  of  persons  and  transactions 
from  the  notification  requirements  .  .  ."  after  notice  and  submission  of  views  pur- 
suant to  the  Administrative  Procedure  Act.  In  short,  S.  1284  deals  with  these 
issues  by  delegating  them  to  the  Commission. 

Perhaps  this  is  the  most  appropriate  way  to  proceed.  But  this  is  not  self-evident 
to  me.  The  business  community  has  little  concept  of  what  this  bill  requires  of  them 
at  the  present  time.  While  I  am  prepared  to  accept  the  ultimate  coml)ined  judg- 
ment of  the  enforcement  agencies  on  these  questions,  I  can  understand  why  the 
business  community  might  not.  Perhaps  some  exceptions  should  be  left  to  the  Com- 
mission, and  others  written  into  the  statute.  At  a  minimum,  there  might  be  some 
explanation  now  of  what  those  excepted  classes  should  be.  The  Department  has 
not  finally  arrived  at  judgments  on  all  these  questions,  but  we  are  prepared  to 
work  further  with  the  Committee  and  its  staff  in  developing  the  most  appropriate 
answers. 

Title  V  is  totally  silent  on  yet  another  significant  issue,  the  confidentiality  of 
the  notification  and  the  information  submitted  with  it.  Much  of  the  information 
submitted  would  undoubtedly  be  commercial  business  information  which  might 
be  exempt  from  disclosure  under  the  Freedom  of  Information  Act.  Some  of  the 
material  would  seem  to  fall  within  the  investigatory  exemption  to  that  Act,  at 
least  during  the  waiting  period.  But  what  of  the  notification  itself?  Obviously  if 
the  companies  are  at  a  point  where  public  disclosure  is  required  under  the  securities 
laws  this  is  an  academic  point,  but  this  may  not  always  be  the  case.  And  there 
may  be  strong  reasons  for  preserving  the  confidentiality  of  the  notification.  In  any 
event  the  bill  might  better  deal  directly  with  the  confidentiality  issues  rather  than 
leave  them  to  future  litigation  and  uncertainty. 

I  turn  now  to  another  provision  of  Title  V,  the  socalled  automatic  stay.  Sub- 
section (d)  of  new  section  23  would  require  a  court  to  enter  an  order  staying  any 
acquisition  challenged  by  the  Department  of  Justice  or  Federal  Trade  Commission 
upon  certification  by  the  relevant  agency  that  relief  -pendente  lile  is  in  the  public 
interest.  The  Department  firmly  believes  that  it  must  have  a  greater  ability  to 
obtain  such  relief  than  it  presently  has,  for  the  reasons  I  have  already  set  forth 
with  respect  to  the  inadequacy  of  the  divestiture  remedy.  We  have  not  been 
successful  in  obtaining  such  relief  in  many  cases  precisely  because  courts  seem  too 
willing  to  accept  the  proposition  that  "divestiture  is  adequate  relief,  and  thus 
preliminary  relief  is  unnecessary.  But  the  automatic  stay  provision  in  Title  V,  in 
our  judgment,  goes  too  far.  The  language  of  subsection  (d)  does  not  provide  any 
discretion  to  the  district  court  to  lift  a  stay  once  imposed,  even  if  the  enforcement 
agency  does  not  object.  Once  again,  it  does  not  seem  to  me  appropriate  to  give 
such  unreviewable  and  irrevocable  discretion  to  any  government  agency,  even 
my  own,  in  this  manner.  I  would  therefore  strongly  urge  that  the  district  court  be 
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given  discretion  to  lift  the  stay,  but  only  upon  a  showing  by  the  defendant  of  ir- 
reparable harm,  or  that  the  suit  is  arbitrary  or  capricious  or  otherwise  completely 
without  merit.  The  statute  should  specifically  state  that  irreparable  harm 
shall  not  include  the  possibility  of  loss  of  anticipated  profits  from  the  proposed 
transaction  itself.  Any  determination  by  the  court  to  lift  a  stay  should  be  review- 
able before  the  Court  of  Appeals,  and  the  stay  should  remain  in  effect  until  the 
appellate  process  has  run  its  course. 

With  such  amendments,  the  Department  supports  subsection  (d)  of  new  Section 
23. 

We  cannot,  however,  support  subsection  (g),  which  estabHshes  a  fixed  procedure 
to  be  utilized  when  a  consummated  transaction  is  challenged.  In  sum,  it  requires 
that  when  such  a  challenge  is  filed  under  Section  7  of  the  Clayton  Act,  or  Sections 
1  or  2  of  the  Sherman  Act,  the  court  shall  determine  the  purchase  price  of  the  ac- 
quired stock  or  assets,  require  that  stock  assets  or  personnel  acquired  be  held  sep- 
arate pending  the  outcome  of  the  litigation,  and  that  profits  obtained  from  the 
acquired  firm,  stock  or  assets  be  held  in  escrow  during  the  litigation.  If  the  govern- 
ment prevails,  the  court  is  required  to  order  divestiture  of  the  acquired  stock  or 
assets,  along  with  any  profits  held  in  escrow,  at  a  price  not  to  exceed  the  purchase 
price. 

There  are  obvious  interpretative  difficulties  with  this  provision.  Actions  chal- 
lenging acquisitions  may  take  place  years  after  the  acquisition.  What,  in  such  cases, 
is  there  to  hold  separate?  Profits  may  not  be  readily  segregated  as  to  acquired 
assets,  and  it  is  not  clear  how  this  is  to  be  done.  The  purchase  may  have  occurred 
some  time  past,  and  the  assets  may  now  be  different.  The  purchase  price  at  the 
time  of  acquisition  may  be  markedly  different  than  the  value  at  the  time  of  suit. 
The  statute  does  not  deal  with  these  difficult  issues,  and  apparently  assumes  that 
the  same  provisions  should  be  applicable  whether  suit  is  filed  one  day  or  ten  years 
after  acquisition. 

The  theory  of  this  provision  appears  to  be  that  a  company  making  an  acquisition 
ought  to  be  able  to  obtain  on  divestiture  no  more  than  what  it  paid  for  it,  and 
should  obtain  no  profit  during  the  period  while  it  held  it.  This  would  certainly 
help  to  assure  willing  buyers,  who  might  in  some  cases  in  essence  purchase  the 
acquired  stock  or  assets  with  the  escrowed  profits.  It  would  operate  as  a  strong 
incentive  to  cooperate  with  the  government  prior  to  consummation.  But,  it  seems 
to  me,  it  will  also  operate  as  a  severe  disincentive  to  mergers  generally  and,  as  to 
those  already  consummated,  may  operate  quite  unfairly.  Any  firm  contemplating 
merger  or  other  form  of  acquisition  must  assume  that  at  some  time  there  is  a  risk 
of  challenge.  Merger  cases  are  seldom  black  or  white.  They  are  often  very  close 
calls.  And  so  the  firm  must  recognize  that  if  challenged  successfully,  it  will  lose 
any  accrued  value  in  the  assets  acquired,  will  presumably  not  obtain  recompense 
for  value  added,  and  must  surrender  any  profits  obtained.  (While  the  statute  is  not 
totally  clear,  we  believe  this  means  profits  earned  after  suit  is  filed). 

This  is  surely  a  severe  disincentive  to  merger,  and  goes  well  beyond  what  may 
be  necessary  to  insure  competition.  Such  a  disincentive  might  be  justified  if  mergers 
were  inherently  bad.  But  this  is  not  so.  Many  mergers  are  pro-competitive,  or 
promote  efficiencies.  Many  more  are  economical!}^  or  competitively  neutral.  Gen- 
erally, unless  there  is  a  recognized  harm,  businessmen  should  be  permitted  to 
make  and  implement  business  decisions  without  the  sort  of  disincentives  this  pro- 
vision would  create. 

If  the  pre-merger  notification,  waiting  period  and  judicial  stay  provisions  of 
S.  1284  are  enacted,  the  justification  for  subsection  (g)  becomes  even  less  apparent, 
for  by  hypothesis  the  merger  was  at  least  not  so  clearly  unlawful  that  preliminary 
relief  was  sought.  Moreover,  the  delay  in  bringing  an  action,  where  it  would 
perhaps  be  more  appropriate  than  now  to  assume  that  the  merger  was  initially 
viewed  as  unobjectionable,  would  itself  be  the  likely  cause  of  the  financial  loss 
imposed  upon  the  defendant. 

Finally,  subsection  (g)  as  written  requires  divestiture  of  the  acquired  assets 
in  all  cases  where  the  acquisition  was  challenged.  In  merger  cases  filed  well  after 
acquisition,  or  in  cases  under  Section  2  of  the  Sherman  Act,  it  may  no  longer  be 
clear  what  those  assets  are.  But  more  important,  divestiture  of  all  acquired  assets 
may  not  be  the  only  appropriate  relief.  If  the  acquired  assets  encompass  ten 
lines  of  commerce,  and  the  anti-competitive  consequences  are  present  in  only 
one,  does  it  follow  that  in  every  single  case  divestiture  of  all  acquired  assets  is 
always  desirable?  This  language  in  subsection  (g)  would  deprive  the  Department 
and  the  courts  of  all  flexibility  with  respect  to  relief,  and  we  strongly  oppose  it 
for  that  reason. 
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TITLE    VI 


Title  VI  of  S.  1284  amends  Section  5(a)  of  the  Clayton  Act,  which  deals  with 
the  extent  to  which  orders  terminating  government  antitrust  actions  constitute 
prima  facie  evidence  in  subsequent  private  damage  actions.  As  it  now  stands, 
Section  o(a)  allows  a  final  judgment  or  decree  rendered  in  any  civil  or  criminal 
antitrust  ])roceeding  V^rought  by  the  United  States  to  be  used  as  'prima  facie 
evidence  in  any  subsequent  ])rivate  action  or  government  damage  action  under 
Section  4A  of  the  Clayton  Act,  "as  to  all  matters  respecting  which  such  judgment 
or  decree  would  be  an  estoppel  as  between  the  parties  thereto."  Section  5(a) 
excludes  from  its  coverage  consent  judgments  or  decrees  entered  (1)  before  any 
testimony  has  been  taken  or  entered  and  (2)  in  government  damage  actions  under 
Section  4 A. 

Title  VI  would  make  several  changes.  First,  by  inclusion  in  Section  5(a)  of  the 
language  "or  is  guilty  of  an  offense  under  said  laws,"  it  presumably  seeks  to  codify 
the  court  decisions  treating  guilty  pleas  in  government  criminal  actions  as  prima 
facie  evidence  in  subsequent  private  treble  damage  actions.  We  support  this  change 
in  the  interests  of  clarity. 

vSecondly,  Title  VI  would  add  new  paragrajih  2  to  Section  5(a),  ])roviding  that 
a  plea  of  nolo  contendere  in  a  criminal  antitrust  proceeding  maj'  be  used  as  prima 
facie  evidence  in  any  subsecjiient  civil  action,  "as  to  all  matters  in  the  indictment 
necessary  to  sustain  a  judgment  of  conviction  upon  a  jury  verdict  that  the  de- 
fendant was  guilty  of  the  offense  charged  in  the  indictment."  This  would  pre- 
sumably include  a  government  damage  action  brought  under  Section  4A.  Sub- 
paragraph (2)(B)  would  allow  any  bill  of  particulars  filed  in  the  proceeding 
to  be  used  to  interpret  or  construe  the  indictment,  and  also  provide  that  any 
court  statements  on  behalf  of  the  defendant  in  connection  with  the  entry  of  the 
plea  would  also  be  usable  against  the  defendant  as  an  admission. 

Finally,  new  paragraph  (3)  would  continue  the  existing  exception  to  the  prima 
facie  rule  dealing  with  consent  judgments  or  judgments  in  government  damage 
actions  under  Section  4A. 

The  Department  is  opposed,  with  the  exception  noted  above,  to  enactment  of 
Title  VI.  We  do  not  believe  it  will  produce  any  more  than  marginal  affirmative 
benefits,  if  any,  and  it  could  well  have  a  substantial  adverse  effect  on  our  enforce- 
ment program. 

I  presume  that  the  justification  for  this  proposed  change  is  the  belief  that  it 
will  provide  some  assistance  to  private  treble  damage  claimants,  thus  increasing 
the  deterrance  effect  of  treble  damage  actions.  I  have  serious  doubts  about  both 
the  premise  and  the  conclusion.  In  addition,  such  a  change  would  remove  a 
measure  of  flexibility  in  dealing  with  criminal  defendants  now  availal)le  to  the 
Department  and  the  courts,  and  probably  result  in  the  htigation  of  more  criminal 
actions  than  now  occurs,  resulting,  in  my  view,  in  a  waste  of  resources  that  would 
better  be  utilized  in  other  waj^s.  Let  me  deal  with  each  of  these  points  in  turn. 

The  substantial  liberation  of  pretrial  discovery  in  recent  years,  the  marked 
trend  toward  a  highly  capable  plaintiff's  bar,  and  increased  access  (through 
judicial  rulings)  to  subpoenas  and  other  material  generated  by  the  government  in 
grand  jury  proceedings,  have  lessened  whatever  need  private  plaintiffs  may  have 
had  in  the  past  to  rely  on  a  prima  facie  effect  to  successfully  prosecute  a  treble 
damage  action.  For  example,  a  private  i)laintiff,  on  a  showing  of  particularized 
need,  can  move  for  the  production  of  documents  produced  before  a  grand  jury. 
He  can  interview  grand  jury  witnesses.  He  can  benefit  from  remarks  of  govern- 
ment counsel  in  oi)en  court  when  the  plea  is  received  and  when  sentence  is  imposed. 
He  can  obtain  extensive  information  through  depositions  and  written  interroga- 
tories. The  Multi-District  Litigation  Act  *  and,  to  some  extent,  class  action  rules 
and  procedures  have  also  lessened  whatever  disparity  in  the  relative  strengths  of 
the  parties  may  have  existed. 

There  is  also  a  serious  question  in  my  mind  as  to  whether  the  prima  facie  effect 
(which  of  course,  is  not  conclusive  ^)  has  in  fact  provided  a  significant  litigating 
advantage  in  the  past.  Although  for  purposes  of  settlement  discussions  it  i;^ 
undoubtedly  of  at  least  psychological  assistance  to  have  a  litigated  government 
decree,  if  the  parties  are  forced  to  trial,  proof  of  damages  may  frequently  involve 
issues  common  to  proof  of  the  violation  itself,  and  thus  little  time  or  expense  could 
be  saved. 


<28U.S.C.  §1407. 

5  See  Fanchon  &  Marco,  Inc.  v.  Paramount  Pictures,  Inc.  215  F.  2d  167  (9th  Cir.  1954),  cert,  den.,  348  U.S. 
912  (1955). 
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When  dealing  with  a  criminal  verdict,  or  more  in  point,  a  guilt.y  plea,  the 
advantage  is  even  more  doubtful.  The  leading  case  on  this  point,  Emich  Motors  v. 
General  Motors,^  involved  a  jury  verdict  of  guilty.  The  indictment  had  listed  26 
acts  as  the  means  for  effecting  the  conspiracj^,  and  the  jury  in  the  criminal  case 
had  been  correctly  instructed  that  the  government  need  not  prove  all  of  these 
acts  for  them  to  convict.  One  of  the  allegations  in  the  indictment  was  that  the 
business  of  the  treble  damage  plaintiff  had  been  injured  by  the  conspiracy.  The 
plaintiff  argued  that  the  prior  verdict  should  be  given  prima  lacie  effect  both  as 
to  the  existence  of  the  conspiracy  and  to  establish  the  fact  that  plaintiff's  business 
was  injured  by  the  conspiracy. 

The  Supreme  Court  held  that  the  jury  verdict  in  a  criminal  case  should  be 
treated  as  ■prima  facie  evidence  only  as  to  those  matters  which  would  raise  a  col- 
lateral estoppel  between  the  government  and  the  defendent,  including  "all  matters 
of  fact  and  law  necessarily  decided  by  the  conviction."  The  Court  held  that  the 
trial  in  the  damage  case  should  make  the  determination  of  what  that  meant  in  a 
particular  case,  "upon  an  examination  of  the  record,  including  the  pleadings,  the 
evidence  submitted,  the  instructions  under  which  the  jury  arrived  at  its  verdict, 
and  any  opinions  of  the  courts."  The  trial  judge  in  the  damage  action,  the  Court 
held,  is  to  be  given  wide  discretion  in  these  matters,  and  may  give  the  jury  any 
evidence  "necessary  or  appropriate  to  use  in  presenting  the  jury  a  clear  picture 
of  the  issues  decided  [in  the  prior  case]  and  relevent  to  the  case  on  trial."  Thus, 
Avhile  a  guilty  verdict  after  trial  is  arguably  of  some  advantage  to  subsequent 
private  plaintiffs,  how  much  advantage  is  unclear,  and  may  well  vary  from  case 
to  case  depending  on  a  variety  of  circumstances. 

What  if  there  is  no  trial  and  no  verdict,  but  only  a  plea  of  guilty?  While  guilty 
pleas  have  been  held  to  afford  the  -prima  facie  effect,^  how  is  that  to  be  imple- 
mented, especially  when  the  indictment  contains  (as  it  commonl}^  does)  a  variety 
of  allegations  supporting  the  general  charge?  There  is  no  record,  no  evidence  and 
no  jury  instructions  for  the  trial  judge  in  the  damage  action  to  use  as  a  basis  for 
determining  which  allegations  are  to  be  deemed  "necessarily  decided."  Moreover, 
decisions  subsequent  to  Emich  have  interpreted  it  to  mean  that  prima  facie 
effect  should  extend  only  to  facts  "importantly  involved"  in  the  criminal  pro- 
ceeding * — how  is  that  to  be  determined  from  a  guilty  plea?  The  impact  of  a 
guilty  plea  in  subsequent  damage  actions  is  obviously  uncertain,^  and  a  nolo 
plea  would  raise  similar  problems. 

The  language  suggested  in  new  paragraph  (2)  (A)  does  not  appear  to  solve  these 
problems,  nor  is  it  clear  that  they  can  be  solved.  In  an  indictment  charging  more 
than  one  specific  act  supporting  a  general  charge,  what  are  "all  matters  .  .  .  neces- 
sary to  .sustain  a  judgment  of  conviction  .  .  .?"  Nor  does  subparagraph  (2)  (B) 
provide  a  way  out  of  this  morass.  A  bill  of  particulars  may  not  be  (and  indeed 
frequently  is  not)  filed  in  cases  which  terminate  with  nolo  pleas.  And  a  defendant 
will  obviously  be  circumspect  in  his  court  statements  to  avoid  subsequent  adverse 
effects  in  a  damage  action.  In  summary',  I  doubt  that  granting  a  prima  facie  effect 
to  pleas  of  nolo  contendere  will  prove  to  be  of  significant  advantage  to  treble 
damage  claimants. 

Some  would  view  this  analysis  as  unduly  pessimistic.  Even  assuming  it  is,  I  do 
not  believe  that  the  result  of  this  change  would  be  any  significant  additional 
deterrent  impact.  Sherman  Act  violations  are  now  felonies.  The  passage  of  the 
Antitrust  Procedures  and  Penalties  Act  in  the  last  Congress  raised  the  maximum 
corporate  fine  to  $1  million,  and  extended  the  maximum  jjrison  sentence  to  three 
years.  In  addition.  Title  IV  of  S.  1284  will  provide  for  increased  deterrence  b.y 
facilitating  parens  patriae  litigation  by  the  states.  We  maj^  well  be  reaching  a 
point  of  diminishing  returns  on  additional  deterrence. 

Balanced  against  what  I  see  as  minimal  and  possible  illusory  benefits,  passage  of 
Title  VI  would,  in  my  opinion,  have  an  adverse  effect  on  the  Department's 
enforcement  program.  I  am  certain  that,  with  the  new  ]jenalities  and  the  much 
more  extensive  consent  decree  procedures  enacted  in  the  last  Congress,  we  will  be 
litigating  more  cases  than  in  the  past.  If  this  is  coupled  with  an  extension  of  the 
prima  facie  effect  to  nolo  pleas,  the  result  could  severely  tax  our  ability  to  bring 
new  cases — particularly^  cases  involving  structural  relief  which  demand  large 
portions  of  the  resources  we  have.  With  the  felony  penalty  attaching,  and  the 


9  340  U.S.  588  (1951). 

'  See^^7^co  Steel  Corp.  v.  North  Dakota,  376  F.  2d  206  (8th  Cir.  1967). 

8  See,  e.g.,  Farmington  Dowell  Products  v.  Forster  Mfg.  Co.,  421  F.  2d  61  (1st  Cir.  1970). 

e  c.f.  United  States  v.  Guzzone,  273  F.  2d  121  (2nd  Cir.  1959)  (guilty  plea  to  indictment  charging  nine  overt 
acts  can  not  be  used  in  a  subsequent  civil  action  brought  under  the  Surplus  Property  Act  to  establish  a 
violation  of  each  of  the  acts  alleged) . 
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treble  damage  liability  arguably  enhanced,  individuals  and  corporations  will  see 
little  to  gain  by  the  entry  of  a  nolo  \Aiii\. 

Of  course,  this  resource  argument  could  be  answered  by  simply  increasing  our 
resources,  and  this  might  well  be  a  rational  course  if  there  were  any  real  public 
benefits  to  be  gained.  But  in  my  view,  any  significant  benefits  are  highly  unlikely. 
The  result  would  merely  be  resources  wasted,  and  court  dockets  even  more 
crowded.  Thus,  while  I  appreciate  the  desire  of  the  sponsors  to  aid  affirmative 
antitrust  enforcement  and,  as  I  have  testified,  feel  that  much  of  S.  1284  in  fact 
reaches  that  goal,  Title  VI  is  not  worth  its  price.  For  these  reasons,  the  Department 
opposes  the  enactment  of  Title  VI. 

TITLE    VII 

Let  me  turn  now  to  Title  VII,  the  miscellaneous  provisions.  Section  701  proposes 
to  amend  the  Robinson-Patman  Act  and  Section  7  of  the  Clayton  Act  by  sub- 
stituting the  words  "in  and  affecting  commerce"  for  the  words  "in  commerce" 
wherever  that  term  appears. 

As  we  indicated  in  the  pending  American  Building  Maintenance  case  before 
the  Supreme  Court,  we  believe  that  Congress,  in  Section  7  of  the  Clayton  Act, 
exercised,  for  jurisdictional  purposes,  the  full  range  of  the  Federal  power  as 
granted  in  the  Commerce  Clause.  However,  if  the  Congress  believes  that  clarifica- 
tion of  that  position  is  necessary  or  desirable,  we  suggest  that  the  principle  be 
expressed  as  follows: 

Section  7.  That  no  corporation  shall  acquire,  directly  or  indirectly,  the  whole 
or  any  part  of  the  stock  or  the  whole  or  any  part  of  the  assets  of  another  corpora- 
tion, where  the  activities  of  either  corporation  are  in  or  affect  commerce  and 
where,  in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of  such 
acquisition  of  such  stocks  or  assets,  or  of  the  use  of  such  stock  by  the  voting 
or  granting  of  proxies  or  otherwise,  may  be  substantially  to  lessen  competition, 
or  to  tend  to  create  a  monopoly. 

We  wish  to  defer  for  the  moment  on  the  Roliinson-Patman  jurisdiction  issue. 
The  Administration  has  under  study — which  should  be  completed  shortly — the 
whole  question  of  Robinson-Patman  liability  and  its  effect  on  competitive  pricing. 
Accordingly,  we  would  wish  to  resolve  first  the  sulxstantive  issues,  and  then  propose 
as  part  of  that  package  any  necessary  jurisdictional  amendments. 

Section  702  would  appear  to  be  unnecessary  as  it  largely  restates  18  U.S.C. 
§  28,  enacted  as  part  of  the  Antitrust  Penalties  and  Procedures  Act  in  the  last 
term  of  Congress.  It  is  not  apparent  that  the  last  two  sentences  of  new  Section  21 
add  any  power  or  authority  which  a  district  court  does  not  already  have. 

Section  703  again  ajjpears  to  merelv  codify  the  existing  Federal  rules,  specifically 
Rule  37  of  the  Federal  Rules  of  Civil  Procedure.  Further,  Rule  37(b)(2)  provides 
several  additional  sanctions  to  those  set  forth  in  new  Section  22.  Among  these  are 
taking  as  established  designed  facts  as  asserted  by  the  party  seeking  discovery; 
prohibiting  the  nondisclosing  party  from  introducing  designed  material  into 
evidence;  staying  further  proceedings  until  the  order  is  obeyed;  and  issuing  an 
order  of  contempt  of  court.  It  is  not  clear  whether  new  Section  22  seeks  to  exclude 
these  sanctions  from  the  range  of  responses  available  to  the  court.  I  see  no  purpose 
in  such  a  limitation.  Whether  or  not  intended,  Rule  37  provides  everything  and 
more  than  is  offered  by  new  Section  22. 

In  spite  of  the  fact  that  the  language  does  not  serve  the  purpose,  I  surmise 
that  new  section  22  is  intended  to  make  new  law.  It  is,  I  gather,  intended  to  express 
a  Congressional  desire  that  courts  i^ress  harder  those  parties  who  fail  to  jjroduce 
evidence  Ijecause  of  foreign  criminal  discovery  laws,  so  as  to  force  the  waiver  of 
the  application  of  such  laws  or  to  force  their  circumvention. 

Cases  which  present  questions  of  compelling  foreign  discovery  by  using  i)r 
withholding  Rule  37  sanctions  require  the  exercise  of  dehcate  judgment  in  sifting 
complex  facts  and  in  weighing  inportant  and  conflicting  values  and  policies. 

As  the  Sui;reme  Court  has  said,  the  approjjriate  ai^plication  of  the  Federal  rule 
depends  upon  "the  exigencies  of  particular  litigation,"  upon  "the  circumstances 
of  a  given  case."  '" 

As  reported  in  a  recent  law  review  article,  several  attorneys  and  Government 
officials  who  are  experienced  in  dealing  with  the  i)roblem  of  foreign  antitrust 
discovery  tend  to  be  satisfied  with  the  way  district  court  judges  are  presently 
deahng  with  this  issue  under  Rule  37." 


•0  Sockte  Internationale  v.  Rogers,  357  U.S.  197,  206  (1958). 

i>  Smith,  "Discovery  of  Documents  Located  Abroad  iu  U.S.  Antitrust  Litigation;  recent  developments 
In  the  law  concerning  the  foreign  illegality  excuse  for  non-production,"  14  Uo.  Journal  of  International  Law 
747,  at  757-760. 
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They  are  reported  to  share  a  consensus  view  to  the  effect  that  the  availability 
of  the  threatened  sanctions  tends  to  yield  substantial  production;  that  courts  are 
slow  to  find  a  "good  faith  inability  to  comply";  and  that  instances  of  our  courts 
being  affected  by  foreign  governmental  protests  to  the  compulsion  of  discovery 
are  quite  rare. 

Given  the  significant  questions  of  international  law  and  comity  among  nations 
which  are  raised  by  this  issue,  compulsion  of  foreign  discovery  by  Congressional 
enactment  should  not  be  undertaken  apart  from  international  diplomatic  ne- 
gotiations seeking  the  development  of  international  treaties  on  this  matter  among 
nations.  Thus,  we  oppose  Section  703  of  Title  VII. 

In  conclusion,  let  me  again  commend  the  sponsors  of  S.  1284  for  their  efforts, 
largely  successful  in  my  view,  to  deal  with  a  wide  variety  of  difficult  antitrust 
issues,  and  urge  rapid  consideration  by  the  Congress  of  this  legislation  with  the 
suggestions  discussed  in  this  testimony. 

Appendix  A 

1.  Section  201  {h) 

We  would  oppose  the  inclusion  of  the  words  in  clause  (f)  of  Section  2  of  the 
Civil  Process  Act  "including  any  body  acting  or  purporting  to  act  under  color  or 
authority  of  State  law."  This  language  would  not  aid  in  the  enforcement  of  a 
CID,  and  does  not  deprive  any  such  body  with  any  defense  arising  from  Parker  v. 
Brown,  317  U.S.  341  (1943),  or  elsewhere.  Since  it  is  not  necessary,  it  should  be 
deleted  as  surplusage. 

2.  Section  201{c) 

The  words  "or  may  have  reasonable  means  of  access  to"  (on  lines  8-9  of  page  4) 
and  "or  may  reasonably  be  able  to  secure"  (on  line  10  of  page  4)  should  be  deleted 
as  overly  broad  and  inconsistent  with  Rule  34  of  Federal  Rules  of  Civil  Proce- 
dure. The  words  "the  subject  matter  of"  (on  line  11  of  page  4)  should  be  deleted  as 
surplusage.  The  word  "examination"  (on  line  16  of  page  4)  should  be  deleted  and 
replaced  with  the  words  "inspection  and  copying  or  reproduction"  to  conform  to 
Section  3(b)  (2)  (ii)  of  the  Civil  Process  Act. 

3.  Section  201  {d) 

The  language  "conduct  constituting  the  alleged  antitrust  violation  which  is 
under"  (on  lines  23-24  of  page  4)  should  be  deleted  to  conform  to  the  scope  of 
Section  201(a).  The  words  "or  the  Federal  administrative  or  agency  proceeding 
involved"  should  be  inserted  following  the  word  "thereto"  (on  line  25  of  page  4) 
in  order  to  conform  to  the  authority  in  Section  201  (j).  Subsection  3(b)(2)  (B)  (i) 
should  be  moved  to  follow  3(b)(2)  (B)  (iii)  for  purposes  of  symmetry. 

4.  Section  201  (e) 

The  language  "of  such  alleged  antitrust  violation"  (on  lines  11-12  and  17-18 
of  page  6)  should  be  deleted  as  unnecessary  and  arguably  inconsistent  with  the 
scope  of  Section  201(a). 

5.  Section  201  (g) 

The  language  "or  to  which  he  or  it  has  reasonable  access"  (on  lines  11-12 
and  line  21  of  page  8)  should  be  deleted  for  the  reasons  stated  in  No.  2  of  this 
Appendix. 

The  language  governing  certification  of  the  responses  to  demands  for  produc- 
tion of  documents  and  answers  to  written  interrogatories  must  be  clarified  to 
insure  that  responses  are  made  and  certified  by  the  appropriate  person  (if  a 
natural  person,  the  person  to  whom  the  demand  is  directed).  Thus,  new  sub- 
section (i)  should  be  amended  by  adding,  following  the  word  "by"  (on  line  7 
of  page  8)  the  words  "the  person,  if  a  natural  person,  to  whom  the  demand  is 
directed  or,  if  not  a  natural  person,  by".  Similarly,  new  subsection  (j)  should 
be  amended  by  adding  before  the  word  "to"  (at  the  beginning  of  line  19  on  page 
8)  the  words  "by  the  person,  if  a  natural  person,  to  whom  the  demand  is  directed 
or,  if  not  a  natural  person,  by  a  person  or  persons  responsible  for  answering  each 
interrogatory,". 

In  addition,  new  subsection  (j)  should  be  amended  to  provide  that  objections- 
to  particular  interrogatories  may  be  submitted  in  lieu  of  answers.  To  accomplish 
this,  subsection  (j)  should  be  amended  by  adding,  following  the  word  "oath" 
(on  fine  16  of  page  8)  the  words  "unless  it  is  objected  to,  in  which  event  the 
reasons  for  objections  shall  be  stated  in  lieu  of  an  answer,". 
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Also,  it  is  probably  desirable  for  sake  of  conformity  to  amend  new  subsection 
(j)  by  adding,  following  the  word  "possession"  (on  line  20  of  page  8),  the  words 
"custody,  or  control". 

New  subsection  (k)(l)  should  be  amended  by  deleting  the  word  "may"  (on 
line  11  of  page  9)  and  inserting  in  its  place  the  word  "shall." 

New  subsection  (k)(4)  should  be  deleted  and  replaced  with  the  following: 

When  the  testimony  is  fully  transcribed,  the  transcript  shall  be  submitted  to 
the  witness  for  examination  and  shall  be  read  to  or  by  him,  unless  such  examination 
and  reading  are  waived  by  the  witness  and  by  the  parties.  Any  changes  in  form 
or  substance  which  the  witness  desires  to  make  shall  be  entered  upon  the  transcript 
by  the  officer  with  a  statement  of  the  reasons  given  by  the  witness  for  making 
them.  The  transcript  shall  then  be  signed  ]:)y  the  witness,  unless  the  parties  by 
stipulation  waive  the  signing  or  the  witness  is  ill  or  '  annot  be  found  or  refuses  to 
sign.  If  the  transcript  is  not  singed  by  the  witness  within  30  days  of  its  submission 
to  him,  the  officer  shall  sign  it  and  state  on  the  record  the  fact  of  the  waiver  or  of 
the  illness  or  absence  of  the  witness  or  the  fact  of  the  refusal  to  sing  together 
with  the  reason,  if  any,  given  therefor. 

The  officer  shall  certify  on  the  transcript  that  the  witness  was  duly  sworn  by 
him  and  that  the  transcript  is  a  true  record  of  the  testimony  given  by  the  witness 
and  promptly  send  it  by  registered  or  certified  mail  to  the  investigator.  Upon 
payment  of  reasonable  charges  therefor,  the  investigator  shall  furnish  a  copy  of 
the  transcript  to  the  witness  only,  except  that  such  witness  may  for  good  cause 
be  limited  to  inspection  of  the  official  transcript  of  his  testimony. 

6.  Section  201  {i) 

In  order  to  insure  that  documents  or  interrogatories  obtained  pursuant  to  the 
Civil  Process  Act  may  be  used  in  oral  testimony  proceedings  under  the  Act,  the 
following  language  should  be  added  to  subsection  (c)  of  Section  4: 

Any  documentary  material  described  in  subsection  (b)  (2)  of  Section  3  or  in- 
terrogatories served  pursuant  to  this  Act  may  be  used  in  connection  with  any 
oral  testimony  taken  pursuant  to  this  Act. 

In  addition,  in  order  to  clarify  that  CID  materials  may  be  used  internally  within 
the  Antitrust  Division  during  the  course  of  any  investigation,  the  following  lan- 
guage should  be  added  following  the  phrase  "Department  of  Justice":  ",  for  such 
use  as  such  officer,  member  or  employee  determines  to  be  required.  No  such 
material  shall  be  disclosed,  except  as  provided  under  subsection  (d)  of  this 
Section." 

7.  Section  201  {j) 

The  words  "of  the  Antitrust  Division"  (on  lines  23-24  of  page  12)  should  be 
deleted  as  overly  restrictive  and  unnecessary,  and  to  make  clear  that  United  States 
Attorneys  are  included.  The  words  "or  to  conduct  any  antitrust  investigation" 
(on  lines  1  and  2  of  page  12)  should  be  deleted.  The  words  "grand  jury,  or"  should 
be  inserted  after  the  word  "case"  (on  line  9  of  page  12).  The  words  "or  investiga- 
tion" (on  line  10  of  page  12)  should  be  deleted.  These  changes  to  subsection 
(d)  (1)  would  limit  the  external  use  of  CID  information  to  formal  proceedings,  and 
would  not  permit  its  external  use  in  other  antitrust  investigations,  except  to  the 
extent  permitted  in  Section  201  (i)  as  suggested  to  be  amended  in  No.  6  of  this 
Appendix. 

In  paragraph  (2)  of  subsection  (d),  the  words  "Antitrust  Division"  (on  line  17 
of  page  12)  should  be  deleted,  and  replaced  with  the  words  "Attorney  General,  or 
the  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division".  This  would 
conform  to  the  language  of  other  provisions  of  the  Civil  Process  Act.  The  words 
"while  participating  in  any  Federal  administrative  or  regulatory  agency  pro- 
ceeding" (on  lines  17  and  18  of  page  12)  should  be  deleted.  The  word  "such"  (on 
line  20  of  page  12)  should  be  deleted  and  replaced  with  the  words  "any  Federal 
administrative  or  regulatory  agency  proceeding".  This  will  make  clear  our 
authority  to  seek  information  before  we  formally  become  a  party  in  any  such 
proceeding,  and  would  conform  to  the  general  concept  of  the  CID  as  a  precom- 
plaint  investigatory  tool. 

Paragraph  (2)  of  subsection  (d),  as  amended  in  conformance  with  the  sugges- 
tions contained  in  this  Appendix,  should  be  re-numbered  (3),  and  a  new  paragraph 
(2)  should  be  inserted,  as  follows: 

The  antitrust  investigator  or  investigators  having  custody  and  control  of  any 
documentary  material  described  in  subsection  (b)  (2)  of  Section  3,  interrogatories 
served  pursuant  to  this  Act  and  answers  thereto,  or  transcripts  of  oral  testimony 
taken  pursuant  to  this  Act  may  deliver  to  the  Federal  Trade  Commission,  in 
response  to  a  written  request,  copies  of  such  documentary  material,  interrogatories 
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and  answers  thereto,  or  transcripts  of  oral  testimony  for  use  in  connection  with 
an  investigation  or  proceeding  under  its  jurisdiction.  Upon  the  completion  of 
any  such  investigation  or  proceeding,  the  Commission  shall  return  to  the  anti- 
trust investigator  or  investigators  any  such  materials  so  delivered  and  not  having 
been  introduced  into  the  record  of  such  a  case  or  proceeding  before  the  Com- 
mission. While  such  materials  are  in  the  possession  of  the  Commission,  it  shall 
be  subject  to  any  and  all  restrictions  and  obligations  which  this  Act  places  upon 
the  custodian  of  such  documents  while  in  the  possession  of  the  Antitrust  Division 
of  the  Department  of  Justice. 

8.  Section  201{1) 

The  word  "had"  (on  line  15  of  page  13)  should  be  "has". 

9.  Section  201  {r) 

All  words  following  the  word  "Act"  (on  lines  17  and  18  of  page  16)  should  be 
deleted.  The  deleted  language  is  unnecessary  in  view  of  the  availability  of  other 
criminal  sanctions  under  Section  201(g). 

10.  Section  202 

The   words    "the   provisions   providing  for   the   production   of   documents     or 
information"  should  be  added  following  the  word  "and"  (on  line  20  of  page  16). 
This  would  eliminate  any  possible  ex  post  facto  problem. 

Appendix  B 

I  am  pleased  to  respond  to  the  Committee's  invitation  to  testify  on  H.R. 
12528,  a  bill  to  permit  the  several  States  to  seek  redress  for  their  citizens  and 
political  subdivisions  for  damages  suffered  as  a  result  of  violations  of  the  anti- 
trust laws.  H.R.  12528  would  work  major  changes  in  this  area. 

Broadly,  H.R.  12528  would  grant  to  the  States  the  right,  through  their  respec- 
tive attorneys  general,  to  sue  for  damages  to  citizens  of  that  state  as  a  result  of 
antitrust  violations,  either  through  the  device  of  a  class  action  or  in  the  role  of 
parens  patriae.  H.R.  12528  would  also  have  a  major  impact  on  the  establishment 
and  calculation  of  damages  in  any  such  action.  The  bill  provides  that,  in  such  an 
action,  the  separate  damages  of  each  citizen  need  not  be  individually  proven, 
but  those  of  all  citizens  of  a  State  can  instead  be  aggregated,  and  that  proof  of 
damages  may  be  made  by  various  statistical  or  allocatory  methods.  The  bill 
further  provides  for  methods  of  distribution  of  any  funds  recovered. 

H.R.  12528  also  provides  that  a  State  may  bring  an  action,  again  in  the  role 
of  parens  patriae,  for  damages  from  such  violations  to  the  "general  economy"  of 
the  State. 

Finally,  H.R.  12528  contains  two  provisions  directly  involving  the  Attorney 
General  of  the  United  States.  The  first,  contained  in  New  Section  4D,  provides 
that  the  Attorney  General  shall,  in  certain  circumstances,  notify  the  various 
States  of  the  possibility  that  those  States  may  have  an  action  for  damages  arising 
from  an  antitrust  violation.  In  the  event  of  the  failure  of  those  States  so  notified 
to  bring  such  an  action  within  a  certain  time  period,  the  Bill  further  provides 
that  the  Attorney  General  shall  himself  initiate  such  an  action,  as  parens  patriae 
for  the  citizens  of  that  State.  New  Section  4D  contains  further  provisions  govern- 
ing the  measure  of  damages  and  the  distribution  of  monies  recovered  in  such 
suits  brought  by  the  Attorney  General  of  the  United  States. 

The  second  provision  directly  affecting  federal  interests  in  New  Section  4E, 
which  provides  for  recoveries  by  states  with  respect  to  federally  funded  State 
programs.  The  Attorney  General  is^given  the  right  to  intervene  in  such  actions, 
and  also  is  given  the  power  to  initiate  actions  on  behalf  of  States  which  do  not 
do  so  under  circumstances  similar  to  those  described  above  with  respect  to  New 
Section  4D.  Provision  is  also  made  for  allocating  an.y  monies  recovered  in  such 
an  action. 

This  is  a  relatively  short  bill,  as  proposed  legislation  goes;  its  size,  however, 
is  no  measure  of  its  potential  importance.  The  provisions  of  this  bill,  if  enacted 
into  law,  would  be  likely  to  have  a  dramatic  impact  on  State  activity  under  the 
antitrust  laws.  The  issues  here  are  difficult  as  well  as  important;  there  are  counter- 
vailing considerations  which  must  be  balanced  before  a  reasoned  judgment  is 
possible. 

Section  4  of  the  Clayton  Act  now  provides  that  any  person  injured  in  his  busi- 
ness or  property  as  a  result  of  a  violation  of  the  antitrust  laws  may  bring  an  action 
to  recover  three  times  the  damages  suffered.  Section  4  has  been  interpreted  to 
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include  a  State  in  the  definition  of  "person,"  and  thus  a  State  may  clearly  main- 
tain an  action  in  its  proprietary  capacity  for  any  damages  suffered.  There  seems 
no  logical  reason  why  a  State  could  not  also  bring  such  an  action,  under  Rule  23 
of  the  Federal  Rules  of  Civil  Procedure,  as  the  representative  of  all  persons  simi- 
larly situated,  and  in  fact  the  Courts  have  generally  allowed  such  actions  where 
theother  criteria  of  Rule  23  are  met.^  Judge  Sirica's  recent  decision  in  the  Apicilm- 
Hn  litigation  contains  perhaps  the  most  through  exposition  on  this  point. 

There  are,  however,  some  questions  whether  this  procedure,  even  if  available, 
is  sufficient  to  enable  the  States  to  protect  their  citizens  from  antitrust  violations. 
As  a  result.  States  have  in  recent  times  turned  to  an  alternative  procedure,  that  of 
suit  in  their  historical  role  of  parens  patriae.  Recent  judicial  decisions  have, 
however,  limited  the  rights  of  States  to  bring  such  actions. 

The  States  have  attempted  to  move  as  parens  patriae  in  two  different  ways. 
First,  they  have  sought  to  sue  on  behalf  of  all  injured  citizens  of  the  States; 
second,  they  have  sought  to  recover  damages  to  the  general  economy  of  the  State. 
In  Hawaii  v.  Standard  Oil,"^  the  Supreme  Court  held  that  Section  4  of  the  Clayton 
Act  did  not  authorize  a  State  to  sue  for  damages  to  the  "general  economy"  of  the 
State,  basically  because  such  injury,  even  if  proven,  did  not  qualify  as  injury  to 
its  "business  or  property"  as  required  by  the  statute.  The  Court  specifically  did 
not  rule  on  whether  Hawaii  could  sue,  parens  patriae,  on  behalf  of  its  injured 
citizens;  such  a  claim  had  originally  been  made  by  Hawaii  and  dismissed  by  the 
district  court,  but  that  issue  was  not  before  the  Supreme  Court  for  its  review. 

However,  one  year  later  in  California  v.  Frito-Lay,^  the  Ninth  Circuit  Court  of 
Appeals  held  that  a  parens  patriae  action  by  California  to  recover  damages  sus- 
tained by  its  citizens,  while  possibly  desirable  and  perhaps  even  essential  "if  anti- 
trust violations  [of  particular  kinds]  are  to  be  rendered  unprofitable  and  deterred" 
was  not  justified  by  the  historical  recognition  of  the  parens  patriae  role  of  States 
this  country  and  thus  could  not  be  upheld  in  the  absence  of  specific  statutory 
authorization.  The  Court  of  Appeals,  however,  explicitly  made  no  findings  on  the 
desirability  of  such  an  authorization,  leaving  that  to  the  legislature,  "where  careful 
consideration  can  be  given  to  the  conditions  and  procedures  that  will  suffice  to 
meet  the  many  problems  posed  by  one's  assertion  of  power  to  deal  with  another's 
property  and  to  commit  him  to  actions  taken  in  his  behalf." 

The  first  provision  of  sub-paragaph  (a)(1)  of  New  Section  4C  would  provid(> 
that  a  State  could  seek  to  recover  damages  sustained  by  its  citizens  in  an  action 
brought  by  the  State  as  parens  patriae.  Such  an  action  by  the  State  would  not  be 
a  class  action  as  such,  and  would  not  be  subject  to  Rule  23  requirements. 

We  support  the  basic  concept  embodied  in  this  provision  of  H.R.  12.')28.  The 
alternatives  are  either  no  actions  on  behalf  of  individual  consumers,  or  actions 
brought  as  class  actions  under  Rule  23.  While  the  provisions  of  Rule  23  have  yet 
to  be  authoritatively  interpreted, <  there  are  indications  that  a  Rule  23  class 
action  may  not  be  the  optimal  vehicle  by  which  the  primary  purposes  of  Section 
4 — affording  a  cause  of  action  to  others  that  will  both  supplement  the  enforcement 
activities  of  the  federal  government  and  serve  as  an  additional  deterrent  against 
future  antitrust  violations — can  be  accomplished. 

Rule  23  is  basically  a  procedural  vehicle  for  the  efficient  and  expeditious  reso- 
lution of  multiple  claims. 

H.R.  12528  seeks  to  remove  these  limitations  on  the  ability  of  States  to  act 
in  their  role  of  parens  patriae.  As  described  by  the  Advisory  Committee  which 
drafted  the  Rule,  it  was  intended  to  provide  "economies  of  effort  and  expense, 
and  promote  uniformity  of  decision  as  to  persons  similarly  situated,  without 
sacrificing  procedural  fairness  or  bringing  about  undesirable  results."  Advisory 
Committee  Notes,  Proposed  Rules  of  Civil  Procedure  for  the  United  Stales  District 
Courts,  39  F.R.D.  73,  102-03  (1966). 

Section  4  of  the  Clayton  Act  (along  with  Section  16),  on  the  other  hand,  were 
intended  at  least  in  major  part  to  provide  incentives  to  what  have  been  described 
as  "private  attorneys  general"  to  bring  actions  in  which  they  could  recover  treble 
damages.  This  legislation  was  intended  to,  and  I  am  convinced  does,  serve  as  an 
additional  and  substantial  deterrent  to  those  contemplating  activities  which 
might  violate  the  antitrust  laws.  It  has  always  been  my  impression  that  the  private 


1  In  re  Ampkillin  Antitrust  Litigation,  55  F.R.D.  269  (D.D.C.  1972),  aff'd  sub  nom.,  Slate  of  Illinois  x. 
Bristol-Myers  Co.,  470  F.  2d  1276  (D.C.  Cir  1972);  In  re  Antibiotic  Antitrust  Actions,  333  F.  Supp.  2/8  (S.D. 
N.Y.  197i). 

2  405  U.S.  251  (1972). 

3  474  F.  2d  774  (9th  Cir.  1973).  „  ^       ^    ,.• 

*  A  case  Involving  Rule  23  is,  however,  currently  pending  in  the  United  States  Supreme  Court,  msen  v. 
Carlisle  &  Jacguelin,  No.  73-203  (argued  Feb.  25,  1974). 
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action  and  treble  damage  provisions  of  the  Clayton  Act  demonstrate  the  strength 
and  depth  of  the  national  commitment  to  competition  and  a  free  marketplace. 

There  can  be  no  doubt  that  the  treble  damage  remedy  provides  a  strong  deter- 
rent, especially  against  price-fixing  and  other  hard-core  per  se  offenses.  This 
damage  remedy  has  been  particularly  effective  in  cases  involving  large  purchasers, 
for  these  plaintiffs  are  likely  to  have  detailed  evidence,  a  sufficiently  large  economic 
stake  to  bear  the  inevitable  risks  of  a  lawsuit,  and  the  resources  to  meet  the 
apparently  inevitable  costs  of  protracted  and  complex  litigation.  However,  the 
remedy  has  been  less  effective  in  circumstances  involving  multiple  transactions 
of  relatively  small  size,  particularly  purchases  by  ultimate  consumers  of  products 
that  may  cost  as  little  as  25  or  30  cents.  There,  records  are  not  likely  to  be  avail- 
able, individual  claims  will  be  small,  and  the  claimants  less  likely  to  have  either 
the  sophistication  or  resources  necessary  to  prosecute  their  individual  claims. 

Rule  2.3  was  seen  by  some  as  a  possible  answer  to  this  problem.  In  fact,  it  has 
not  proved  to  be  the  panacea  sought  by  some  for  a  variety  of  reasons.  Foremost 
among  these,  in  my  opinion  is  that  it  was  not  drafted  for  the  purpose  of  facilitating 
the  tyjje  of  litigation  we  are  here  discussing.  Rule  23  was  Intended  to  provide  a 
method  of  consolidating  multiple  lawsuits,  to  make  one  case  where  there  were 
many.  In  those  situations  involving  multij^le  small  claims,  there  are  (in  the  absence 
of  Rule  23  or  something  similar)  rather  than  many  federal  cases  likely  to  be 
none.  In  fact,  in  those  situations.  Rule  23  may  encourage  suits  where  otherwise 
none  would  be  brought  but,  because  the  Rule  was  not  drafted  with  this  type  of 
litigation  in  mind,  it  is  not  surprising  that  various  provisions  of  Rule  23  have 
sometimes  been  interpreted  in  ways  which  hamper  the  maintenance  of  such 
actions. 

I  believe  that  there  is  a  need  for  the  availability  of  a  method  by  which  damages 
can  be  recovered  where  antitrust  violations  have  caused  small  individual  damages 
to  large  numbers  of  citizen-consumers.  Without  such  a  procedure,  those  antitrust 
violations  which  have  the  broadest  scope  and,  often,  the  most  direct  impact  on 
consumers  would  be  the  most  likely  to  escape  the  penalty  of  the  loss  of  illegally- 
obtained  profits.  Those  whose  injuries  were  too  small  to  bear  the  burden  of  complex 
litigation  would  have  no  effective  access  to  the  courts.  As  a  result,  the  goal  of 
deterrence  sought  by  the  Clayton  Act  would  be  frustrated  in  those  situations 
where  damages  fell  directly  on  small  consumers  or  purchasers.  It  may  be  that 
Rule  23  will  yet  prove  to  be  an  approi:)riate  vehicle  for  the  resolution  of  such 
claims.  The  Supreme  Courts'  decision  in  Eisen  v.  Carlisle  &  Jacquelin,  now 
pending,  will  provide  a  strong  indication  as  to  the  future  viability  of  Rule  23 
as  a  vehicle  for  antitrust  class  actions  by  consumers. 

In  the  meantime,  however,  a  statutory  grant  of  power  to  the  States  to  bring 
actions  as  -parens  patriae  on  behalf  of  the  State's  citizens  may  be  both  desirable 
and  useful.  There  are,  however,  several  significant  issues  which  I  believe  must  be 
carefully  considered  by  this  Committee  before  it  reaches  that  judgment. 

The  first  is  the  question  of  potential  duplicative  recovery.  It  is  clear  that  the 
po.s.?ibility  of  duplicative  recovery  was  one  of  the  reasons  for  the  Court  of  Appeals 
decision  in  California  v.  Frito-Lay.  Should  the  Congress  authorize  a  State  to 
bring  an  action  as  parens  patriae  for  damages  suffered  by  its  citizens,  and  some  of 
those  citizens  seek  independent  recoveries,  individually  or  by  class  action,  the 
result  could  in  effect  be  the  doubling  of  already  trebled  damages.  H.R.  12.528  as 
currently  drafted  contains  no  provision  to  deal  with  this  possibility.  If  the  Con- 
gress determines,  as  it  could  rationally  do,  that  a  State  is  an  appropriate  and 
adequate  representative  of  consumer  interests,  it  must  also  decide  whether  those 
represented  in  such  an  action  should-be  individual  consumers  or  all  purchasers, 
including  businesses,  corporate  and  otherwise.  I  believe  that  such  an  action  should 
be  limited  to  individual  consumers,  since  they  would  be  most  likely  to  not  have 
the  resources  and  potential  claims  to  initiate  their  own  actions.  It  would  also 
.seem  that  such  actions  should  be  undertaken  by  the  States  only  when  a  sub- 
stantial portion  of  their  citizen-consumers  are  affected.  This  will  have  the  dual 
purpose  of  limiting  State  actions  under  this  legislation  to  those  situations  most 
likely  to  be  difficult  to  maintain  under  existing  procedures,  and  focusing  State 
activity  on  the  most  widespread  violations.  It  would  also  help  to  alleviate  the 
double  recovery  problem. 

Consideration  must  also  be  given  to  limiting  duphcative  litigation  by  the 
citizens  of  any  State  which  has  brought  an  action  under  this  legislation.  This 
could  (and  perhaps,  to  be  workable,  must)  go  so  far  as  to  prohibit  all  actions  by 
represented  consumers,  and  providing  that  such  consumers  shall  not  be  included 
in  any  broader  action  initiated  or  maintained  by  someone  not  represented  by  the 
State  through  such  an  action. 
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It  can  be  argued  that  an  absolute  prohibition — without  a  chance  to  opt  out  as 
is  presently  available  in  Rule  23  class  actions — would  create  due  process  problems. 
I  agree  that  the  issue  is  far  from  clear,  but  I  think  a  responsible  argument  can  be 
made  that  representation  by  a  State  of  its  citizens'  interests,  especially  when 
those  interests  involve  a  large  number  of  small,  poorly-defined  individual  claims, 
is  adequate  representation  of  the  sort  which  insures  due  process  to  individual 
claimants,  especially  where  those  individuals  would  have  a  right  to  present  their 
claims  against  anj"  fund  eventually  recovered  by  the  State.  Moreover,  in  the 
antitrust  context,  the  private  right  of  action  afforded  is  a  statutory  right,  and  a 
statutory  right  which  waives  the  ordinary  jurisdictional  amount  requirement  for 
access  to  the  federal  courts.  Especially  from  an  antitrust  deterrence  point  of 
view,  it  is  difficult  to  justify  preserving  the  theoretical  rights  of  a  few  people  to 
bring  individual  actions  if  the  result  is  the  inhitjition  or  total  exclusion  of  the 
great  bulk  of  claims  and  the  resulting  immunization,  as  a  practical  matter,  of  the 
wrongdoer  and  his  illegal  gains. 

A  second  major  question  is  the  relationship  between  a  statutory  right  of  the 
States  to  bring  an  action  as  parens  patriae  and  the  provisions  of  Rule  23.  Rule  23 
sought  to  deal  with  many  issues  which  would  also  be  raised  by  a  parens  patriae 
provision  such  as  that  contained  in  H.R.  12528.  In  addition  to  the  rights  of  absent 
parties  which  I  have  just  discussed,  the  procedures  by  which  claims  should  lie 
handled,  the  methods  by  which  damages  could  be  established,  and  the  subsequent 
uses  to  which  luiclaimed  recoveries  could  l)c  put  are  all  issues  very  much  alive  in 
Rule  23  litigation  today.  H.R.  12528,  by  setting  out  standards  for  the  resolution 
of  these  issues  in  the  antitrust  context,  seeks  to  answer  the  jiotential  questions 
without  reference  to  Rule  23.  This  may  be  the  only  feasible  method  of  dealing 
with  these  problems  without  becoming  enmeshed  in  the  full  panoply  of  Rule  23 
and  its  problems,  but  this  issue,  it  seems  to  me,  must  be  carefully  considered  by 
this  Committee.  The  status  of  Rule  23  may  well  be  something  that  should  be  the 
subject  of  future  consideration  by  the  Congress;  the  interface  of  Rule  23  with 
this  proposed  legislation,  however,  must  be  part  of  this  Committee's  study  of 
H.R.  12528. 

The  second  provision  of  paragraph  (a)  of  New  Section  4C,  which  would  permit 
States  to  sue  as  representative  of  a  class  consisting  of  all  of  its  damaged  citizens, 
raises  this  issue  directly.  Except  for  whatever  other  provisions  in  this  bill  would 
apply  to  such  an  action.  Rule  23  would  apparently  be  applicable  to  any  such 
action;  this  is  the  only  provision  of  H.R.  12528  which  appears  directly  to  embody 
Rule  23.  The  interface  between  Rule  23  and  this  provision  may  well  raise  serious 
questions  of  interpretation,  and  thus  create  litigation  opportunities,  which  could 
be  avoided  by  deleting  any  reference  to  class  actions  or  class  representatives. 
The  deletion 'of  this  language  from  subparagraph  (a)(1)  would,  moreover,  not 
seem  to  create  any  disadvantages,  since  the  States  would  have  the  right  to 
proccea  in  such  situations  as  parens  patriae  in  any  event.  In  light  of  these  facts, 
we  wouia  suggest  that  sub-paragraph  (1)  of  New  Section  4C(a)  be  amended  to 
delete  tne  reference  to  class  actions.  The  State  would,  of  course,  still  be  free  to  bring 
individual  actions,  or  even  class  actions  under  the  provisions  of  Rule  2;),  in  its 
capacity  as  a  purchaser  of  goods  or  services,  a  procedure  which  has  been  approved 
in  a  number  of  district  courts  to  date  and  which  I  believe  is  not  seriously  questioned. 

Finallv,  this  Committee  should  consider  whether,  without  a  full  reassessment 
of  the  treble  damage  provisions  and  their  role  in  antitrust  enforcement,  actions 
such  as  those  which  would  be  authorized  by  H.R.  12528  should  be  availalile  for 
violations  of  such  antitrust  statutes  as  Section  7  of  the  Clayton  Act  and  the 
Robinson-Patman  Act.  The  notion  that  aggregated  damage  actions  for  violations 
of  those  statutes  could  be  undertaken  by  a  State  for  its  consumers  raises  the 
possibility  of  a  quantum  jumj)  in  damage  exposure  which  would  be  difficult  to 
measure  and  which  I  am  not  convinced  would  l)e  justifiable.  In  any  event,  it  is 
a  matter  which  deserves  serious  study. 

Let  me  turn  now  to  paragraph  (b),  which  deals  with  the  mensurement  <)f 
damages.  This  is  one  area  which  has  proven  to  be  of  difficulty  in  actions  involving 
great  numbers  of  small  individual  claims,  which  are  the  most  likely  kind  of  actions 
to  be  encouraged  bv  New  Section  4C(a)(l).  There  is  considerable  controversy 
today,  in  class  action  litigation  and  the  literatvire  arising  therefrom,  about  the 
propriety  of  various  methods  of  ascertaining  the  proper  amount  of  damages  to 
be  recovered  from  one  as  to  whom  liability  has  been  established.-'' 

Paragraph  (b)  of  New  Section  4C  is  intended  to  remove  the  uncertainties  as 
to  the  validity  of  certain  methods  of  establishing  and  measuring  damages  in  those 


5  See,  e.g.,  Handler,  "Twenty-Fourth  Annual  Antitrust  Review,"  72  Col.  L.  Rev.  1,  34-42  (19721:  Free- 
man, "Class  Actions  from  the  Plaintiffs'  Viewpoint,"  38  J.  Air  L.  Com.  401.  409-412  (1972). 
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cases  initiated  by  States  on  behalf  of  injured  citizens.  On  the  merits,  the  standards 
suggested  seem  to  us  appropriate  ones.  There  is  little  doubt  that  scientific  methods 
of  measuring  damages  through  statistical  sampling  and  other  devices  are  available.^ 
In  addition,  at  least  in  the  context  of  Sherman  Act  violations,  we  see  little  merit 
in  the  proposition  that  one  whose  antitrust  liability  is  estaV^lished  is  entitled  to 
retain  the  proceeds  of  his  illegal  acts,  absent  a  definitive  showing  by  each  individual 
damaged  of  both  that  fact  and  the  precise  amount  of  injury.  A  person  or  corpo- 
ration whose  hardcore  violation  of  the  Sherman  Act  has  been  established  is  the 
equivalent  of  a  thief;  he  has  obtained  money  from  persons  that  he  had  no  right  to 
take.  The  questions  of  whether  that  money  should  be  denied  him,  and  to  whom  it 
should  go,  seem  separable  and  not  necessarily  dependent  issues.  The  argument  that 
aggregated  damage  awards  will  allow  damages  to  be  awarded  to  those  unwilling 
or  unable  to  assert  their  claims  is  not  compelling,  especially  if  a  major  goal  of 
such  actions  is  deterrence.  Moreover,  who  actually  receives  the  money  as  a  result 
of  such  an  action  is  secondarj'  to  the  main  goal  of  depriving  the  wrongdoer  from 
retaining  the  "pot  of  gold"  resulting  from  his  illegal  acts.  Assuming  it  can  be  ade- 
quately established  that  a  certain  amount  of  monies  were  received  by  an  antitrust 
violator  as  a  result  of  his  violation,  he  should  as  a  matter  of  policy  be  liable  to  a 
forfeiture  of  that  amount  and  whatever  incremental  amount  Congress  may  decide 
is  appropriate,  to  the  benefit  of  all  parties  injured.  In  an  action  where  the  State  is 
representing  its  damaged  citizens,  the  State  would  seem  to  l)e  an  appropriate 
receiver  of  the  damages,  subject  to  the  rights  of  all  damaged  parties  to  claim  their 
pro  rata  share. 

I  do  think  it  is  appropriate  to  emphasize  one  point.  It  would  seem  highly  desir- 
able, whether  in  a  class-action  under  Rule  23  or  in  a  procedure  such  as  the  one 
envisioned  in  New  Section  4C(a)(l)  of  this  bill,  that  all  citizens  for  the  benefit  of 
whom  the  State  is  acting  have  the  opportunitj^  to  claim  their  share  of  recovered 
damages  prior  to  any  other  use  or  disposition  by  the  State,  regardless  of  the 
presence  or  absence  of  specific  State  laws.  To  the  extent  that  this  is  the  intent  of 
the  bill,  as  I  believe  it  is,  it  may  be  desirable  to  clarify  subparagraph  (b)  (2)  of 
New  Section  4C  accordingly. 

Finally,  to  the  extent  that  any  monies  recovered  are  not  fully  claimed  by  in- 
jured individuals,  the  use  of  the  fund  according  to  State  law  or  pursuant  to  the 
doctrine  of  cy  pres  under  the  direction  of  the  district  court  seems  to  me  to  be  the 
most  ajapropriate  provision  imaginable.  The  Department  supports  New  Section 
4C(b). 

Sub-paragraph  (a)  (2)  of  New  Section  4C  would  provide  that  a  State  can  also 
bring  an  action  as  parens  patriae  for  damages  "to  the  general  economy  of  that 
state  or  any  political  subdivision  thereof."  This  provision  seems  clearly  intended 
to  respond  to  the  Supreme  Court  decision  in  Hawaii  v.  Standard  Oil.  There,  the 
Court  held  that  Section  4  of  the  Clayton  Act  did  not  authorize  a  state  to  sue  for 
such  damages,  basically  because  such  injury,  if  proven,  did  not  qualify  as  injury 
to  its  "business  or  property"  as  required  by  the  statute. 

H.R.  12528  would  remove  this  statutory  impediment.  It  would  not,  however, 
deal  with  what  the  Court  in  Hawaii  saw  as  the  danger  of  duplicative  recoveries 
inherent  in  the  allowance  of  such  an  action.  The  only  effective  guard  against  such 
a  possibility  would  be  for  the  Congress  to  make  clear,  perhaps  in  legislative  his- 
tory, that  damages  recoverable  by  such  an  action  should  be  limited  to  those 
arising  from  illegal  actions  shown  to  have  adversely  affected  the  State's  economy 
or  retarded  its  economic  development  in  some  way  independent  from  or  in  addition 
to  the  damage  suffered  by  consumers  located  within  that  State.  In  those  situations 
where  a  State  can  show  an  interest  independent  from  that  of  particular  citizens, 
or  perhaps  in  situations  where  damage  to  the  general  public  which  may  not  be 
individually  compensable  can  be  shown,  the  danger  of  duplicative  recovery  would 
be  lessened  or  eliminated. 

Even  assuming  that  the  potential  of  duplicative  recovery  can  be  ameliorated,  I 
have  serious  reservations  about  the  creation  of  this  new  right  of  action.  Generally, 
I  believe  that  provable  damages  resulting  from  an  antitrust  violation  should  be 
recoverable  at  law.  The  right  of  action  created  by  subparagraph  (a)(2),  however, 
if  broadly  construed,  could  conceivably  expand  the  antitrust  damage  exposure  of 
individuals  and  companies  in  an  almost  unlimited  fashion.  Damages  in  such 
an  action  would  seem  to  be  inherently  difficult  to  quantify  and,  depending  on  the 
scope  given  to  the  action  by  judicial  interpretation,  perhaps  unforeseeable  even  by 
the  most  astute  businessman.  I  have  some  problem  with  the  spectre  of  massive 


6  We  recommend  inserting  the  word  "or"  between  "statistical  and  "sampling"  in  this  passage,  since 
there  may  be  other  valid  statistical  methods  besides  sampling  that  could  be  used  to  estimate  damages. 
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recoveries  based  upon  unquantifiable  and  perhaps  totally  unforeseeable  damages 
multiplied  by  three.  In  addition,  of  course,  if  the  worst  would  come  to  pass,  the 
possibility  would  arise  of  damages  on  a  scale,  wholly  unrelated  to  the  wrong- 
doer's gain,  that  would  result  in  significant  impairment  to  the  viability  of  those 
firms  from  whom  such  damages  were  recovered.  Such  a  result  in  itself  could  have 
anticompetitive  consequences,  since  only  the  largest  firms  involved  in  a  given 
violation  might  survive  the  financial  pressure  of  such  damage  awards. 

Let  me  turn  now  to  New  Section  4D.  Under  this  section,  the  Attorney  General, 
once  he  has  brought  a  damage  action  under  Section  4A  of  the  Clayton  Act,  would 
be  required  to  notify  any  State  which  he  "has  reason  to  believe"  would  be  entitled 
to  bring  a  similar  action  (presumably  under  New  Section  4C  of  this  bill)  that 
"would  probably  lead  to  a  substantial  recovery  of  damages."  Under  such 
language,  the  Attorney  General  is  asked  to  make  judgments  that  will  be  very 
difficult,  both  as  to  the  possibility  of  liability  of  the  prospective  defendants  to  the 
citizens  of  the  several  States  and  the  substantiality  of  the  potential  recovery  in 
such  actions. 

Once  he  has  made  these  difficult  judgments,  and  following  any  notification, 
those  States  notified  would  have  90  days  to  decide  whether  they  should  file  such 
an  action.  This  would  place  a  substantial  burden  on  the  States,  since  the  com- 
plexity of  such  cases  may  well  make  the  90-day  period  wholly  inadequate  for 
proper  analysis  of  their  rights,  responsibilities  and  possibilities  of  success.  This 
would  be  especially  true  for  smaller  States,  with  fewer  resources  available  in 
State  Attorneys  General  offices. 

Finally,  should  those  States  notified  either  fail  or  decline  to  bring  such  an  action 
within  that  90-day  period,  the  Attorney  General  is  directed  to  institute  an  action, 
as  parens  patriae,  in  place  of  the  State.  Such  a  requirement  could  create  serious 
problems.  The  State  may  have  declined  to  sue  because  it  concluded  there  was  not  a 
sufficient  legal  basis  for  such  an  action,  a  conclusion  not  necessarily  inconsistent 
with  the  Attorney  General's  previous  finding  that  he  had  "reason  to  believe" 
the  opposite.  This  provision,  since  it  removes  all  discretion  from  the  Attorney 
General,  could  very  well  require  the  institution  of  law  suits  which  are  not  justified 
by  any  conclusion  of  probable  liability  or  reasonable  likelihood  of  success.  In 
addition  to  the  potential  conflict  between  the  Attorney  General's  duties  under 
this  proposed  section  and  his  inherent  responsibilities  as  a  lawyer  and  an  officer  of 
the  Court,  this  provision  could  result  in  increased  pressure  on  an  already  over- 
crowded judicial  system  which  is  neither  required  nor,  in  the  final  analysis, 
warranted. 

More  importantly,  even  if  those  problems  outlined  above  were  either  soluble  or 
solved,  New  Section  4D  could  place  impossible  burdens  on  an  already  under- 
manned Antitrust  Division.  It  is  reasonable  to  presume  that  the  coml^ination  of 
the  short  time  period  for  State  review  and  the  strained  legal  resources  of  many 
States  would  result  in  a  significant  portion  of  such  cases  reverting  to  the  Attorney 
General,  who  would  be  required  by  statute  to  institute  suit.  Even  if  all  the 
affected  States  but  one  determined  to  bring  suit,  the  Attorney  General  would  still 
have  to  sue  on  behalf  of  that  one  State.  This  could  create  intolerable  burdens,  and 
it  is  conceivable  that  all  or  most  of  the  Division's  resources  would  have  to  be 
devoted  to  such  cases,  at  the  expense  of  criminal  enforcement,  actions  against 
illegal  mergers,  and  appearances  before  the  various  regulatory  agencies. 

In  addition,  this  procedure  may  well  create  disincentives  for  those  States  which 
do  not  now  have  substantial  antitrust  enforcement  programs  to  implement  such 
activities.  The  fact  that  States  can  recover  treble  damages  under  the  Clayton 
Act  in  effect  permits  them  to  operate  an  antitrust  enforcement  program  at  little 
or  no  cost  to  the  taxpayer.  Not  only  can  the  State  recover  its  actual  damages, 
but  additional  monies  which  it  can  use  for  more  antitrust  enforcement  or,  for  that 
matter,  other  public  purposes.  We  favor  this  approach,  for  it  seems  to  us  to  assure 
that  there  will  be  niore  enforcement  personnel  in  the  field  seeking  out  and  prosecut- 
ing antitrust  violators.  In  fact,  this  iS  one  of  the  basic  purposes  underlying  Section 
4 — to  provide  the  incentive  for  additional  enforcement  of  the  antitrust  laws  other 
than  by  the  Federal  Government.  This  is  a  likely  result  of  New  Section  4C;  New 
Section  4D  could  operate  against  that  goal.  For  these  reasons,  we  oppose  the  inclu- 
sion of  New  Section  4D  in  this  legislation. 

New  Section  4E  would  permit  a  State  to  recover  treble  damages  for  the  entire 
amount  of  overcharges  or  other  damages  sustained  in  connection  with  any 
federally-funded  State  program.  The  United  States  would  be  permitted  to  in- 
tervene in  any  such  action  to  protect  its  interests  in  the  fund  in  issue,  and  would 
be  empowered  to  bring  an  action  on  behalf  of  any  State  which  fails  or  declines  to 
sue  within  90  days  of  a  notification  from  the  United  States  that  probable  cause 
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for  such  a  State  action  exists.^  The  United  States  would  be  entitled  to  claim  re- 
imbursement of  its  equitable  share  of  any  damages  recovered  by  a  State  under 
this  Section.  We  assume  the  latter  would  be  the  federal  contribution,  untrebled. 
The  current  state  of  the  law  on  this  point  is  unclear.  It  has  been  argued  that 
allowing  such  recovery  by  States  is  in  essence  permitting  treble  damages  for  injury 
to  the  United  States,  a  notion  arguably  inconsistent  with  Section  4A  of  the  Clay- 
ton Act,  which  permits  the  United  States  to  recover  only  actual  damages  resulting 
from  antitrust  violations.  On  the  other  hand,  the  fact  that  the  State  funded  a 
portion  of  one  of  its  programs  with  monies  from  the  United  States  instead  of  from 
tax  revenues  or  other  sources  does  not  change  the  fact  that  the  damages  suffered 
were  suffered  by  the  State. 

We  believe  that  a  State  should  have  the  right  to  recover  treble  damages  for 
all  injuries  suffered  by  a  State  as  a  result  of  antitrust  violations,  regardless  of  how 
the  programs  were  funded.  Such  a  position  seems  most  consistent  with  the  primary 
purpose  of  section  4 — to  create  incentives  for  private  actions.  Such  private  actions 
are  significant  deterrents  to  future  violations,  and  it  should  make  no  difference 
that  a  portion  of  the  funds  which  financed  the  injured  program  come  from  the 
federal  government.  This  position  is,  incendentally,  not  inconsistent  with  Section 
4 A.  Section  4 A  merely  limits  the  United  States  to  the  recovery  of  actual  damages,  * 
and  imphes  no  hmitation  on  the  rights  of  private  parties  (including  States)  to 
recover  treble  damages  based  on  the  source  of  funds  or  revenues  with  which  the 
injured  activity  was  financed. 

While  we  support  the  inclusion  of  New  Section  4E,  we  would  suggest  certain 
changes  in  language.  First,  we  would  suggest  that  it  be  expressly  stated  that,  in 
those  instances  where  the  United  States  should  initiate  an  action  for  a  State  under 
New  Section  4E,  the  United  States  could  recover  for  the  State  the  same  amount 
of  damages  that  the  State  could  if  it  sued.  Second,  we  would  suggest  that  the 
references  to  regulations  be  deleted,  and  replaced  with  a  provisiln  that  provides 
for  the  reimbursement  of  the  United  States  for  its  expenses,  if  any,  in  prosecuting 
an  action  under  4E,  under  the  direction  of  the  District  Court. 

In  your  invitation,  you  also  asked  for  a  discussion  of  the  manner  in  which  the 
Antitrust  Division  acquires,  evaluates,  and  disseminates  information  concerning 
anticompetitive  practices.  Obviously,  the  Division  receives  information  from 
varied  sources,  including  a  not  insubstantial  number  of  complaints  from  business- 
men or  consumers  who  feel  they  have  been  injured.  The  Division  also  develops 
and  analyzes  economic  data,  largely  through  its  Office  of  Economic  Policy,  with 
the  purpose  of  identifying  those  areas  of  the  economy  which  show  indications  of 
interference  with  free  market  allocation  or  pricing  functions.  We  frequently  con- 
duct informal  investigations  which  rely  on  voluntary  compliance  with  requests 
for  information.  The  most  commonly  used  investigatory  tools,  however,  are  the 
grand  jury  and  the  Civil  Invesitgative  Demand  as  authorized  by  the  Antitrust 
Civil  Process  Act. 

The  grand  jury  is  an  important  investigatory  tool,  but  its  usefulness  is  limited 
to  those  situations  in  which  we  have  reason  to  believe  a  criminal  violation  or  the 
antitrust  laws  may  have  occured.  In  fact,  court  decisions  have  made  it  clear  that  a 
grand  jury  cannot  be  purposely  utilized  to  investigate  and  prepare  a  civil  action. 
Thus,  since  the  majority  of  our  investigations  and  cases  are  civil  cases,  the  grand 
jury  is  of  limited  value  in  many  situations. 

The  CID  is  potentially  a  very  useful  investigatory  tool.  As  it  stands  now,  how- 
ever, the  CID  is  limited  to  the  production  of  documents,  and  then  only  from  per- 
sons under  investigation.  It  cannot  be  used  to  compel  testimony,  noV  can  it  be 
utilized  against  persons  not  under  inves-tigation,  even  if  they  may  have  information 
highly  relevant  to  the  investigation.  At  least  one  court  decision  has  also  raised 
doubts  as  to  the  propriety  of  a  CID  when  the  investigation  is  centered  on  incipient 
conduct,  such  as  a  proposed  merger.^ 

The  Department  has  prepared  legislation  to  be  submitted  to  this  Committee 
which  would  extend  the  coverage  of  the  Antitrust  Civil  Process  Act  to  (1)  include 
persons  (including  natural  persons)  in  addition  to  those  under  investigation,  who 

'  While  the  language  of  New  Section  4E  indicates  that  the  United  States  would  not  be  required  to  bring 
such  an  action,  we  think  it  should  be  expressly  stated  that  the  United  States  is  under  no  obligation  to  exer- 
cise the  power  granted  by  New  Section  4E.  We  would  oppose,  for  many  of  the  same  reasons  stated  in  our 
discussion  of  New  Section  4D,  any  language  which  could  be  interpreted  as  requiring  action  by  the  United 
States  should  States  decline  or  fail  to  bring  their  own  suits. 

»  One  issue  that  should  be  clarified  is  the  effect,  if  any,  that  action  taken  under  New  Section  4E  would 
have  on  the  right  of  the  United  States  to  bring  its  own  action  based  on  a  federal  contribution  to  a  State 
program. 

»  United  States  v.  Union  Oil  Company  of  California;  343  F.  2d  29  (9th  Cir.  1965). 
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may  have  information  relevant  to  a  particular  antitrust  investigation,  and  (2) 
to  permit  the  service  of  written  interrogatories  and  the  taking  of  oral  testimony. 
This  proposal  would  also  remove  any  doubt  that  CIDs  may  issue  to  require 
information  relating  to  incipient  violations  and  specifically  jjrovide  that  evidence 
obtained  through  the  use  of  CIDs  may  be  used  in  investigations  and  cases  in 
addition  to  the  specific  investigations  to  which  the  CID  relates  and  any  case 
resulting  therefore. 

No  field  of  litigation  involves  facts  more  complex  and  records  more  extensive 
than  are  found  in  the  Government's  antitrust  cases.  The  task  of  amassing  the 
voluminous  data  essential  to  successful  antitrust  enforcement  is  of  considerable 
magnitude.  Insofar  as  it  went,  enactment  in  1962  of  the  Antitrust  Civil  Process 
Act  provided  a  signal  benefit  to  the  Government's  civil  investigations  by  authoriz- 
ing production  of  relevant  documents  from  corporations,  a.ssociations,  partner- 
ships, or  other  legal  entities  not  natural  persons,  under  investigation.  But  the 
limitations  on  the  scope  of  the  Demand  have  left  the  Act  far  from  meeting  essential 
investigatory  needs  of  the  Department's  Antitrust  Division. 

This  proposal  would  simply  make  available  to  the  Attorney  General  the  same 
antitrust  investigatory  powers  in  civil  investigations  that  he  now  has  in  criminal 
investigations,  and  provide  him  with  authority  similar  to  that  of  the  Federal  Trade 
Commission.  Enlarged  discovery  would  not  only  materially  assist  investigation 
of  facts  leading  to  decisions  on  the  filing  of  civil  actions,  but  will  facilitate  the 
reaching  of  decisions  on  whether  to  resort  to  grand  jury  proceedings. 

Insofar  as  dissemination  of  information  is  concerned,  the  Department  is  fre- 
quently limited  by  both  statutory  and  jjolicy  considerations  on  what  kind  of  in- 
formation may  be  disseminated.  For  example,  the  Federal  Rules  of  Criminal  Pro- 
cedure, specifically  Rule  6(e),  expressly  forbid  the  dissemination  of  information 
obtained  by  a  grand  jury  in  the  course  of  its  investigation  other  than  in  a  subse- 
quent judicial  proceeding  or  by  order  of  the  Court.  Similarly,  the  Antitrust  Civil 
Process  Act,  15  U.S.C.  §  1313(c),  restricts  the  availability  of  information  obtained 
through  the  use  of  a  Civil  Investigative  Demand.  Policy  considerations  argue 
against  the  announcement  of  pending  investigations  or  access  to  investigatory 
files,  especially  when  such  announcements  or  access  might  in  some  way  prejudice 
the  conduct  of  the  investigation,  adversely  affect  the  parties  under  investigation, 
or  expose  individuals  or  firms  which  ])rovide  information  to  the  Division  to  har- 
rassment  or  reprisals. 

Where  these  restrictions  are  not  applicable,  the  Department  has  been  and  re- 
mains willing  to  assist  other  public  agencies  to  the  greatest  extent  possible.  This  is 
especially  so  for  state  enforcement  agencies.  The  Department  makes  every  attempt 
to  assist  state  antitrust  agencies,'"  although  the  pressure  on  our  resources  un- 
doubtedly limits  our  ability  to  provide  as  much  help  as  either  the  State  agencies 
or  the  Department  would  desire. 

You  also  asked  for  a  discussion  of  the  Antitrust  Division's  plans  to  deal  with 
shortage  situations  and  the  competitive  problems  that  occasionally  arise  from  such 
conditions.  The  Division  is  keenly  aware  of  the  shortage  situations  that  exist  in 
some  areas  of  the  economy,  not  only  in  oil  but  also  in  such  diverse  commodities  as 
chemicals  and  paper.  We  have  received  a  number  of  complaints  which  seem  to 
relate  to  shortage  conditions  and  we  will  continue  to  investigate  any  such  com- 
plaints we  receive.  I  should  point  out  that  many  of  the  shortage  situations  we  are 
facing  today  have  been  aggravated,  if  not  created,  by  the  existence  of  price  con- 
trols. Without  quarreling  with  the  merits  of  a  decision  which,  on  t)alance,  might 
favor  control  over  the  price  of  certain  commodities  at  certain  times,  there  is  no 
doubt  that  the  existence  of  such  controls  can  discourage  ])roduction,  encourage 
exports  to  non-control  areas,  or  in  other  ways  directly  affect  the  availaViility  of 
the  product,  sometimes  to  the  i)oint  of  shortage.  The  elimination  of  price  controls 
is  a  step  toward  reducing  shortages  and  the  resultant  temptation  to  use  control 
over  supply  in  times  of  shortage  to  gain  unfair  competitive  advantages. 

Finally,  you  asked  about  the  applicability  of  merger  law  to  energy  conglom- 
erates. The"^  short  answer,  of  course,  is  that  Section  7  of  the  Clayton  Act  is  appli- 
cable to  all  corporations,  whether  conglomerate  or  not.  Of  course,  the  more 
diversified  the  companies,  frequently  the  more  difficult  to  show  the  i)robal)le 


10  For  example,  within  the  past  year  we  have  filed  briefs  amicus  curiae  in  support  of  state  plaintiffs  in  a 
number  of  cases,  including  In  re  Master  Key  Litigation.  1973  CCII  Trade  Cases  §74,  680  (M.D.  Conn.  1973); 
In  re  Coordinated  Pretrial  Proceedings  in  Western  Liqtiid  Asphalt  Cases,  Alaska  v.  Standard  Oil  Co.  of  Cali- 
fornia. 1973  CCH  Trade  Cases  §74,  733  (C.A.  9,  1973),  cert,  denied  42  U.S.L.W.  3459,  (U.S.  Feb.  19, 1974); 
and  North  Carolina  v.  Chas.  Pfizer  &  Co.,  Inc.,  Civil  Action  No.  2287  (E.D.N.C.  July  25,  1973). 
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lessening  of  competition  that  violates  Section  7.  In  fact,  however,  the  Antitrust 
Division  has  been  very  active  in  the  energy  area,  as  has  the  FTC.  For  our  part, 
there  is  currently  pending  in  the  Supreme  Court  a  case  involving  the  acquisition 
of  United  Electric  Coal  Companies  by  General  Dynamics  Corporation,  a  consoli- 
dation involving  two  major  coal  producers.''  The  Department  recently  filed  an 
action  charging  that  various  agreements  between  Texaco,  Inc.,  and  Coastal 
States  Gas  Producing  Company  violated  both  Section  1  of  the  Sherman  Act  and 
Section  7;  that  case  was  concluded  by  the  substantial  abandonment  of  the  chal- 
lenged agreements. '2 

These  examples  are  merely  illustrations  of  the  activity  of  the  Antitrust  Division 
in  the  energy  area.  Of  course,  this  activity  extends  beyond  mergers  and  acquisi- 
tions. Our  enforcement  activity  includes  investigation  and  analysis  of  competitive 
issues  involved  in  oil  and  natural  gas  pipelines,  nuclear  power,  international  ac- 
tivities, and  domestic  production,  refining,  and  distribution  of  petroleum  products. 

It  has  become  increasingly  clear  that  the  current  energy  shortage  requires  a 
coordinated  antitrust  enforcement  effort.  The  oil  industry  is  multinational  in 
character,  and  decisions  made  in  international  markets  may  have  substantial 
effects  upon  domestic  markets.  Strong  relationships  between  the  production  ot 
various  sources  of  energy — natural  gas,  petroleum,  fissionable  materials — are  also 
evident.  For  these  reasons,  the  Antitrust  Division  is  in  the  process  of  establishing 
an  Energy  Unit,  charged  with  the  investigation  of  possible  antitrust  violations  in 
the  energy  industry,  conducting  grand  jury  proceedings  and  preparing  and  trying 
antitrust  cases.  The  work  of  the  Unit  will  be  related  solely  to  energy  concerns, 
specifically  those  arising  from  the  current  energy  shortage. 

I  hope  this  somewhat  lengthy  statement  is  responsive  to  your  invitation,  and 
I  stand  ready  to  answer  any  questions  you  might  wish  to  ask. 


May  15,  1975. 
Hon.  Thomas  E.  Kauper, 

Assistant  Attorney  General,  Antitrust  Division,  U.S.  Department  of  Justice,  Washing- 
ton, D.C. 

Dear  Mr.  Kauper:  In  addition  to  the  documents  and  responses  to  questions 
to  be  submitted  for  the  record  as  requested  at  the  May  7  hearing  on  the  Antitrust 
Improvements  Act  of  1975  (S.  1284),  it  would  be  useful  for  the  Subcommittee  to 
receive  the  following  information  for  the  record. 

1 .  On  page  52  of  the  transcript,  we  discussed  whether  the  position  of  the  Depart- 
ment of  Justice  on  S.  1284  represents  the  views  of  the  Administration.  For  your 
information,  I  am  enclosing  a  copy  of  a  recent  letter  from  L.  William  Seidman 
declining  to  appear  before  the  Subcommittee.  It  would  be  helpful  to  the  Sub- 
committee if  the  Department  contiiaued  to  pursue  the  0MB  clearance  process  so 
that  the  Subcommittee  could  be  informed  as  to  the  Administration's  position 
on  S.  1284. 

2.  With  respect  to  the  premerger  stay  jjrovision  of  Title  V,  it  would  be  helpful 
if  you  could  elaborate  on  the  judicial  standards  required  to  enjoin  a  merger  before 
it  takes  place,  and  any  cases  construing  those  standards.  It  also  would  be  useful 
for  you  to  identify  the  cases  in  which  the  Department  sought  to  enjoin  consumma- 
tion of  a  proposed  merger  and  indicate  the  result.  Finally,  it  would  be  helpful 
for  the  record  to  include  a  table  identifying  each  Section  7  case  filed  bj'  the  Depart- 
ment, specifying  the  date  such  case  was  filed,  the  date  final  judgment  was  entered, 
the  result,  and  the  date  of  final  divestiture. 

3.  On  page  32,  you  suggest  a  more  Ijalanced  approach  to  the  automatic  stay 
provisions  if  the  Government  seeks  to  prevent  a  merger.  What  type  of  "irreparable 
harm"  do  you  envision  as  qualifying  under  the  standard  3'ou  propose? 

4.  On  page  45,  you  state  that  passage  of  Title  VI  would  "have  an  adverse  impact 
on  the  Department's  enforcement  program."  To  assist  the  Subcommittee  in 
evaluating  that  conclusion,  it  would  be  helpful  if  the  following  information  were 


^United  States  v.  General  Dynamics  Corp.,  No.  72-402   (argued  December  5,  1973). 
»  U.S.  V.  Texaco,  Inc.,  73  Civ.  2608  (S.D.N.  Y.,  final  judgment  entered  January  25,  1974). 
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added  to  the  information  contained  in  your  December  17,   1974,  letter  to  me 
respecting  the  criminal  cases  filed  by  the  Department: 

(a)  type  of  case  (e.g.,  price  fixing,  monopolization,  etc.) ; 

(b)  date  of  indictment; 

(c)  date  trial  commenced; 

(d)  date  of  district  court  judgment;  and 

(e)  if  the  court  rejected  a  plea  of  nolo  contendere,  did  the  defendant  then  plead 
guilty  or  not  guilty? 

5.  Section  703  is  derived  essentially  from  Section  282(d)  of  the  Administration's 
patent  bill  twice  introduced  by  Senator  Scott.  The  Department  and  0MB  argued 
strongly  to  the  Subcommittee  on  Patents,  Trademarks,  and  Copyrights  for  the 
inclusion  of  that  provision  in  last  year's  Administration  patent  bill  (S.  2504), 
and  the  Subcommittee  included  it  over  the  objections  of  a  number  of  foreign 
companies  and  embassies.  The  Administration  advised  that  the  provision  was 
necessary  in  light  of  the  action  taken  by  Beechem  and  the  British  Government. 

(a)  Please  elaborate  on  the  actions  taken  bj'  Beechem  and  the  British  Govern- 
ment; the  time  involved;  and  all  court  orders  and  decisions  relating  thereto. 

(b)  Please  provide  for  the  record  all  instances  of  litigation  respecting  the  produc- 
tion of  documents  to  the  Department  by  foreign  companies  in  antitrust  or  patent 
cases. 

6.  In  Appendix  A,  Item  1,  j^ou  suggest  that  the  language,  "including  any  body 
acting  or  purporting  to  act  under  color  or  authority  of  state  law"  should  be 
deleted  "as  surplusage  since  it  is  not  necessary." 

(a)  Apart  from  the  problem  of  what  harm  is  done  by  leaving  it  in  the  statute, 
if  it  is  merely  surplusage,  wouldn't  it  be  useful  to  have  this  authority  explicitly 
in  the  statute  as  the  Division  increases  its  investigation  of  anticompetitive 
practices  under  the  guise  of  State  action? 

(b)  It  would  be  helpful  to  provide  for  the  record  the  instances  in  which  the 
Department  sought  to  investigate  practices,  which,  arguably,  were  protected  in 
the  State  action  concept,  and  the  ability  to  obtain  documents  under  the  Anti- 
trust Civil  Process  Act. 

Your  prompt  response  will  be  appreciated,  as  it  is  our  present  intention  to  send 
the  May  7  and  8  hearing  record  and  supplemental  material  to  the  printer  on 
May  26"  1975. 

Sincerely, 

Philip  A.  Hart,  Chairman. 


Assistant  attorney  general 
antitrust  division 
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July   7,    1975 

Honorable   Philip   A.    Hart 
United  States    Senate 
Washington,    D.C.    20510 

Dear  Senator  Hart: 

This    is    in   response  to  your   letter  of   May    15,    19  75,    asking 

for   responses    to  several  questions    dealing  with   my   testimony 

before   your  subcommittee  on   the   Antitrust   Improvements   Act 
of    1975    (S.    1284) . 

For  sake   of   clarity,    I  will   respond  to  each   of  your  ques- 
tions  seriatim. 

1.  I    am  authorized  to  state   that   the   views   expressed 

in   this    letter,    as  well    as   the   views    contained  in   my   testimony 
of  May    7    as    clarified   and  expanded  by   this    letter,    represent 
the   views    of   the   Administration. 

2.  In   order  to  obtain   a  preliminary   injunction  barring 
consiammation   of   a  merger  or   acquisition   transaction  pending 
the   outcome   of    a  suit   instituted  by   the   Government   challenging 
the    transaction   under   the    antitrust    laws,    the   Government   must 
demonstrate   only    a   "reasonable   probability"    that   it  will 
prevail   on   the   merits .      See   United  States    v.    Atlantic   Pdchfield 
Co. ,    297   F.    Supp.    1061    (S.D.N.Y.    1969) ;    United   States    v.    Ingersoll- 
Rand   Co. ,    218    F.    Supp.    530    (W.D.    Pa.    1962) ,    aff 'd,    320    F.2d 

509    (C.A.    3.    1963) ;    United  States    v.    Crocker-Anglo  National 
Bank,    223   F.    Supp.    849    (N.D.    Calif.    196  3) ;    United  States    v. 
Chrysler  Corp. ,    232    F.    Supp.    651    (D.M.J.    1964).      No   separate 
showing  of    "irreparable   injury"    is    required,    as    such   is   em- 
bodied in   the   policy   of   the    antitrust   laws,    see,    e.g..    United 
V.    Ingersoll-Rand  Co.,    supra,    218    F.    Supp.    at   544.      In   Ingersoll- 
Rand,    the    District  Court  pointed  out   that   it  was   not    "necessary 
[for   the    Government]    to   demonstrate   the   precise   manner  in  which 
violation   of   the    lav;  will   result  in   injury   to   the   public 
interest.      It   is   sufficient   to  show   only    that   an    act   or   threatened 
act   is   within   the   declared  prohibition   of   Congress,"    218    F. 
Supp.    at   545.      Hov/ever,    despite   this    generally    accepted   rule, 
preliminary   relief  has   been   denied  where    a   company   involved 
in    tlie    transaction  v;as    in    a  severely  weakened   financial    condi- 
tion,   see    United  States   v.    G.    Heileman   Brewing  Co.,    345    F.    Supp. 
117    (E.D.    Mich.    1972),    and  where   economic    factors    might   make 
consummation   at    a   later  date   impossible,    see    United  States    v. 
Brown   Shoe    Co . ,    1956   Trade   Cas .    1    68244    (E.D.    Ilo.    1956). 
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Nonetheless,    the  essential   burden   of   the   Government   to 
obtain  preliminary   relief  is   to  demonstrate   the   probability 
of   success    on    tlie   merits.      In    a  sense,    the    "probability" 
standard   for  preliminary    relief  is    compounded,    since   the   Govern- 
ment's   ultimate   burden   in   a   Clayton   Act   §7    case   is    to  show 
a   reasonable    "probability"    of   a  substantial    lessening  of   com- 
petition,   see    United  States    v.    Marine   Bancorporation,    94    S.    Ct . 
2856,    2870    (197'1)  .      Thus,    as    a   logical   matter,    preliminary    re- 
lief  should  not  be   difficult   to   obtain.      In   practice,    it  has 
frequently  been  necessary   to   convince   the   trial    court  of   the 
ultimate   merits    of   the   case.      The   material   requested  is   attached 
as   Appendix  A.* 

3.      There   may  well  be   situations   in  which   a  stay   of   a 
proposed   transaction  would   appear   appropriate   or   desirable    at 
the    time   of   suit,    but  where    changed   conditions   make    reevaluation 
of   that   conclusion  necessary    at  some   time   prior   to  the   comple- 
tion  of   the    litigation  process.      It   is   obviously   difficult   to 
delineate    all  possible    factual    circumstances   v/hich   might   compel 
tliis    conclusion,    but   the   most   obvious   would  be  where   emergency 
financial   circumstances   made   continued  separate   operation   diffi- 
cult  or  perhaps    impassable.      Assuming   that  the   stay  v/ould 
be    automatically   imposed,    either  upon    the   initiation   of   a   legal 
challenge   or   a   request    from   the    Department,    and   assuming    further 
tliat   circuriTstances   could   arise   in  which   the    Department   and   the 
defendants   might   differ  on   tlie    appropriateness   of   a   continued 
injunction,    some    discretion   in    the    court   seems    desirable,    although 
this    discretion   must   be    limited  in   order   to   assure   the   effective- 
ness  of   the  procedure . 

There    are,    obviously,    a  number  of  ways    to   deal  with   this 
issue.      One    alternative    is    language   similar   to  that    contained 
in   the   Bank   Merger  Act    (12    U.S.C.    §18),   which   on   its    face    leaves 
tlie    district   court  with   broad   discretion   to   lift   the   stay 
automatically   imposed  when   a  proposed  bank   merger  is   challenged 
by   the    government.      Judicial   interpretation   has    sharply   cir- 
cumscribed this    apparent   discretion,    hov/ever,    and  controlling 
decisions    appear   to   require    a   court   to   find   that   the   challenge 
is    "frivolous"   before   a  stay  may  be    lifted. 

Another  alternative,   which  we  prefer,   would  be   to  include 
within   the   statute    language  which  would   leave    limited   discretion 
in    the   district   court,    in  words   which   are  broad  enough   to  cover 
any   possible    circumstances  which    could   appropriately   call 
for   lifting  of   the   stay    and  yet  narrow  enough   so   that   the   stay 
could  not  be    lifted  ivithout   an    appropriate   showing.      The 
follov/ing   language,    added   at   the   end  of  new   Section    23(d)    of 
Title   V  of   S.    12  84,    would  seem  to  meet   this    description: 

2 
'  Editor's  note. -For  Appendix  A  see  page  1006. 
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Such   order  staying   the   consummation   of   the 
acquisition   shall   remain   in    force   during 
the   pendency   of   litigation    and   any   appeals 
which   might  be   taken,    unless    the    court   shall 
otherwise   specifically   order.      Such   an   order 
shall  be   modified  only   upon   a  showing 
either  of   irreparable   harm  resulting   from 
the   continuation   of   the   order,    in  which   case 
the  order  shall  be  modified  only   to  the 
extent  necessary   to   deal  with   the  harm   re- 
sulting   from  the   total   prohibition    against 
consummation,    or  that   the   government 
challenge   to  the    acquisition   is   wholly 
without   merit   and   frivolous .      A  showing 
of    loss    of   anticipated  benefits    arising 
from  the   challenged  acquisition  itself 
shall   not  be   sufficient  to  meet   tlie 
standards    set    forth   in   tliis    section. 

There  may  well  be  alternative  language  formulations  which 
would  accomplish  the  desired  result,  and  my  staff  stands  ready 
to  work  with   the   subcommittee   staff   on   this    and  other  issues. 

4.  The   information    requested  is    attached   as    Appendix 
"B,"^ith   the  exception   of   that   sought   in  part    (e)    of  Question   4, 
which  we  were   unable   to  compile. 

3 

5.  The   information  is   attached  as   Appendix   "C." 

6.  (a)      We  believe   that   the   authority  which   this    lang- 
uage   seeks    to  establish   is    already    available   under  the   Antitrust 
Civil   Process    Act.      Our  interpretation   is  not,    however,    clearly 
established  by    judicial   decision.      In    fact,   we   are   now   in 
litigation   in   one   situation   involving   a  Civil    Investigative 
Demand    ("CID")    issued  to  the   Texas    State   Board   of   Public 
Accountancy.      The   Board   is    a   regulatory    agency  which   has    issued 
rules    of   professional   conduct  which   may    restrain   competition 

in   the   sale   of   accounting  services.      The   investigation  which 
prompted   the   issuance   of   the   CID  was    focused  on   tlie   Board   and 
its   actions,    including  the   issuance   of   rules    and  regulations. 

The   Board  sought   to  have   the   CID  set   aside,    arguing   that 
as    a  state    agency  it  v/as    immune    from  the    Sherraan   Act   and, 
therefore,    not   subject   to   a   CID.      The   district   court   granted 
the   Board's    petition,    holding   that  if   tiie    Board  was   exempt    from 
the   Sherman   Act,    which   tlie   Court   believed  was    the    case,    it 
could  not  be    a   "person   under  investigation"   v/ithin   the   meaning 
of   the   Civil   Process   Act.      The   Department   is   now    considering 
whetlier   to   appeal   tlie   district   court's   decision,    and  in    all 

3 
-  Editor's  note. -For  Appendix  B  see  page  1111. 

'  Editor's  note. -For  Appendix  C  see  page  1315. 
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likelihood  it  will   do  so. 

Should  this    decision   become   the    law,    there  would  be    a  need 
for  new  statutory   authority,    since   it   is   obvious   that  state 
regulatory   agencies    can   take   actions  which   are   not  ii-nmune    from 
Federal   antitrust   attack.      See    the    recent   Supreme   Court   deci- 
sion  in   Goldfarb    v.    Virginia   State   Bar.      And,    in    fact,    a  deci- 
sion  as    to  whether  particular   actions    of   a  particular   agency 
are  within   the   scope    of   the   Sherman   Act   cannot  be   made  without 
a   thorough   evaluation   of    all   the    facts    surrounding   those    actions, 
including   the  question   of  whether  those    actions    are   properly 
within    the    grant   of   authority   to  that    agency   or   are   otherwise 
commanded  by   the   state   itself  in   its    sovereign    capacity.      See 
Goldfarb,    Slip   Opinion,    p.    17.      Thus,    a  decision    as    to  immunity 
cannot  be   made    at   the   initial   investigatory   stage,    and   a   CID 
otherwise  proper  should  not  be   defeated  by   claims   of  potential 
immiinity . 

Should  sucli    additional    authority   become   necessary,    it   is 
not   clear   that   the   language   suggested  in   Section   201(h)    of 
S.    1284  would  be   sufficient   to   accomplish   its    intended  purpose. 
It  is   not  clear   that   the   inclusion   of   such    language  would  it- 
self defeat   the    rationale    of   the   court   in    the   Texas    Accountants 
case,    which    rested  on   the   ultimate   immunity   of   the   Board    for 
its   decision.      We   agree,    however,    that  it  would  not  be   affirma- 
tively harmful   to  have   such    language   in    the   statute,    and  it 
could  be   of  persuasive   value   in   such    cases    as    representing 
the   intent  of   Congress    that   investigations    of   such    agencies 
not  be   impeded  because   of   the  possibility   that   some    actions 
of   the    agency   might   ultimately   be  held   to  be   outside   the 
jurisdiction   of    Federal   antitrust   statutes . 

(b) .      It   is   difficult   to   determine  which   investigations 
in   the   past   involved  practices  which    "arguably"    were   protected 
from  the    reach   of   Federal    antitrust    lav;  by    the    "State    action" 
concept.      However,    as   best  we   are    able   to  determine,    the   Texas 
Accountants    matter  is   the    first   situation  where   compliance  v;ith 
a  CID  has   been   thwarted    (at   least   temporarily)    by   invocation 
of   that   concept. 

Finally,    let  me   clarify   one  point  in   my   testimony   of  May   7 
dealing  with   Title   IV,    parens   patriae    legislation.      On  page    17, 
I   indicated   that   such    actions   should  not  be    available    for  vio- 
lations   of   the   Clayton   Act.      I  would   like   to   reiterate   that 
position,    especially   as    it   relates    to  the    Robinson-Patman 
provisions.      The   Administration  will   submit   legislation   in   the 
near    future  which  would  significantly    alter   Robinson-Patman, 
and   limit   its    clearly   undesirable   effects    on   efficiency    and 
competition.      Robinson-Patman   in   its   present    form  is    anti- 
competitive,   and   clearly  new    legal    rights   based  on    Robinson- 
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Patman   should  be    and   are   strongly   opposed  by   this    Administration. 
This    rationale  would   also,    of   course,    apply   to   the   pro- 
posed expansion   of   jurisdiction   of   the    Robinson-Patman 
provisions    of   the   Clayton   Act   in    Section    701,   which    the 
Administration   opposes.      Let   me   suggest,    in    fact,    that 
parens    patriae    actions   which  would  be   authorized  by   S.    12  84 
should  be    affirmatively   limited  to  violations    of   Sections    1, 
2    and   3   of   the   Sherman   Act.      Those    are    the   statutes   which 
will   in   most   cases   be   employed,    and   a   clear    limitation    to 
those   statutes   would  eliminate   possible   undesirable   exten- 
sion of   the  parens   patriae    authority. 

As   you  will    recall,    in   my   testimony  before  your  subcommittee, 
I    took   no  position   on   the   provisions    of  Title    III,    deferring   to 
the    Federal   Trade   Commission.      The   Administration   is    continuing 
to   review   the  provisions    of  Title   III,    and  will   be   prepared   to 
state   its   position   on   those   provisions    in   the  near    future. 

Sincerely  yours , 


THO'IAS    E.    KAUPEI 
Assistant  Attorney   General 
.   Antitrust   Division 
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Senator  Hart.  The  committee  welcomes,  at  this  time,  in  a  different 
role,  someone  we  have  counseled  with  man}^  times  before.  On  the 
earlier  occasions,  he  was  speaking  for  the  Department. 

Now,  we  also  welcome  him  as  a  spokesman  for  the  American  Bar 
Association,  Walker  B.  Comeg^'s. 

STATEMENT  OF  WALKER  B.  COMEGYS,  MEMBER  OF  THE  COUNCIL 
OF  THE  AMERICAN  BAR  ASSOCIATION  SECTION  OF  ANTITRUST 
LAW,  ON  BEHALF  OF  THE  AMERICAN  BAR  ASSOCIATION 

Mr.  CoMEGYs.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  testif}'^  here  today  concerning  title 
IV  of  S.  1284  "a  bill,  to  improve  and  facilitate  the  expeditious  and 
effective  enforcement  of  the  antitrust  laws." 

On  April  7,  1975,  the  Board  of  Governors  of  the  American  Bar 
Association  adopted  a  recommendation,  attached  to  my  statement, 
presented  by  the  American  Bar  Association  section  of  antitrust  law 
concerning  H.R.  .'^8  and  similar  legislation.  Title  IV,  parens  patriae, 
of  S.  1284  contains  provisions  similar  to  a  number  of  provisions  of 
H.R.  .38  to  which  the  association  is  opposed. 

In  our  view,  while  title  IV  of  wS.  1284  attempts  to  meet  certain 
objections  raised  to  H.R.  .38,  in  fact,  the  changes  made  do  not  ade- 
quately respond  to  those  objections. 

One  of  the  several  resolutions  of  the  antitrust  section  which  was 
adopted  by  the  board  of  governors  reads  as  follows: 

*  *  *  Be  it  further 

Resolved,  That  the  American  Bar  Association  endorses  the  philosophy  of  devising 
a  means  whereby  damages  can  be  recovered  for  antitrust  violations  which  cause 
individually  small,  but  widespread,  consumer  harm. 

The  second  resolution  adopted  by  the  American  Bar  Association 
opposes  the  enactment  of  H.R.  38  or  any  similar  legislation,  including 
title  IV  of  S.  1284,  on  a  number  of  grounds,  which  I  will  hereinafter 
discuss. 

The  first  point  I  would  make  is  that  fundamental  distinction  be- 
tween the  two  bills  which  lies  in  the  class  to  be  represented  by  the 
State  attorney  general,  or  the  Attorney  General  of  the  United  States. 

Whereas,  H.R.  38  speaks  in  terms  of  parens  patriae  actions  being 
brought  on  behalf  of  citizens  (which,  presumably,  refers  to  con- 
sumers who  might  be  injured  by  relatively  small,  but  widespread 
damages),  S.  1284  speaks  in  terms  of  parens  patriae  actions  by  .Stale 
attorneys  general  and  the  Attorney  General  of  the  United  States  on 
behalf  of  persons. 

As  we  all  know,  Mr.  Chairman,  the  term  "person"  under  the  anti- 
trust laws  has  been  construed  to  include  not  only  indivitluals  but 
corporations,  partnerships,  States,  and  virtually  any  other  entity 
other  than  the  United  States  itself.  This  change  in  language  would 
greatly  expand  the  scope  of  the  coverage  of  title  IV  of  S.  1284  and, 
therefore,  would  magnify  the  American  Bar  Association's  objections, 
hereinafter  expressed.  As  I  have  noted,  S.  1284  uses  the  word  person 
instead  of  the  word  citizen  throughout  title  IV. 

The  American  Bar  Association  agrees  wholeheartedly  with  the 
redress  of  individually  small,  but  widespread,  consumer  claims.  It  is 
important  that  a  workable  vehicle  should  be  devised  whereby  damages 
can  be  recovered  for  such  consumers. 
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Senator  Hart.  Mr.  Comegys,  before  you  go  on  here,  let  me  see  if, 
at  this  point,  we  can  clarify  the  extent  to  which  the  American  Bar, 
and  ourselves  would  be  in  agreement.  Is  it  fair  to  say  that  the  Ameri- 
can Bar  Association  supports  title  IV,  or  similar  legislation,  to  the 
extent  that  it  enables  the  State  attorney  general  to  sue — and  I  am 
quoting  from  4(c)(1) — as  a  representative  of  a  class,  or  classes,  con- 
sisting of — and  substitute  "citizen"  for  "person" — residing  in  that 
State  who  has  been  damaged? 

Mr.  Comegys.  Yes,  sir. 

Senator  Hart.  In  other  words,  would  it  be  ABA  supports  that 
which  would  permit  the  State  attorney  general  to  proceed  in  a  situa- 
ation  like  California  v.  Frito  Lay? 

Mr.  Comegys.  Yes,  Mr.  Chairman.  On  the  assumption  that  that 
portion  of  the  section  would  incorporate  the  safeguards  of  rule  23, 
the  class  action  rule. 

Senator  Hart.  You  may  go  on. 

Mr.  Comegys.  And  we  would  go  one  step  further,  as  long  as  the 
Chair  has  asked  the  ciuestion  at  this  point.  We  would  not  require  that 
the  State  attorney  general,  or  the  State,  be  similarly  injured,  which 
I  think  is  the  present  requirement  under  rule  28.  I  appreciate  the 
opportunity  of  your  giving  me  that  very  succinct  statement  of  our 
position. 

The  American  Bar  Association  agrees  wholeheartedly  with  the 
redress  of  individually  small,  but  widespread,  consumer  claims. 
It  is  important  that  a  workable  vehicle  should  be  devised  where- 
by damages  can  be  recovered  for  such  consumers;  otherwise,  those 
who  engage  in  antitrust  violations  which  have  the  most  direct  con- 
sumer impact  stand  the  best  chances  of  retaining  their  ill-gotten 
gains. 

Antitrust  suits  instituted  by  a  State  attorney  general  for  damages 
on  behalf  of  the  consumer  citizens  of  the  State  could,  in  fact,  be  such 
a  vehicle.  Unfortunately,  the  present  farm  of  S.  1284  and  H.R.  38 
goes  way  beyond  what  is  necessary-  for  proper  antitrust  enforcement 
and  consumer  protection.  Not  onl}'^  would  S.  1284  authorize  the  States 
to  bring  damage  actions  for  "persons"  as  opposed  to  consumers  under 
the  antitrust  laws,  but  it  would  do  so  in  three  separate  forms  which, 
embody  concepts  that  would  deprive  both  plaintiffs  and  defendants  of 
essential  rights. 

We  believe  that  a  very  simple  and  straightforward  bill  providing 
for  representative  consumer  actions  by  the  States  under  rule  23  of 
the  Federal  Rules  of  Civil  Procedure  would  fully  accomplish  the  goals 
of  the  legislation,  while  avoiding  the  hopeless  morass  of  problems  which 
will  necessarily  be  created  by  title  IV  of  S.  1284  and  H.R.  38  in  their 
present  form. 

Proposed  section  4C(a)(l)  would  create  two  techniques  for  civil 
actions  brought  b}^  a  State  attorney  general  to  recover  damages 
personally  sustained  by  persons.  First,  the  State  attorney  general 
could  sue  as  parens  patriae,  with  the  requirements  of  Federal  rule  23 
not  applving  to  the  suit. 

The  provisions  of  title  IV  of  S.  1284  4C(b)  (1)  and  (2)  do  not  provide 
the  protections  afforded  by  rule  23.  The  notice  provisions  of  section 
4C(b)(l)  merely  require  publication.  While  courts,  under  rule  23,  have 
sometimes  ordered  that  notice  be  given  by  publication  under  extreme 
circumstances,  those  courts  have  universally  recognized  that,  notice 
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by  publication  is  the  least  effective  method  of  notifying  putative 
members  of  a  class;  and,  universally,  courts  have  required  personal 
notification  of  members  of  a  class  under  rule  23,  at  least  to  the  extent 
that  they  can  be  identified. 

The  inadequacy  of  notice  by  publication  is  particularly  acute  where 
the  class  of  persons  to  be  represented  is  consumers.  It  is  not  unreason- 
able to  assume  that  man}^  sophisticated  executives  of  corporations 
involved  in  substantial  antitrust  or  securities  class  actions  might  read 
notices  published  in  newspapers  such  as  The  Wall  Street  Journal. 
However,  it  is  highly  doubtful  that  the  majority  of  consumers  suffering 
small  individual  claims  would  read  the  publication  in  the  chosen 
instrument  prescribed  by  section  4C(b)(l). 

Under  rule  23,  adequate  notice  of  the  pendency  of  a  class  action  must 
be  given  to  all  persons  claimed  to  be  represented,  each  of  whom  then 
has  the  opportunity  to  "opt  out"  or  remain  in  the  lawsuit,  and  thereby 
be  bound  by  the  judgment,  whether  favorable  or  unfavorable.  These 
two  safeguards  contained  in  rule  23  are  constitutional  in  dimension 
and  cannot  lightl}'^  be  disregarded. 

The  right  to  "opt  out"  provided  by  section  4C(b)(2)  appears  to  be 
illusory.  The  right  to  "opt  out"  is  certainly  unavailable  to  those 
members  of  the  class  who  do  not  read  the  chosen  instrument.  More- 
over, it  is  apparent  that  other  vital  protective  mechanisms  of  rule  23 
are  ignored  by  this  bill;  namely,  numerosity,  commonality,  typicality, 
and  preferment  of  the  class  action  method  to  other  methods  of  litiga- 
tion are  all  questions  of  law  under  rule  23,  which  the  court  must 
evaluate  before  it  determines  a  class  action.  These  requirements  are 
totally  ignored  by  S.  f284. 

Alternatively,  the  court  could  determine  under  section  4C(a)(l), 
in  its  discretion,  that  the  interests  of  justice  require  that  the  State 
attorney  general  act  as  a  representative  member  of  a  class  of  such 
persons,  in  an  action  subject  to  the  requirements  of  Federal  rule  23. 
We  endorse  this  class  suit  concept  as  to  consumers,  but  we  respectfully 
submit  that  the  parens  patriae  form  of  action  in  section  4C(a)(l) 
should  be  eliminated. 

Neither  type  of  parens  patriae  suit  under  sections  4C(a)  (1)  and  (2) 
is  permitted  under  present  law.  See  Hawaii  v.  Standard  Oil  Co.\ 
and  California  v.  Frito-Lay,  Inc} 

By  amending  the  law  so  as  to  provide  that  a  State  attorney  general 
is  an  appropriate  and  adequate  representative  of  consumer  interests 
within  the  Sta'te— whether  or  not  the  State  itself  has  also  been  injured 
in  its  proprietary  capacity — but  otherwise  requiring  that  such  suits 
be  subject  to  the  requirements  of  Federal  rule  23,  multiple  benefits 
could  be  obtained. 

First,  it  could  be  anticipated  that  frivolous  or  insignificant  suits 
will  not  be  instituted,  because  the  class  action  would  be  brought  by  a 
State  agency  acting  solely  in  the  public  interest. 

Second,  the  safeguards — both  constitutional  and  otherwise — which 
are  contained  in  rule  23,  and  which  benefit  both  plaintiflfs  and  defend- 
ants alike,  would  be  maintained. 

Finally,  the  problems  of  manageability  which  have  created  such 
judicial  difficulties  in  private  class  actions  for  antitrust  damages 
would  in  large  measure  be  avoided;  for  the  State  would  have  available 


1  405  U.S.  251  (1972). 

2  474  F.2d  774  (9th  Cir.  1973). 
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to  it  sufficient  techniques  to  provide  the  essential  notices  to  class 
members  as  well  as  the  funds  necessary  to  do  so. 

Accordingly,  while  the  antitrust  section  warmly  endorses  the 
attorney  general  class  action  alternative  as  a  far-reaching  step  forward 
in  antitrust  enforcement  for  the  protection  of  the  consumer,  the 
parens  patriae  suit  provided  for  in  proposed  section  4C(a)(l)  should 
be  deleted. 

Section  4C(c)  of  the  bill  was  evidently  drafted  in  recognition  of  the 
fact  that  representative  actions,  especially  those  in  which  large  num- 
bers of  consumers  are  being  represented,  can  contain  serious  problems 
of  manageability  in  connection  with  the  proof  and  distribution  of 
damages.  The  alchemy  by  which  S.  1284  would  seek  to  change  what 
may  be  unmanageable  into  a  manageable  suit  is  the  authorization  of 
damages  in  gross,  dispensing  with  the  requirement  of  separate  proof 
of  individual  damages.  Additionally,  aggregate  damages  would  be 
determined  on  the  basis  of  statistical  sampling  methods,  the  pro  rata 
allocation  of  excess  profits  to  sales  occurring  within  the  State,  or  some 
other  system,  as  permitted  b}"  the  court. 

Actually,  the  solution  suggested  b}'  this  provision  would  not  really 
solve  the  manageability  problems  that  can  arise  in  massive  class 
actions.  First,  if  citizens  of  the  State  will  be  permitted  to  opt  out  of 
the  action  instituted  by  the  attorney  general — as  they  should  be — 
damages  cannot  be  computed  in  gross  without  first  subtracting  from 
the  total  the  amount  of  damages  due  to  those  citizens  who  have 
opted  out.  If  a  significant  number  are  involved,  this  can  become  a 
substantial  task.  Indeed,  it  may  be  virtually  impossible,  because  those 
persons  whose  damages  would  have  to  be  subtracted  would  not  be 
present  in  court  to  assist  in  determining  their  damages. 

But  more  importantly,  it  should  not  be  assumed  that  antitrust 
damages  are  readiW  capable  of  being  computed  in  gross.  On  the 
contrary,  the  general  situation  will  require  the  individual  computation 
of  damages,  because  statistical  sampling  techniques  or  pro  rata 
allocations  of  excess  profits  will  be  impossible  to  determine.  For 
example,  it  cannot  be  assumed  that  competitors  engaged  in  a  price- 
fixing  conspirac}^  will  sell  at  uniform  prices,  or  will  retain  identical 
prices  throughout  the  conspiracy  time  period.  Such  situations  will 
not  submit  to  damage  computations  in  gross  but,  rather,  will  require 
individual  damage  determinations. 

Additionall}',  all  citizens  for  the  benefit  of  whom  a  State  institutes 
an  antitrust  damage  suit  should  be  afforded  the  opportunity  to  claim 
their  share  of  the  damages  on  an  individual  basis.  Such  individual 
determinations  will,  obviously,  also  require  considerable  time. 

While  the  concept  of  aggregating  damages  without  separately 
proving  individual  claims  will  not  in  fact  resolve  the  manageability 
problems  of  large  class  actions  for  damages,  it  would  create  serious 
issues  of  constitutional  dimension.  Due  process  requires  that  a  de- 
fendant be  afforded  the  right  to  dispute  each  and  every  claim  made 
against  it,  a  right  that  would  be  denied  by  section  4C(c)(l).  More- 
over, the  seventh  amendment  guarantees  a  defendant  the  right  to  a 
jury  trial  for  all  actions  for  damages  in  excess  of  $20,  and  this  right 
comprehends  both  the  liability  and  damage  stages  of  a  trial. 

At  a  minimum,  before  Congress  adopts  any  concept  of  damages 
in  gross  under  the  antitrust  laws,  the  courts  should  be  given  further 


124 

opportunity  to  consider  available  techniques  to  handle  damages  in 
massive  class  actions. 

We  do  recognize,  however,  the  legitimate  interests  of  this  com- 
mittee in  seeing  to  it  that  antitrust  wrongdoers  are  deprived  of  their 
profits  obtained  as  a  result  of  illegal  acts.  But  should  further  considera- 
tion be  given  to  the  theory  contained  in  section  4C(c)(l),  extreme 
care  is  essential  to  avoid  undue  punishment  under  the  antitrust  laws 
that  already  provide  for  treble  damages  as  a  deterrent  to  violations, 
and  have  just  been  amended  to  raise  substantially  the  civil  and 
criminal  penalties  which  may  be  assessed  against  defendants. 

Finally,  section  4C (c)(2)  provides  for  escheat  of  damages  or  use 
for  general  welfare  purposes  to  the  extent  that  such  damages  are  not 
claimed  by  any  injured  person.  This  attempt  to  codify  the  so-called 
"pot  of  gold"  theory  of  damages  is  inconsistent  with  the  statutory 
scheme  because  it  is  noncompensatory  and  punitive. 

No  court  has  ever  held  on  the  merits  that  the  "fluid  relief"  or 
"pot  of  gold"  theories  were  permissible.  The  "pot  of  gold"  theory 
has  been  agreed  to  by  defendants  in  settlement  cases,  but  rejected  as 
inappropriate  when  opposed  by  a  defendant. 

Subsection  4C(a)(2)  provides  for  the  third  type  of  antitrust  action 
that  could  be  brought  by  the  State  attorney  general  under  S.  1284. 
Under  this  provision,  the  State  could  sue,  as  parens  patriae,  for 
damages  "to  the  general  economy  of  that  State  or  any  political 
subdivision  thereof." 

This  provision  is  intended  to  overrule  the  Supreme  Court  decision 
in  Hawaii  v.  Standard  Oil  Co.,  in  which  the  Supreme  Court  held  that 
injury  to  a  State's  "general  economy"  does  not  qualify  as  injury  to 
its  "business  or  property,"  as  required  by  section  4  of  the  Clayton  Act. 

We  believe  that  three  principal  reasons  militate  against  legislatively 
overruling  that  decision:  First,  duplicative  recoveries  could  not  be 
avoided,  in  spite  of  the  bill's  purported  prohibition  against  duplicative 
recovery  set  forth  in  section  4C(a)(2) ;  the  latter  provision  is  therefore 
internally  inconsistent. 

Second,  even  if  the  injury  to  a  State's  general  economy  could  exist 
independently  of  injury  suffered  by  its  constituents,  such  damages 
would  not  be  susceptible  of  computation;  and,  third,  the  injury  which 
would  be  recompensed  under  this  provision  is  too  remote  from  the 
antitrust  violation  to  merit  judicial  protection. 

As  recognized  by  the  Supreme  Court  in  Hawaii  v.  Standard  Oil  Co.,^ 
which  enunciated  strong  policy  reasons  against  permitting  such  suits, 
there  would  be  an  inherent  danger  of  duplicative  recoveries  of  trebled 
damages  if  suits  were  permitted  to  recover  for  damages  to  a  State's 
general  economy.  The  vague  concept  of  such  damages  would  be 
virtuall}'  impossible  to  separate  from  the  damages  to  the  citizens  of 
the  State  that  may  have  been  caused  by  the  antitrust  violation 
involved  in  the  suit. 

And  1  have  in  my  prepared  statement,^  a  footnote  10,  which  rein- 
forces that  statement. 

Moreover,  it  is  unclear  what  "damages  to  the  general  economy" 
means.  The  Supreme  Court  in  Hawaii  v.  Standard  Oil  Co.,  stressed 
that  a  large,  but  ultimately  indeterminable  part  of  such  injury 
represents  nothing  more  than  the  totality  of  injury  to  the  "business  or 


1  405  U.S.  at  264. 

2  Prepared  statement  appears  on  p.  128. 
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property"  of  the  State's  citizens  for  which  recover}^  can  be  obtained 
by  a  variety  of  means. 

Thus,  if  the  citizens  were  themselves  to  sue  for  damages,  or  if  a 
State  were  to  sue  either  in  its  proprietary  capacity  or  as  a  representa- 
tive member  in  a  class  action  suit  permitted  under  section  4C(a)(l), 
or  as  parens  patriae  for  damages  sustained  by  its  citizens,  if  that 
concept  is  retained  in  the  bill  despite  its  deficiencies,  any  recovery 
obtained  from  suits  for  damages  to  the  general  economy  of  the  State 
would  necessarily  be  duplicative,  in  spite  of  section  4C(a)(2)  of  title 
IV. 

Even  if  it  were  possible  to  postulate  how  an  antitrust  violation  can 
adversely  affect  a  State's  general  econom}^  or  retard  its  economic 
development  in  a  manner  independent  from,  or  in  addition  to,  injuries 
suffered  to  the  business  or  property  of  citizens  of  the  State,  it  would 
be  extremely  difficult,  if  not  impossible,  to  measure  accurately  the 
amount  of  such  independent  injury.  As  the  Supreme  Court  stressed 
in  the  Hawaii  decision: 

Measurement  of  an  injury  to  the  general  economy  .  .  .  necessarily  involves  an 
examination  of  the  impact  of  a  restraint  of  trade  upon  every  variable  that  affects 
the  State's  economic  health — a  task  extremely  difficult,  "in  the  real  economic 
world,  rather  than  an  economist's  hypothetical  model."  ' 

Thus,  permitting  such  recover}'  would  result  in  damage  estimates 
more  hypothetical  than  real,  and  potentially  out  of  proportion  to 
any  actual  injury  inflicted.  Moreover,  the  margin  of  error  would  be 
multiplied  by  three. 

Besides  the  danger  of  duplicative  recovery  and  the  extreme  difficulty 
of  measuring  any  independent  or  additional  harm,  a  third  reason 
militates  against  allowing  the  form  of  suit  provided  for  imder  pro- 
posed section  4C(a)(2).  Even  assuming  the  existence  of  independent 
or  additional  harm,  the  causal  connection  between  an  antitrust  viola- 
tion and  the  injury  suffered  by  a  State's  general  economy  is  extremely 
nebulous  and  indirect.  Courts  have  always  limited  antitrust  standing 
to  those  who  are  directly  injured  as  a  result  of  an  antitrust  violation 
and  have  denied  relief  for  remote  or  indirect  harm. 

Let  us  now  turn  to  notification  of  suits  by  the  U.S.  Attorney 
General  as  parens  patriae  for  persons  residing  in  the  State.  Section 
4D  would  require  the  Attorney  General  of  the  United  States  to 
notif}'  a  State  attorney  general  whenever  the  former  has  brought  siut 
under  section  4A  of  the  Clayton  Act  and  "has  reason  to  believe"  that 
a  State  attorney  general  could  also  sue  on  the  same  cause  of  action 
on  behalf  of  persons  of  the  State.  If  the  State  attorney'  general  fails  or 
declines  to  bring  such  an  action  within  90  days  of  notification,  the 
Attornej^  General  of  the  United  States  may  bring  a  parens  patriae  suit 
in  his  place. 

Assistant  Attorney  General  Kauper  succinctly  articulated  to  the 
Subcommittee  on  Monopolies  and  Commercial  Law  of  the  House 
Committee  on  the  Judiciary,  last  3^ear,  the  difficult  judgments  which 
this  type  of  provision  would  require  the  Attorney  General  to  make. 
First,  a  judgment  would  be  required,  presumably  before  any  sub- 
stantial amount  of  discovery  has  taken  place  in  the  Federal  Govern- 
ment's pending  lawsuit,  as  to  the  possible  liability  of  the  defendant  to 
the  "persons"  of  each  of  the  individual,  several,  50  States. 


1  405  U.S.  at  263,  n.  14,  quoting  from  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481, 
493. 
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These  decisions  are  diflBcult  in  themselves  to  make  because  of  the 
insufficient  amount  of  evidence  at  the  disposal  of  the  Federal  Govern- 
ment at  the  time  the  decisions  are  presumably  to  be  made  and  because 
of  the  vague  standards  established  to  guide  in  such  determinations. 

The  difficulties  are  then  compounded  by  the  provisions  authorizing 
the  Attorney  General  of  the  United  States  to  bring  suit  as  parens 
patriae  on  behalf  of  the  State  or  States  notified  in  default  of  the  State 
attorney  general's  taking  action.  One  can  imagine  the  pressures  which 
might  be  brought  to  bear  by  some  wState  attorneys  general  to  cause  the 
Attorney  General  of  the  United  States  to  bring  suit  on  their  behalf. 

It  is  significant  that  the  Federal  and  State  officials  who  would  be 
intimately  involved  in  carrying  out  this  provision  have  opposed  it. 
It  has  been  stressed  that  the  90-day  notification  period  is  too  short 
and  removes  the  discretion  of  a  State  attorney  general's  need  to  weigh 
countervailing  factors,  that  it  is  inappropriate  and  impracticable 
to  require  a  public  official  to  bring  an  antitrust  action,  that  the  provi- 
sion would  operate  as  a  disincentive  to  the  maintenance  of  strong 
State  antitrust  enforcement  staffs,  and  that  the  provision  would 
unnecessarily  strain  the  resources  of  the  Antitrust  Division. 

I  think,  Mr.  Chairman,  I  have  probably  run  out  of  my  time.  I  do 
have  a  section  in  my  prepared  text,  which  deals  with  section  4E  of 
the  bill,  raises  objections  similar  to  those  raised  to  4D,  and  suggests 
some  alternative  language  in  the  event  the  committee  decides  in  its 
wisdom  to  retain  that  section  in  spite  of  our  objections. 

Senator  Hart.  Thank  you  very  much.  The  point  I  am  going  to  make 
will  come  as  no  surprise  to  you,  I  know.  But  it  has  to  do  with  the 
reality  of  the  right  if,  as  you  have  indicated,  the  ABA's  insistence 
that  rule  23  be  observed  in  every  respect — rule  23 — if  that  is  a  hard  and 
fast  position,  and  if  Congress  did  that,  then  really  we  would  be  almost 
guilty  of  false  advertising  if  we  claimed  that  we  have  really  done  much 
for  the  consumer  in  title  IV. 

Now,  just  for  the  record,  although  we  are  thoroughly  familiar  with 
it,  how  many  State  attorneys  general  would  be  able  to  just  get  the 
money  to  mail  the  notices  to — in  some  cases  there  are  millions  of 
people  that  I  can  think  of — in  other  words  2  million  members  of  a  class 
that  could  be  identified  by  name,  and  address,  rule  23  says,  "give  the 
best  notice  you  can".  So  that  is  mailing  it,  and  the  estimate  in  cost  of 
mailing  at  first  was  $225,000,  and  then  the  postal  rate  went  up,  so  we 
wound  up  with  $315,000. 

The  $315,000  is  a  whale  of  a  lot  of  meat  in  most  budgets  of  State 
attorneys  general. 

Mr.  'CoMEGYS.  Yes,  Mr.  Chairman;  that  is  correct.  However,  I 
think  that  there  are  two  answers  to  that.  First  of  all,  as  the  chairman  is 
well  aware,  there  are  methods  whereby  consumers  may  be  protected 
in  the  future  by  actions  brought  by  the  FTC,  by  actions  brought  in 
appropriate  cases,  by  the  Justice  Department,  which  will  stop  at  least 
future  shock  to  the  consumer.  And  if  my  memory  serves,  indeed,  in 
the  Frito-Lay  case,  the  Federal  Trade  Commission  had  done  just 
that. 

But  the  second,  and  the  more  important  point  that  I  should  make, 
Mr.  Chairman,  has  to  do  with  the  point  that  you  are  getting  at; 
namely,  the  possibihty,  or  rather  the  bill's  provisions  which  would 
provide  for  notice  solely  by  publication  in  some  chosen  instrument. 
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Now,  the  matter  you  referred  to,  Eisen  ^  — and  if  I  may,  Mr.  Chair- 
man, I  would  Hke  to  read  very,  very  briefly  from  that  Supreme  Court 
decision.  At  page  176 — and  the  point  had  just  been  made  in  the  Court's 
opinion  that  the  chairman  has  just  made  to  me  in  a  slightly  different 
context — the  Court  said : 

The  short  answer  to  these  arguments  is  that  individual  notice  to  identifiable 
class  members  is  not  a  discretionary  consideration  to  be  waived  in  a  particular 
case.  It  is  rather,  an  unambiguous  requirement  of  Rule  23.  As  the  Advisory  Com- 
mittee's Note  explained  the  Rule  was  intended  to  insure  that  the  judgment, 
whether  favorable  or  not,  would  bind  all  class  members  who  did  not  request  ex- 
clusion from  the  suit.  [Citation  omitted.]  Accordingly,  each  class  member  who 
can  be  identified  through  reasonable  effort  must  be  notified  that  he  may  request 
exclusion  from  the  action  and  thereby  preserve  his  opportunity  to  press  his  claim 
separately  or  that  he  may  remain  in  the  class  and  perhaps  participate  in  the 
management  of  the  action.  There  is  nothing  in  Rule  23  to  suggest  that  the  notice 
requirements  can  be  tailored  to  fit  the  pocketbooks  of  the  particular  plaintiffs. 

And  earlier  in  the  decision,  Mr.  Chairman,  the  Court  stated  that 
rule  23  equated  these  notice  provisions  to  due  process,  and  cited  the 
Mullane  case,^  which  I  have  cited  in  my  prepared  testimony.  The 
Midlane  case  states  that  notice  required  is  the  best  notice  possible,  and 
quite  clearly  where  persons  are  identifiable,  the  Court  has  held  that 
personal  notice,  even  in  Eisen,  must  be  given. 

Senator  Hart.  I  am  not  quarreling  necessarily  with  the  Court's 
interpretation  of  rule  23.  I  am  just  saying  that  your  delivering  to  the 
public  in  terms  of  opportunity  to  recover  something  substantial — if 
we  follow  your  recommendation,  in  those  cases  where  we  do  not  know 
who  they  are,  and  constructive  notice  is  enough — but  we  are  not  going 
much  for  them  if — assuming  most  attorneys  general  operate  on  the 
same  budget  they  do  in  Michigan — if  they  are  going  to  have  to  come 
up  with  hundreds  of  thousands  of  dollars  just  to  send  the  mail  out 
when  they  can  identify  the  members  of  the  class. 

Mr.  CoMEGYs.  Well,  Mr.  Chairman,  once  again  I  certainly  never 
want  to  be  in  the  position  of  arguing  with  the  Chair,  but  I  feel  I  must 
explain  that  in  my  opinion  you  have  got  a  constitutional  problem  here. 

Senator  Hart.  I  think  you  have  got  a  constitutional  debate,  not 
necessarily  a  problem. 

Mr.  CoMEGYs.  Sir? 

Senator  Hart.  I  think  you  have  got  a  constitutional  issue.  Assume 
we  get  around  to  changing  rule  23  and  in  a  fashion  that  would  not 
require  actual  notice,  even  in  the  instances  where  the  individuals  are 
identifiable,  I  think  we  have  a  constitutional  debate,  a  true  issue  which 
only  a  court  could  give  us  the  ultimate  answer. 

Mr.  CoMEGYs.  That  is  correcjt,  Mr.  Chairman.  Only  the  Supreme 
Court  would  be  the  final  authority.  But  what  I  am  saying  is,  on  the 
basis  of  the  Supreme  Court's  track  record,  particularly  in  the  AluUane 
case,  which  is  cited,  and  Eisen,  one  would  anticipate  that  the  notice 
provisions  in  their  present  form  in  title  IV  would  be  inadequate. 

But  as  you  quite  correctly  point  out,  as  some  sage  said,  "The  law  is 
what  the  courts  say  it  is".  And  I  certainly  am  not  the  final  determiner 
of  that  constitutional  question. 

Senator  Hart.  Now,  let  us  move  to  a  couple  of  other  titles.  And  I 
asked  these  questions  anticipating  that  you  would  not  be  able  to  reply 

1  Eisen  v.  Carlisle  &  Jacquelin,  417  U.S.  156  1974. 

2  Mullane  v.  Central  Hanover  Banls:  &  Tru.st  Co.,  339  U.S.  306  (1950). 
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on  behalf  of  the  American  Bar,  but  I  would  welcome  your  opinions  be- 
cause of  your  background  and  standing  in  the  antitrust  field. 

Title  II,  that  is  the  Antitrust  Civil  Process  Act,  expanding  the  reach 
of  the  Antitrust  Division.  Are  you  familar  with  that? 

Mr.  CoMEGYs.  I  am  vaguely  familiar  with  it.  I  have  scanned  it,  Mr. 
Chairman.  You  are  quite  correct  that  I  am  not  authorized  to  speak  on 
behalf  of  any  other  title  of  the  bill  by  the  American  Bar  Association. 

I  might  add  for  the  Chair's  possible  interest  that  these  other  titles 
are  presently  being  considered  by  committees  of  the  Antitrust  Section, 
and  at  some  point  there  may  be  an  Antitrust  Section,  or  an  American 
Bar  Association  position  thereon.  There  is  none  at  the  present  time. 

Now,  with  respect  to  title  II,  and  this  is  the  only  title  that — if  I 
might,  Mr.  Chairman,  care  to  comment  on  in  my  individual  capacity, 
I  would  say  that  I  warmly,  individually,  endorse  the  concept  of 
title  II,  though  I  have  not  examined  the  provisions  in  detail,  and 
am  not  prepared  to  testify  thereon,  even  as  an  individual — but  I 
warmly  endorse  the  concept. 

Senator  Hart.  The  reason  that  I  thought  it  would  be  helpful  to 
have  that  answer  on  the  record,  was  that  knowing  your  earlier  attitude 
on  that  subject,  I  was  certain  that  that  title  would  find  warmness — 
warm  support  from  you,  as  an  individual. 

Mr.  CoMEGYS.  Yes,  sir,  as  an  individual. 

Mr.  Nash.  No  questions,  Mr.  Chairman. 

Mr.  Chumbris.  No  questions  thank  you,  Mr.  Chairman. 

Senator  Hart.  Thank  you  very  much. 

Mr.  CoMEGYS.  Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Walker  B.  Comegys  follows.  Testimony 
resumes  on  p.  137.] 

Prepared  Statement  on  Behalf  of  the  American  Bar  Association  by 
Walker  B.  Comegys,  Member  of  the  Council  of  the  American  Bar 
Association  Section  of  Antitrust  Law 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  here  today  concerning 
Title  IV  of  S.  1284,  a  bill  "to  improve  and  faciUtate  the  expeditious  and  effective 
enforcement  of  the  antitrust  laws." 

I 

On  April  7,  1975,  the  Board  of  Governors  of  the  American  Bar  Association 
adopted  a  recommendation,  attached  to  my  statement,  i^resented  by  the  American 
Bar  Association  Section  of  Antitrust  Law  concerning  H.R.  38  and  similar  legis- 
lation. Title  IV  (Parens  Patriae)  of  S.  1284  contains  provisions  similar  to  a  number 
of  provisions  of  H.R.  38  to  which  the  Association  is  opposed. 

With  respect  to  Section  4C  of  Title  IV,  the  i)rincipal  differences  between  Title 
IV  of  S.  1284  and  H.R.  38  are  as  follows: 

First,  H.R.  38  permits  a  State  attorney  general  to  bring  actions  as  parens 
patriae  for  citizens  residing  in  the  State;  whereas,  S.  1284  permits  a  State  attorney 
general  to  bring  actions  as  parens  patriae  on  behalf  of  persons  residing  in  that 
State. 

Next,  Section  4C(a)(2)  of  S.  1284  purports  to  exclude  from  suits  brought  by 
a  State  attorney  general  as  parens  patriae  for  damages  to  the  general  economy 
of  that  State  such  damages  which  would  be  duplicative  of  those  recovered  by  a 
State  attorney  general  suing  as  parens  patriae  on  behalf  of  persons  residing 
in  that  State.  This  exclusion  is  not  contained  in  H.R.  38;  however,  as  I  shall 
later  point  out,  this  purported  exclusion,  while  express,  is  in  practice  illusory. 

Next,  Section  4C(b)Cl)  of  S.  1284,  unUke  H.R.  38,  provides  for  notice  by 
publication  of  parens  patriae  actions  brought  on  behalf  of  persons  residing  in 
the  State,  and  Section  4C(b)(2)  permits  any  such  person  to  "opt  out"  of  the 
State  attorney  general's  action.  Otherwise,  the  two  bills,  H.R.  38  and  Title  IV 
of  S.  1284,  are  substantially  identical  insofar  as  they  deal  with  parens  patriae 
actions  brought  by  State  attorneys  general. 
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With  respect  to  those  provisions  of  S.  1284  which  relate  to  the  Attorney  General 
of  the  United  States'  bringing  actions  on  behalf  of  States  in  lieu  of  the  State 
attorneys  general,  the  following  principal  differences  appear: 

First,  once  again,  S.  1284  speaks  in  terms  of  actions  on  behalf  of  persons; 
whereas,  H.R.  38  speaks  of  actions  brought  on  behalf  of  citizens. 

Next,  while  both  bills  require  the  Attorney  General  of  the  United  States  to 
notify  State  attorneys  general  whenever  he  has  reason  to  believe  that  any  State 
attorney  general  would  be  entitled  to  bring  an  action  based  upon  the  same  cause 
of  action  brought  by  the  United  States,  S.  1284  provides  that,  in  the  event  of 
inaction  by  State  attorneys  general  after  90  days  of  such  notification,  the  At- 
torney General  of  the  United  States  may  bring  an  action  for  the  State  or  States 
as  parens  patriae.  On  the  other  hand,  H.R.  38  would  require  the  Attorney  General 
of  the  United  States  to  bring  an  action  on  behalf  of  such  State  or  States  in  default 
of  the  State  attorneys  general's  taking  action.  Certain  definitional  and  effective 
date  provisions  are  added  to  S.  1284. 

In  our  view,  while  Title  IV  of  S.  1284  attempts  to  meet  certain  objections 
raised  to  H.R.  38,  in  fact,  the  changes  made  do  not  adequately  respond  to  those 
objections. 

II 

One  of  the  two  resolutions  of  the  Antitrust  Section  which  was  adopted  by  the 
Board  of  Governors  reads  as  follows: 

Be  it  further  resolved.  That  the  American  Bar  Association  endorses  the 
philosophy  of  devising  a  means  whereby  damages  can  be  recovered  for 
antitrust  violations  which  cause  individually  small,  but  widespread,  con- 
sumer harm. 

The  second  resolution  adopted  by  the  American  Bar  Association  opposes 
the  enactment  of  H.R.  38  or  any  similar  legislation,  including  Title  IV  of  S.  1284, 
on  a  number  of  grounds,  which  I  will  hereinafter  discuss. 

The  first  point  I  would  make  is  that  fundamental  distinction  between  the 
two  bills  which  lies  in  the  class  to  be  represented  by  the  State  attorney  general 
or  the  Attorney  General  of  the  United  States.  Whereas,  H.R.  38  speaks  in  terms 
of  parens  patriae  actions  being  brought  on  behalf  of  citizens,  (which,  presumably, 
refers  to  consumers  who  might  be  injured  by  individually  small,  but  widespread 
damages),  S.  1284  speaks  in  terms  of  parens  patriae  actions  by  State  attorneys 
general  and  the  Attorney  General  of  the  United  States  on  behalf  of  persons.  As 
we  all  know,  Mr.  Chairman,  the  term  "person"  under  the  antitrust  laws  has 
been  construed  to  include  not  only  individuals  but  corporations,  partnerships, 
States,  and  virtually  any  other  entity  other  than  the  United  States  itself.  This 
change  in  language  would  greatly  expand  the  scope  of  the  coverage  of  Title  IV 
of  S.  1284  and,  therefore,  would  magnify  the  American  Bar  Association's  objec- 
tions hereinafter  expressed.  As  I  have  noted,  S.  1284  uses  the  word  person 
instead  of  the  word  citizen  throughout  Title  IV. 

The  American  Bar  Association  agrees  wholeheartedly  with  the  redress  of 
individually  small,  but  widespread,  consumer  claims.  It  is  important  that  a 
workable  vehicle  should  be  devised  whereby  damages  can  be  recovered  for  such 
consumers;  otherwise,  those  who  engage  in  antitrust  violations  which  have  the 
most  direct  consumer  impact  stand  the  best  chances  of  retaining  their  ill-gotten 
gains. 

Some  have  contended  that  Rule  23  of  the  Federal  Rules  of  Civil  Procedure, 
as  amended  in  1966,  promised  the  possibility  of  such  relief  to  consumers  in  the 
form  of  private  class  actions  for  damages.  However,  the  recent  Supreme  Court 
Eisen  ■  decision  demonstrated  that  such  suits  may  generally  not  be  maintainable 
because  of  the  requirement  that  members  of  the  class  must  be  notified — at  the 
plaintiffs'  cost — of  their  right  to  exclude  themselves  from  the  action  or  to  enter 
an  appearance  through  counsel,  and  of  the  fact  that  the  judgment  will  bind  all 
class  members  not  requesting  exclusion — whether  favorable  or  not.  Additionally, 
the  justifiability  of  private  class  actions  has  been  the  subject  of  serious  concern 
by  members  of  both  Bench  and  Bar,  because  the  suits  are  instituted  by  private 
parties  who  may  be  more  interested  in  the  size  and  ability  of  the  defendant  to 
submit  to  large  damage  settlements  rather  than  the  nature  of  the  violation  or 
protection  of  the  public  interest. 

Accordingly,  other  alternatives  must  be  sought  out,  and  should  be  pursued  if 
they  in  fact  promise  the  actual  recovery  of  damages  to  consumers  injured  by 
antitrust  violations  while  retaining  the  right  of  a  defendant  to  a  fair  hearing  with 


1  Eisen  v.  Carlisle  &  Jacquelln,  417  U.S.  156  (1974). 
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all  constitutional  safeguards,  as  well  as  the  likelihood  that  suits  will  be  instituted 
only  when  they  are  truly  in  the  public  interest. 

Antitrust  suits  instituted  by  a  State  attorney  general  for  damages  on  behalf  of 
the  consumer  citizens  of  the  State  could,  in  fact,  be  such  an  alternative.  Unfor- 
tunately, the  present  form  of  S.  1284  and  H.R.  38  goes  way  beyond  what  is  neces- 
sary for  proper  antitrust  enforcement  and  consumer  protection.  Not  only  would  S. 
1284  authorize  the  States  to  bring  damage  actions  for  "persons"  as  opposed  to 
consumers  under  the  antitrust  laws,  but  it  would  do  so  in  three  separate  forms, 
which  embody  concepts  that  would  deprive  both  plaintiffs  and  defendants  of 
essential  rights. 

We  believe  that  a  very  simple  and  straightforward  bill  providing  for  represent- 
ative actions  by  the  States  under  Rule  23  of  the  Federal  Rules  of  Civil  Proce- 
dure would  fully  accomphsh  the  goals  of  the  legislation,  while  avoiding  the  hope- 
less morass  of  problems  which  will  necessarily  be  created  by  Title  IV  of  S.  1284 
and  H.R.  38  in  their  present  form. 

1.  Suits  for  Damages  Personally  Sustained  by  Persons  of  the  State  Under  Title  IV 

Proposed  Section  4C(a)  (1)  would  create  two  techniques  for  civil  actions  brought 
by  a  State  attorney  general  to  recover  damages  personally  sustained  by  persons. 
First,  the  State  attorney  general  could  sue  as  parens  patriae,  with  the  require- 
ments of  Federal  Rule  23  not  applying  to  the  suit. 

The  provisions  of  Title  IV  of  S.  1284  4C(b)  (1)  and  (2)  do  not  provide  the  pro- 
tections afforded  by  Rule  23.  The  notice  provisions  of  Section  4C(b)(l)  merely 
require  publication.  While  courts  under  Rule  23  have  sometimes  ordered  that 
notice  be  given  by  publication  under  extreme  circumstances,  those  courts  have 
universally  recognized  that  notice  by  publication  is  the  least  effective  method  of 
notifying  putative  members  of  a  class;  and,  universally,  courts  have  required 
personal  notification  of  members  of  a  class  under  Rule  23,  at  least  to  the  extent 
that  they  can  be  identified;  and  the  Supreme  Court  has  declared  that  ".  .  .  the 
plaintiff  must  paj^  for  the  cost  of  notice  as  part  of  the  ordinary  burden  of  financing 
his  own  suit.''  ^ 

The  inadequacy  of  notice  by  publication  is  particularly  acute  where  the  class  of 
persons  to  be  represented  is  consumers.  It  is  not  unreasonable  to  assume  that  many 
sophisticated  executives  of  corporations  involved  in  substantial  antitrust  or 
securities  class  actions  might  read  notices  published  in  newspapers  such  as  The 
Wall  Street  Journal.  However,  it  is  highly  doubtful  that  the  majority  of  consumers 
suffering  small  individual  claims  would  read  the  publication  in  the  chosen  instru- 
ment prescribed  by  Section  4C(b)(l). 

Under  Rule  23,  adequate  notice  of  the  pendency  of  a  class  action  must  be  given 
to  all  persons  claimed  to  be  represented,  each  of  whom  then  has  the  opportunity 
to  "opt  out"  or  remain  in  the  lawsuit,  and  thereby  be  bounded  by  the  judgment, 
whether  favorable  or  unfavorable.  These  two  safeguards  contained  in  Rule  23 
are  constitutional  in  dimension  and  cannot  be  lightly  disregarded.^ 

The  scheme  of  adequate  notice  and  the  opportunity  to  decline  or  accept  repre- 
sentation are  related  concepts  grounded  in  considerations  of  due  process.  Any  indi- 
vidual citizen  should  have  the  right — assured  by  Federal  Rule  23 — to  decline 
representation  by  a  State  attorney  general.  Certainly,  an  individual  should  be 
afforded  the  opportunity  of  deciding  whether  the  State  attorney  general  is  an 
adequate  representative.  It  may  well  be  that  in  particular  instances  a  State 
attorney  general  may  not  prosecute  a  case  diligently  or  may  settle  the  case  for 
less  than  the  individual  believes  could  have  been  obtained  in  a  separate  suit. 
Additionally,  certain  individuals  may  not  want  to  have  claims  pressed  on  their 
behalf.  They  may  not  feel  aggrieved,  or  they  may  have  contacts  Avith  the  defendant 
that  would  make  representation  inappropriate.  Because  of  the  defective  notice 
provisions  embodied  in  S.  1284,  it  is  submitted  that  the  vast  majority  of  citizens 
affected  would  not  be  appraised  of  the  filing  of  the  action  and  that,  therefore,  their 
opportunity  to  "opt  out"  becomes  a  nullity. 

In  addition,  basic  fairness  to  the  defendant  requires  that  persons  who  do  not 
choose  to  remove  themselves  from  a  State  attorney  general's  antitrust  suit  should 
be  bound  by  the  result  of  the  suit,  whether  it  is  favorable  or  unfavorable.  Since 
there  is  a  substantial  question  of  constitutionality  of  the  notice  provisions  of 
Section  4C(b),  there  is  no  assurance  that  the  defendant  will  not  be  subjected  to 
subsequent  suits  by  citizens  whose  claims  were  supposedly  adjudicated  by  the 


2  Id.  at  179;  see  also  In  re  Hotel  Telephone  Charges,  500  F.  2d  86  (9th  Cir.  1974). 

3  See  Eisen  v.  Carlisle  &  Jacquelin,  supra;  MuUane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306 
(1950). 
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parens  patriae  suit  (under  Section  4C  (a)(1).  It  is  unfair  to  allow  multiple  suits 
against  the  same  defendant  on  tne  same  claims.  If  this  requirement  of  Rule  23  is 
eliminated  in  suits  on  behalf  of  classes  of  consumers — as,  arguably,  it  would  be  bj^ 
the  parens  patriae  suit  permitted  under  Section  4C(a)  (1) — one  of  the  prime  benefits 
of  representative  actions  would  be  lost,  i.e.,  the  saving  of  judicial  time  and  ex- 
pense by  disposing  of  numerous  claims  in  one  suit. 

The  right  to  "opt  out"  provided  by  Section  4C(b)(2)  appears  to  be  illusory. 
The  right  to  "opt  out"  is  certainly  unavailable  to  those  members  of  the  class 
who  do  not  read  the  chosen  instrument.  Moreover,  it  is  apparent  that  other  vital 
protective  mechanisms  of  Rule  23  are  ignored  by  this  bill;  vis.,  numerosity, 
commonality,  tj'picality,  and  preferment  of  the  class  action  method  to  other 
methods  of  litigation  are  all  questions  of  law  under  Rule  23,  which  the  court 
must  evaluate  before  it  determines  a  class  action.  These  requirements  are  totally 
ignored  by  S.  1284. 

Alternatively,  the  court  could  determine  under  Section  4C(a)(l),  in  its  dis- 
cretion, that  the  interests  of  justice  require  that  the  State  attorney  general  act 
as  a  representative  member  of  a  class  of  such  persons,  in  an  action  subject  to 
the  requirements  of  Federal  Rule  23.  We  endorse  this  class  suit  concept  as  to 
consumers,  but  we  respectfully  submit  that  the  pare?is  patriae  form  of  action  in 
Section  4C(a)(l)  should  be  eliminated. 

Neither  type  of  parens  patriae  suit  under  Sections  4C (a)(1)  and  (2)  is  permitted 
under  present  law.  See  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251  (1972)  (injury 
to  general  economy)  and  California  v.  Frito-Lay,  Inc.,  474  F.2d  774  (9th  Cir. 
1973). 

In  California  v.  Frito-Lay,  Inc.,  the  court  lejected  the  concept  of  a  parens 
patriae  suit  for  the  damages  sustained  by  citizens  of  a  State;  and  a  State  may 
not  bring  a  class  action  on  behalf  of  its  citizens  for  damages  they  have  sustained, 
unless  the  State  itself  has  also  suffered  the  same  kind  of  damages,  for  example, 
when  it  has  purchased  in  its  proprietary  capacity  the  merchandise  that  has  been 
sold  to  the  consumer  class  members  as  part  of  an  antitrust  violation.* 

By  amending  the  law  so  as  to  provide  that  a  State  attorney  general  is  an  appro- 
priate and  adequate  representative  of  consumer  interests  within  the  State — 
whether  or  not  the  State  itself  has  also  been  injured  in  its  proprietary  capacity — 
but  otherwise  requiring  that  such  suits  be  subject  to  the  requirements  of  Federal 
Rule  23,  multiple  benefits  could  be  obtained.  First,  it  could  be  anticipated  that 
frivolous  or  insignificant  suits  will  not  be  instituted,  because  the  class  action 
would  be  brought  by  a  State  agency  acting  solely  in  the  public  interest.  Second, 
the  safeguards — both  constitutional  and  otherwise — which  are  contained  in  Rule 
23,  and  which  benefit  both  plaintiffs  and  defendants  alike,  would  be  maintained. 
Finally,  the  problems  of  manageabilitj'  which  have  created  such  judicial  diffi- 
culties in  private  class  actions  for  antitrust  damages  would  in  large  measure 
be  avoided;  for  the  State  would  have  available  to  it  sufficient  techniques  to  pro- 
vide the  essential  notices  to  class  members  as  well  as  the  funds  necessary  to  do  so.' 

Finally,  it  would  appear  that  the  only  technique  by  which  dupUcate  recoveries 
of  already  trebled  damages  could  be  avoided  if  the  parens  patriae  approach  is 
adopted  (see  discussion  infra,  II. 3),  would  be  the  prohibition  of  all  other  actions 
by  consumer  citizens  assertedly  represented  by  the  State  attorney  general  in  the 
parens  patriae  suit.  The  State  attorney  general's  suit  would  have  to  be  the  exclusive 
means  bj^  which  a  consumer  could  achieve  redress  for  the  damages  claimed  in 
the  parens  patriae  suit.  Certainly,  this  alternative  is  clearly  inferior  to  the  Rule  23 
solution  we  would  endorse.  The  rights  of  individuals  to  seek  redress  in  the  form 
they  wish,  or  not  to  seek  redress  at  all,- should  not  be  disregarded.  Otherwise,  seri- 
ous due  process  considerations  would  arise,  particularly  when  the  private  suit 
has  been  filed  prior  to  the  State  attorney  general's  parens  patriae  action. 

Accordingly,  while  the  Antitrust  Section  warmly  endorses  the  attorney  general 
class  action  alternative  as  a  far-reaching  step  forward  in  antitrust  enforcement 
for  the  protection  of  the  consumer,  the  parens  patriae  suit  provided  for  in  proposed 
Section  4C(a)(l)  should  be  deleted. 


<  Compare  In  re  AmpicUlin  Antitrust  Litigation,  55  F.R.D.  269  (D.D.C.  1972),  aff'd  sub  nom,  Illinois  v. 
Bristol-Mvers  Co.,  470  F.  2d  1276  (D.C.  Cir.  1972),  with  KaufEman  v.  Dreyfus  Fund,  Inc.,  434  F.  2d  727 
(3d  Cir.  1970);  Free  World  Foreign  Cars,  Inc.  v.  Alfa  Romeo,  55  F.R.D.  26  (S.D.N.Y.  1972). 

5  Obviously,  such  suits  should  be  permitted  only  in  those  circumstances  when  the  individuals  represented 
by  the  State  attorney  general  could  have  maintained  actions  on  their  own  behalves.  We  do  not  construe 
this  bill  as  attempting  to  overturn  the  rule  established  in  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery 
Corp.,  392  U.S.  481  (1968),  and  its  progeny. 
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2.  Aggregation  and  Distribution  of  Damages 

Section  4C(c)  of  the  bill  was  evidently  drafted  in  recognition  of  the  fact  that 
representative  actions,  especially  those  in  which  large  numbers  of  consumers  are 
being  represented,  can  contain  serious  problems  of  manageability  in  connection 
with  the  proof  and  distribution  of  damages.  The  alchemy  by  which  S.  1284  would 
seek  to  change  what  may  be  unmanageable  into  a  manageable  suit  is  the  authori- 
zation of  damages  in  gross,  dispensing  with  the  requirement  of  separate  proof  of 
individual  damages.  Additionally,  aggregate  damages  would  be  determined  on 
the  basis  of  statistical  sampling  methods,  the  pro  rata  allocation  of  excess  profits 
to  sales  occurring  within  that  State,  or  some  other  system,  as  permitted  by  the 
court . 

Act  ually,  the  solution  suggested  by  this  provision  would  not  really  solve  the 
manageability  problems  that  can  arise  in  massive  class  actions.  First,  if  citizens 
of  the  State  will  be  permitted  to  opt  out  of  the  action  instituted  by  the  attorney 
general — as  they  should  be — damages  cannot  be  computed  in  gross  without  first 
subtracting  from  the  total  the  amount  of  damages  due  to  those  citizens  who  have 
opted  out.  If  a  significant  number  are  involved,  this  can  become  a  substantial 
task.  Indeed,  it  may  be  virtually  impossible,  because  those  persons  whose  damages 
would  have  to  be  subtracted  would  not  be  present  in  court  to  assist  in  determining 
their  damages. 

But  more  importantly,  it  should  not  be  assumed  that  antitrust  damages  are 
readily  capable  of  being  computed  in  gross.  On  the  contrary,  the  general  situation 
will  require  the  individual  computation  of  damages,  because  statistical  sampling 
techniques  or  pro  rata  allocations  of  excess  profits  will  be  impossible  to  determine. 
For  example,  it  cannot  be  assumed  that  competitors  engaged  in  a  price-fixing 
conspiracy  will  sell  at  uniform  prices,  or  will  retain  identical  prices  throughout 
the  conspiracy  time  period.  Such  situations  will  not  submit  to  damage  computa- 
tions in  gross  but,  rather,  will  require  individual  damage  determinations." 

Additionally,  all  citizens  for  the  benefit  of  whom  a  State  institutes  an  antitrust 
damage  suit  should  be  afforded  the  opportunity  to  claim  their  share  of  the  damages 
on  an  individual  basis.  Such  individual  determinations  will  obviously  also  require 
considerable  time. 

Those  few  situations  which  do  permit  of  uniform  methods  of  damage  compu- 
tations, for  example,  when  competitors  agree  to  raise  their  prices  in  identical 
amounts  and  retain  that  price  increase  during  the  entire  damage  period,^  do  not 
require  the  aggregate  damage  provision  of  proposed  Section  4C(c)  (1)  to  be  manage- 
able. Such  suits  are  readily  manageable  under  Rule  23  as  it  presently  stands. 
Individual  damage  hearings  in  such  situations  need  not  be  protracted,  and  can  be 
conducted  by  a  Master  who  need  merely  multiply  the  overcharge  by  the  number 
of  units  purchased. 

But  while  the  concept  of  aggregating  damages  without  separately  proving 
individual  claims  will  not  in  fact  resolve  the  manageability  problems  of  large 
class  actions  for  damages,  it  would  create  serious  issues  of  constitutional  dimen- 
sion. Due  process  requires  that  a  defendant  be  afforded  the  right  to  disupte  each 
and  every  claim  made  against  it — a  right  that  would  be  denied  by  Section  4C(c)  (1). 
Moreover,  the  Seventh  Amendment  guarantees  a  defendant  the  right  to  a  jury 
trial  for  all  actions  for  damages  in  excess  of  $20,  and  this  right  comprehends  both 
the  liability  and  damage  stages  of  a  trial.* 

At  a  minimum,  before  Congress  adopts  any  concept  of  damages  in  gross  under 
the  antitrust  laws,  the  courts  should  be  given  further  opportunity  to  consider 
available  techniques  to  handle  damages  in  massive  class  actions.  The  Supreme 
Court  has  yet  to  rule  definitively  on  the  question,  and  few  class  actions  have 
been  tried  since  Rule  23  was  amended  in  1966.  The  fate  of  antitrust  cases  should 
not  be  lightly  turned  over  to  the  statistician  through  the  establishment  of  a 
blanket  rule  that  would  place  the  rights  of  a  defendant — including  at  times  its 
very  continued  existence — in  jeopardy  by  permitting  pure  speculation  in  the 
determination  of  damages  through  the  whims  of  a  jury. 

We  do  recognize,  however,  the  legitimate  interests  of  this  Committee  in  seeing 
to  it  that  antitrust  wrongdoers  are  deprived  of  their  profits  obtained  as  a  result  of 
illegal  acts.  But  should  further  consideration  be  given  to  the  theory  contained  in 
Section  4C(c)(l),  extreme  care  is  essential  to  avoid  undue  punishment  under 
the  antitrust  laws  that  already  provide  for  treble  damages  as  a  deterrent  to 


«  See,  e.g.,  Nationall  Auto  Brokers  Corp.  v.  General  Motors  Corp.,  376  F.  Supp.  620.  634- 
35   (S.D.N.Y.  1974)  :  Bogosian  v.  Gulf  Oil  Corp.,  62  F.R.D.  124,  138-39   (E.D.  Pa.  1973) 
Yanai  v.  Frito  Lnij,  Inc.,  61  F.R.D.  349  (N.D.  Ohio  1973). 
"^  See  Eisen  x.  Carlisle  &  Jacquelin,  supra. 
8  See  Colgrove  v.  Battin,  413  U.S.  149,  161  (1973). 
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violations,  and  have  just  been  amended  to  raise  substantially  the  civil  and  criminal 
penalties  which  may  be  assessed  against  defendants.  Thus,  if  this  Committee 
determines  to  retain  the  concept  of  aggregate  damage  awards:  (1)  such  relief 
should  be  carefully  Umited  to  class  actions  instituted  by  State  attorneys  general, 
for  private  plaintiffs  do  not  act  in  the  public  interest;  (2)  aggregate  recoveries 
should  be  authorized  only  in  attorney  general  suits  involving  horizontal  price 
fixing  and  other  "hard  core"  antitrust  violations;  (3)  aggregate  relief  should  be 
permitted  only  when  the  court  has  determined  that  widespread  consumer  damages 
have  been  caused  throughout  the  State  as  a  result  of  the  violations;  and  (4)  it 
should  be  provided  that  damages  awarded  in  gross  may  not  be  trebled,  for 
although  treble  damages  have  a  legitimate  place  in  individual  damage  suits  to 
encourage  private  suitors  to  bring  suit  and  to  deter  those  who  would  violate  the 
antitrust  laws,  the  encouragement  of  private  actions  is  not  a  factor  in  a  class 
action  instituted  by  the  State  attorney  general. 

Finally,  Section  4C  (c)(2)  provides  for  escheat  of  damages  or  use  for  general 
welfare  purposes  to  the  extent  that  such  damages  are  not  claimed  by  any  injured 
person.  This  attempt  to  codify  the  so-called  "pot  of  gold"  theory  of  damages  is 
inconsistent  with  the  statutory  scheme  because  it  is  noncompensatory  and  puni- 
tive. No  court  has  ever  held  on  the  merits  that  the  "fluid  relief"  or  "the  "pot  of 
gold"  theories  were  permissible.  The  "pot  of  gold"  theory  has  been  agreed  to  by 
defendants  in  settlement  cases,  see  West  Virginia  v.  Chas.  Pfizer  &  Co.,  314  F.Supp. 
710  (S.D.N. Y.  1970),  aff'd  440  F.2d  1079  (2d  Cir.  1971),  cert,  denied,  404  U.S. 
871  (1971),  but  rejected  as  inappropriate  when  opposed  by  a  defendant.  Eisen  v., 
Carlisle  &  Jacquelin,  479  F.  2d  1005,  1013  (2d  Cir.  1973),  aff'd  on  other  grounds, 
417  U.S.  156  (1974). 

3.  Suits  to  Recover  Damages  to  the  General  Economy  of  the  State 

Subsection  4C(a)  (2)  provides  for  the  third  type  of  antitrust  action  that  could 
be  brought  by  the  State  attorney  general  under  S.  1284.  Under  this  provision,  the 
State  could  sue,  as  parens  patriae,  for  damages  "to  the  general  economy  of  that 
State  or  any  political  subdivision  thereof."  This  provision  is  intended  to  overrule 
the  Supreme  Court  decision  in  Hawaii  v.  Standard  Oil  Co.,"  in  which  the  Supreme 
Court  held  that  injury  to  a  State's  "general  economy"  does  not  qualify  as  injury 
to  its  "business  or  property,"  as  required  by  Section  4  of  the  Clayton  Act.  We 
believe  that  three  principal  reasons  militate  against  legislatively  overruling  that 
decision  :  ( 1 )  duplicative  recoveries  could  not  be  avoided,  in  .spite  of  the  bill's 
purported  prohibition  against  duplicative  recovery  set  forth  in  Section  4C(a)  (2)  ; 
the  latter  provision  is  therefore  internally  inconsistent ;  "  (2)  even  if  injury  to  a 
State's  general  economy  could  exist  independently  of  injury  suffered  by  its  con- 
stituents, such  damages  would  not  be  susceptible  of  computation;  and  (3)  the 
injury  which  would  be  recompensed  under  this  provision  is  too  remote  from  the 
antitrust  violation  to  merit  judicial  protection. 

As  recognized  by  the  Supreme  Court  in  Hawaii  v.  Standard  Oil  Co.,  which 
enunciated  strong  policy  reasons  against  permitting  such  suits,  there  would  be  an 
inherent  danger  of  duplicative  recoveries  of  trebled  damages  if  suits  were  permitted 
to  recover  for  damages  to  a  State's  general  economy.  The  vague  concept  of  such 
damages  would  be  virtually  impossible  to  separate  from  the  damages  to  the  citizens 
of  the  State  that  may  have  been  caused  by  the  antitrust  violation  involved  in  the 
suit. 

It  is  unclear  what  "damages  to  the  general  economy"  means.  The  Court  of 
Appeals  in  Hawaii  v.  Standard  Oil  Co.,  431  F.  2d  1282,  1285  (9th  Cir.  1970), 
stated: 

The  general  economy  is  an  abstraction.  It  has  no  value  in  itself,  save  as  it 

may   (in  a  representational  capacity  on  behalf   of  business  and  property 

generally)  serve  to  confer  value  on  the  specific  items  of  business  or  property 

it  affects.  It  exists  only  as  a  reflection  of  the  business  or  property  values  it 

represents. 

In  affirming  the  judgment  of  the  Court  of  Appeals,  the  Supreme  Court  stressed 

that  a  large,  but  ultimately  indeterminable  part  of  such  injury  represents  nothing 

more  than  the  totality  of  injury  to  the  "business  or  property"  of  the  State's 

citizens,  for  which  recovery  can  be  obtained  by  a  variety  of  means. 


•405  U.S.  251  (1972). 

'» In  Hawaii,  the  Court  found  this  problem  precluded  the  State's  action: 

"A  large  and  ultimately  indeterminable  part  of  the  injury  to  the  "general  economy,"  as  It  is  measured 
by  economists,  is  no  more  than  a  reflection  of  Injuries  to  the  "business  or  property"  of  consumers,  for  which 
they  may  recover  themselves  under  §4.  Even  the  most  lengthy  and  expensive  trial  could  not,  in  the  final 
analysis,  cope  with  the  problems  of  double  recovery  inherent  in  allowing  damages  for  harm  both  to  the 
economic  interests  of  individuals  and  for  the  quasi-sovereign  interests  of  the  State."  Id.  at  264. 


134 

Thus,  if  citizens  were  themselves  to  sue  for  damages,  or  if  a  State  were  to  sue 
either  in  its  proprietary  capacity  or  as  a  representative  member  in  a  class  action 
suit  permitted  under  Section  4C(a)(l),"  any  recovery  obtained  from  suits  for 
damages  to  the  general  economy  of  the  State  would  necessarily  be  duplicative. 

Recovery  of  treble  damages  multiplied  by  two  is  totally  out  of  proportion  to 
any  harm  that  could  have  been  caused  by  a  violation  of  the  antitrust  laws — 
particularly  when  an  antitrust  defendant  is  now  subject  to  large  civil  penalties 
and  criminal  liability  under  newly  enacted  law.  Liability  could  be  so  great  as  to 
impair  the  viability  of  a  defendant,  which  could  result  in  the  survival  of  only  the 
largest  of  enterprises. 

In  addition,  even  if  it  were  possible  to  postulate  how  an  antitrust  violation  can 
adversely  affect  a  State's  general  economy  or  retard  its  economic  development  in 
a  manner  independent  from,  or  in  addition  to,  injuries  suffered  to  the  business  or 
property  of  citizens  of  the  State,  it  would  be  extremely  difficult,  if  not  impossible, 
to  measure  accurately  the  amount  of  such  independent  injury.  As  the  Supreme 
Court  stressed  in  the  Hawaii  decision : 

Measurement  of  an  injurj-  to  the  general  economy  .  .   .  necessarily  involves 
an  examination  of  the  impact  of  a  restraint  of  trade  upon  every  variable 
that  affects  the  State's  economic  health — a  task  extremely  difficult,  "in  the 
real  economic   world,  rather  than   an    economist's    hypothetical  model."  '^ 
Thus  permitting  such  recovery  would  result  in  damage  estimates  more  hypo- 
thetical than  real,  and  potentially  out  of  proportion  to  any  actual  injury  inflicted. 
Moreover,  the  margin  of  error  would  be  multiplied  by  three. 

Besides  the  danger  of  duplicative  recovery  and  the  extreme  difficulty  of  meas- 
uring any  independent  or  additional  harm,  a  third  reason  militates  against  allow- 
ing the  form  of  suit  provided  for  under  proposed  Section  4C(a)(2).  Even 
assuming  the  existence  of  independent  or  additional  harm,  the  causal  connection 
between  an  antitrust  violation  and  the  injury  suffered  by  a  State's  general  economy 
is  extremely  nebulous  and  indirect.  Courts  have  always  limited  antitrust  standing 
to  those  who  are  directly  injured  as  a  result  of  an  antitrust  violation  and  have 
denied  relief  for  remote  or  indirect  harm.^^  As  Assistant  Attorney  General  Kauper 
testified  before  the  Subcommittee  on  Monopolies  and  Commercial  Law  of  the 
House  Committee  on  the  Judiciary  last  year,  the  right  of  action  created  by  this 
provision  could  be  broadly  construed  by  the  courts  to  expand  the  antitrust 
exposure  of  defendants  in  almost  unlimited  fashion  and  to  a  point  that  would  be 
totally  "unforseeable  even  by  the  most  astute  businessman."  '^  Such  a  risk  would 
be  directly  contrary  to  our  traditional  common  law  notions  of  recompensing  a 
plaintiff  for  injuries  suffered  as  a  direct,  provable  and  foreseeable  result  of  a 
defendant's  actions. 

Ill 

1.  Notification  and  Suits  htj  the  United  States  Attoryiey  General  as  Parens  Patriae 
for  Persons  Residing  in  the  State 

Section  4D  would  require  the  Attorney  General  of  the  United  States  to  notify 
a  State  attorney  general  whenever  the  former  has  brought  suit  under  Section  4A 
of  the  Clayton  Act  and  has  "reason  to  believe"  that  a  State  attorney  general 
could  also  sue  on  the  same  cause  of  action  on  behalf  of  persons  of  the  State.  If 
the  State  attorney  general  fails  or  dechnes  to  bring  such  an  action  within  90  days 
of  notification,  the  Attorney  General  of  the  United  States  may  bring  a  parens 
patriae  suit  in  his  place. 

Assistant  Attorney  General  Kauper  succinctly  articulated  to  the  Subcommittee 
on  MonopoHes  and  Commercial  Law  of  the  House  Committee  on  the  Judiciary 
last  year  the  difficult  judgments  which  this  type  of  provision  would  require  the 
Attorney  General  to  make.  First,  a  judgment  would  be  required,  presumably 
before  any  substantial  amount  of  discovery  has  taken  place  in  the  federal  gov- 
ernment's pending  lawsuit,  as  to  the  possible  habihty  of  the  defendant  to  the 
"persons"  of  each  of  the  individual,  several,  50  States. 


II  Or  as  parens  patriae  for  damages  sustained  by  its  citizens,  if  that  concept  is  retained  in  the  bill  despite 
its  (i6fici6iiciGS. 

'2  405  U.S.  at  263,  n.  14,  quoting  from  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp..  392  U.S.  481, 
493 

13  See  e.g.,  Billy  Baxter.  Inc.  v.  Coca-Cola  Co..  431  F.  2d  183  (2d  Cir.  1970),  cert,  denied,  401  U.S.  923  (1971); 
Karseal  Corp.  v.  Richfield  Oil  Corp..  221  F.  2d  358  (9th  Cir.  1955). 

i<  Hearings  Before  the  Subcommittee  on  Monopolies  and  Commercial  Law  of  the  House  Committee  on  the  Judi- 
ciary on  H.R.  12528  and  H.R.  liQSl,  93d  Cong.,  2d  Sess.,  ser.  43,  at  21,  30  (1974). 
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These  decisions  are  difficult  in  themselves  to  make  because  of  the  insufficient 
amount  of  evidence  at  the  disposal  of  the  federal  government  at  the  time  the 
decisions  are  presumably  to  be  made  and  because  of  the  vague  standards  estab- 
lished to  guide  in  such  determinations.  The  difficulties  are  then  compounded  by 
the  provisions  authorizing  the  Attornej'  General  of  the  United  States  to  bring 
suit  as  parens  patriae  on  behalf  of  the  State  or  States  notified  in  default  of  the 
State  attorney  general's  taking  action.  One  can  imagine  the  pressures  which 
might  be  brought  to  bear  by  some  State  attorneys  general  to  cause  the  Attorney 
General  of  the  United  States  to  bring  suit  on  their  behalf. 

It  is  significant  that  the  federal  and  State  officials  who  would  be  intimately 
involved  in  carrying  out  this  provision  have  opposed  it.  It  has  been  stressed  that 
the  90-day  notification  period  is  too  short  and  removes  the  discretion  a  State 
attorney  general  needs  to  weigh  countervailing  factors,  that  it  is  inappropriate 
and  impracticable  to  require  a  public  official  to  bring  an  antitrust  action,  that 
the  provision  would  operate  as  a  disincentive  to  the  maintenance  of  strong  State 
antitrust  enforcement  staffs,  and  that  the  provision  v/ould  unnecessarily  strain 
the  resources  of  the  Antitrust  Division. '^ 

3.  Recovery  of  Damages  in  Connection  with  Federally  Funded  State  Programs 

Section  4E  of  the  bill  would  permit  a  State  to  obtain  treble  damages  for  the 
entire  amount  of  overcharges  or  other  damages  sustained  in  connection  with 
federally  funded  State  programs  "affected  by  antitrust  violations."  The  Attorney 
General  of  the  United  States  would  have  the  right  to  intervene  in  the  action  to 
protect  the  interests  of  the  United  States  and  would  have  the  power  to  sue  on 
behalf  of  any  State  that  fails  or  declines  to  bring  such  an  action  within  90  days 
after  it  has  been  notified  by  the  Attorney  General  of  the  United  States  that  he 
believes  cause  exists  for  bringing  the  suit. 

It  is  unnecessary  to  repeat  the  points  we  made  in  connection  with  Section  4D 
which  also  apply  to  this  provision.  But  in  addition  to  those  points,  it  is  essential 
that  Section  4E  be  amended  so  as  to  define  what  is  meant  by  a  federally  funded 
State  program  that  is  "affected"  by  antitrust  violations.  Certainly,  a  State  should 
be  permitted  to  recover  damages  it  has  suffered  as  a  direct  result  of  an  antitrust 
violation  relating  to  a  federally  funded  State  program.  But  the  vague  connotation 
of  the  term  "affected"  could  be  interpreted  as  going  beyond  such  permissible 
recover}'.  When  the  harm  caused  to  the  State  is  too  remote  from  the  antitrust 
violation,  damages  should  not  be  recovered.  This  is  the  rule  under  present  law. 
Accordingly,  it  is  respectfully  submitted  that  the  first  sentence  of  Section  4E 
should  be  amended  to  read  as  follows: 

A  State  shall  be  entitled  to  treble  damages  for  the  entire  amount  of  over- 
charges or  other  damages  it  sustains  as  a  direct  result  of  antitrust  violations 
aimed  at  a  federally  funded  State  program  of  that  State. 
Thank  you,  Mr.  Chairman. 

Senator  Hart.  I  am  advised  that  because  of  witness  schedule 
problems,  we  are  changing  the  hours  at  which  we  resume  tomorrow. 
The  hearing  tomorrow  will  begin  at  9:30  rather  than  10  o'clock.  The 
first  witness  will  be  \h.  Ralph  Nader,  followed  by  Messrs  Riehm  and 
Wilson,  representing  the  Chamber  of  Commerce.  Everyone  has 
schedule  problems,  and  this  is  the  best  resolution  that  is  possible. 

We  will  conclude  Mr.  Nader's  testimony  not  later  than  10:15  in 
order  to  accommodate  the  schedule  later  in  the  day. 

[Whereupon,  at  11:50  a.m.,  the  hearing  was  adjourned,  to  resume 
at  9:30  a.m.,  May  8,  1975,  in  room  2228,  Dirksen  Senate  Office 
Building.] 


15  Id.  at  22,  30-31,  57-58,  85-86. 
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THURSDAY,   MAY  8,    1975 

U.S.  Senate, 

Subcommittee  on  Antitrust  and  Monopoly  of  the 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:40  a.m.,  in  room  2228,  New  Senate 
Office  Building,  Hon.  Senator  Philip  A.  Hart,  Michigan  (chairman  of 
the  subcommittee  and  Senator  James  Abourezk,  South  Dakota) 
presiding. 

Present:  Senator  Philip  A.  Hart,  Michigan;  Senator  James 
Abourezk,  South  Dakota. 

Staff  present:  Howard  E.  O'Leary,  chief  counsel;  Bernard  Nash, 
assistant  counsel;  Joseph  L.  Pecore  (Senator  Abourezk);  Patricia  Y. 
Bario,  editorial  director;  Catherine  M.  McCarthy,  chief  clerk;  Peter 
N.  Chumbris,  minority  chief  counsel;  and  Charles  E.  Kern  (Senator 
Fong). 

Senator  Hart.  The  committee  will  come  to  order. 

Everyone  has  a  schedule  problem  today.  To  attempt  to  hold  as 
closely  to  course  as  possible — and  with  this  slight  delay  in  the  intro- 
duction— we  are  now  joined  by  the  second  of  the  two  witnesses  we 
will  hear  from  first. 

I  would  ask  Ralph  Nader,  and  Mark  Green,  to  give  us  their  impres- 
sions of  the  several  proposals. 

STATEMENT  OF  RALPH  NADER  AND  MARK  GREEN,  CORPORATE 
ACCOUNTABILITY  RESEARCH  GROUP 

Mr.  Nader.  Good  morning.  Senator  Hart,  members  of  the  com- 
mittee. With  me  is  Mark  Green,  who  is  author  of  a  number  of  books 
and  articles  on  the  antitrust  situation. 

I  would  like  to  summarize  my  prepared  statement  ^  on  S.  1284, 
which  is  a  long  awaited  attempt  to  improve  antitrust  enforcement  by 
modernizing  the  procedures  that  comprise  it. 

As  we  previously  argued  in  the  closed  enterprise  system,  for  too 
long  antitrust  enforcement  has  been  an  ant  eyeing  an  elephant — an 
under-funded  and  handicapped  Federal  program  unable  to  contend 
with  the  great  corporate  power  of  our  dominant  firms. 

Its  failure  has  serious  economic  consequences  for  all  consumers.  And 
I  am  sure  that  the  committee  has  seen  a  number  of  the  estimates  by 
scholars  in  this  area.  Estimates  which,  in  the  light  of  recent  inflation, 
would  probably  have  to  be  considerably  upgraded. 

>  See  p.  146. 
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The  provisions  in  title  II  involve  the  problem  of  how  to  get  infor- 
mation in  the  process  of  enforcing  the  law.  And  the  1962  Civil  Inves- 
tigative Demand  Act,  which  is  very  worthwhile,  I  think  is  now  viewed 
by  many  observers  of  the  antitrust  scene  as  very  limited.  It  needs  to 
be  extended  as  this  legislation  provides. 

Title  II  of  the  antitrust  improvements  bill  goes  far  toward  making 
more  efficient  the  unwieldy  procedures  that  now  comprise  antitrust 
enforcement.  There  is  no  administrative,  or  equitable  reason  to  make 
antitrust  investigations  of  business  into  such  a  costly  and  time- 
consuming  game. 

Limiting  CID's  only  to  those  under  investigation  deprives  the 
Division,  in  the  Justice  Department,  of  compulsory  access  to  com- 
petitors and  suppliers  who  may  have  valuable  information  or  insight 
into  an  anticompetitive  market  situation. 

Allowing  documentary  discovery  but  not  precomplaint  oral  deposi- 
tions puts  a  perverse  premium  on  the  most  burdensome  form  of  legal 
communication — as  firms  receiving  CID's  often  delay  and  then  unload 
truckloads  of  documents  on  a  stretched-out  Antitrust  Division  staff. 

Since  the  antitrust  laws  should  be  sensitive  to  incipient  anticom- 
petitive situations — especially  announced  or  anticipated  mergers — it 
is  illogical  to  allow  CID's  only  for  current  or  past  violations.  Because 
such  a  significant  percentage  of  antitrust  resources  are  now  devoted 
to  regulatory  proceedings — where  an  ultimate  decision  can  be  as 
competitively  significant  as  any  court  proceeding — it  requires  legal 
blinders  to  allow  CID's  pursuant  to  possible  lawsuits  but  not  pursuant 
to  regulatory  proceedings. 

In  title  V  of  the  proposed  legislation,  the  following  can  be  said  in 
summary.  The  Antitrust  Division  today  looks  for  anticompetitive 
mergers  in  the  same  manner  it  has  done  for  decades.  It  scans  the 
Wall  Street  Journal,  the  trade  press,  and  specialized  business  surveys 
like  Moody's.  The  problems  with  this  haphazard  technique  are  self- 
evident. 

First,  it  encourages  business  firms  to  quickly  consummate  a  merger 
before  the  antitrust  authorities  can  do  anything  about  it.  For  example, 
the  merger  of  the  Washington  Post  and  the  old  Times-Herald  occurred, 
literally,  overnight. 

It  went  unreported  beforehand  by,  yes,  the  Washington  Post. 
"Within  a  day  there  was  almost  nothing  left  of  the  Herald,"  recalled 
Robert  Wright,  formerly  the  Deputy  Assistant  Attorney  General  in 
Charge  of  Antitrust  of  the  Justice  Department;  "they  obviously 
tried  to  sneak  it  by  the  Division  because  it's  harder  to  overturn  a 
fait  accompli." 

Although  there  is  a  lack  of  current  data  available,  one  Justice 
Department  study  found  that  the  Antitrust  Division  was  unaware  of 
30  percent  of  all  large  business  mergers  between  1953  and  1957.  And 
it  is  far  more  difficult  to  undo  a  merger  and  recreate  the  original 
entities  than  to  enjoin  its  occurrence  in  the  first  instance.  Or,  as  one 
"court  put  it,  "After  the  saber  thrust,  the  wound  is  still  there." 

Second,  while  a  company  may  initially  move  with  alacrity  to  com- 
plete a  merger,  it  is  then  in  its  interest  to  delay  an  antitrust  investiga- 
tion and  case  as  long  as  possible.  For  until  there  is  an  adverse  settle- 
ment or  adjudication,  the  defendant  firm — assuming  no  preliminary 
injunction  or  hold  separate  order — may  retain  the  fruit  of  a  possibly 
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illegal  merger.  And  the  firm  realizes  that  any  profits  earned  as  a 
result  of  the  illicit  marriage  will  not  have  to  be  subsequently 
disgorged. 

A  former  Antitrust  Division  lawyer,  now  a  defense  attorney  in 
New  York  City,  told  us  in  an  interview:  "Defense  counsel  tell  their 
clients  if  the  Antitrust  Division  sues,  you  will  lose,  but  you  can  still 
gain  3  to  5  years  to  make  your  profit  or  acquire  know-how  from  the 
illegal  merger." 

All  of  which  drags  antimerger  cases  on  for  years  and  years.  Professor 
Kenneth  Elzinga  found  that  it  took  an  average  of  63.8  months,  or 
over  5  years,  from  the  time  of  an  illegal  merger  to  a  final  divestiture 
order. 

To  insure  that  merging  firms  have  the  incentive  to  give  the  anti- 
trust agencies  all  necessary  information,  rather  than  to  delay,  requires 
an  amendment  to  title  V.  It  would  establish  that  a  merger  could  be 
consummated  60  days  after  its  announcement  or  within  30  days  of 
fully  replying  to  an  Antitrust  Division  CID  or  FTC  section  6  in- 
quiries, whichever  takes  longer. 

Firms  which  want  to  merge  would  then  realize  it  would  be  in  their 
interest  to  expedite  the  antitrust  investigation,  rather  than  to — a  la 
the  New  York  lawyer,  Bromley's  practice  as  noted  in  the  testimony 
earlier — protract  it. 

We  are  not,  it  should  be  noted,  wedded  to  the  60-day  $100  million 
in  assets  cutoffs  established  by  this  title.  A  predecessor  bill  introduced 
by  then  Chairman  Emanual  Celler,  in  1956,  H.R.  6748,  allowed  for 
a  90-day  study  period,  which  seems  advisable. 

And  the  FTC  then  recommended  the  benchmark  that  all  firms 
above  $10  million  in  assets  report  their  merger  plans.  The  $100 
million  litmus  test  would  catch  most  large  national  mergers;  but 
much  concentration  occurs  locally  and  regionally,  where  the  aggregate 
size  may  not  be  impressive,  however  market  domination  can,  never- 
theless, occur. 

Mr.  Chairman,  this  local  or  regional  monopolistic,  or  anticom- 
petitive practice  situation,  needs  to  be  given  much  more  emphasis. 
I  would  suggest,  perhaps,  if  the  staff  would  contact  the  district 
attorney  in  San  Diego  County — who  has  been  investigating  antitrust 
violations  in  the  San  Diego  area — they  could  receive  some  very 
interesting  illustrations.  Not  only  of  local  firm  anticompetitive 
practices,  but  of  the  extent  to  which  relatively  smaller  anticompeti- 
tive practices — at  the  local  level  by  larger  national  firms — prevail. 

In  such  places  as  Hawaii — which  itself  can  be  called  "one  large 
monopolistic  practice" — the  amoCint  of  tie-ins,  and  interlocks  basically 
have  that  economy  in  an  antitrust  violations  stranglehold  stretching 
all  the  way  to  the  mainland,  via  the  various  shipping  and  export 
interlocks  tack  down  to  the  land  development  arenas.  That  needs 
to  be  emphasized  again  and  again.  I  know  that  there  is  always  a 
sentence  or  two  thrown  in,  in  the  Antitrust  Division  speech  about 
local  or  regional  anticompetitive  practices.  But  I  submit,  that  after 
further  inquiry,  it  may  well  be  that  there  needs  to  be  a  massive  in- 
crease in  enforcement  resources  at  these  levels. 

As  I  said,  it  is  the  merged  firm  that  causes  antitrust  problems — not 
the  two  taken  separately.  The  combined  assets  of  the  proposed 
consolidation  should  be  the  operating  standard.  Using  this  standard 
of  combined  assets,  a  $10  million  consolidation  seems  a  more  preferable 
cutoff  than  a  $100  million  one. 
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Title  VI  of  the  legislation — when  Antitrust  Division  cases,  totalling 
an  average  of  65  cases  a  year  for  the  past  6  years;  and  private  antitrust 
cases  over  1,000  a  year,  1,229  in  1972 — it  becomes  clear  that  private 
enforcement  is  an  essential  deterrent  to  antitrust  illegality. 

To  the  extent  possible,  the  Government  should  facilitate  civil 
suits  subsequent  to  criminal  antitrust  cases  so  that  wrongdoers  are 
not  merely  punished,  but  that  their  victims  are  also  compensated. 
Only  then  will  antitrust  justice  be  accomplished. 

Historically,  however,  private  litigants  could  not  march  into  court 
and  point  to  a  consent  decree,  or  a  nolo  contendere  plea,  as  prima 
facie  evidence  of  a  defendant's  liability.  Section  6  of  the  Clayton  Act 
specifically  prohibits  such  settlements  from  use  in  subsequent  private 
lawsuits. 

As  a  result,  plaintiffs  seeking  damages  have  often  been  compelled 
to  reproduce  much  of  the  Division's  case — an  expense  that  can 
discourage  potential  claimants.  Proving  damages  is  monumentally 
difficult,  as  it  is  in  antitrust  civil  suits,  without  the  additional  wasteful 
and  costly  burden  of  duplicating  the  Government's  case  to  prove 
culpability. 

To  be  sure,  specific  motions  for  disclosure  of  part  of  the  Govern- 
ment's subpenaed  material  can  be  and  have  been  granted  by  the 
courts;  but  often,  they  are  not  granted.  Also,  often  there  are  great 
and  expensive  delays. 

Nolo  pleas,  however,  are  supposed  to  be  the  equivalent  of  guilty 
pleas.  By  according  nolo  pleas  prima  facie  effect,  title  VI  fulfills  this 
equivalency  and  enhances  the  repercussive  deterrence  of  successful 
antitrust  criminal  cases. 

For  an  agency  that  can  bring  only  65  cases  a  year — with  an  average 
of  17  of  them  on  the  criminal  docket — this  reform  is  necessary  to 
fulfill  the  purpose  of  the  antitrust  laws.  Somewhere,  somehow,  there 
must  be  an  eftective  rebuttal  to  Kenneth  Gailbraith's  characterization 
of  these  antitrust  laws  as  charades. 

Critics  of  similar,  earlier  proposals  have  claimed  that  criminal 
defendants  will  no  longer  now  capitulate  before  trial.  Why  plead 
nolo  when  you  can  be  punished  as  much  as  a  conviction;  why  not  risk 
a  trial  when  you  have  nothing  more  to  lose? 

If  true,  why  does  anyone  ever  plead  guilty?  Because  when  they 
know  the  Government  has  them  cold — as  it  usually  does  in  per  se 
criminal  price  fixing  cases:  (a)  they  avoid  the  expense  of  a  trial;  and 
(b)  they  avoid  the  humiliation  and  loss  of  goodwill  by  an  extended, 
publicized  public  trial. 

This  is  not  a  hypothetical  argument.  Between  1954  and  1964,  over 
60  percent  of  those  defendants  whose  nolo  pleas  were  rejected  by  a 
court  subsequently  did  plead  guilty — accepting  both  criminal  penalties 
and  prima  facie  effect,  rather  than  running  the  gauntlet  of  a  public 
trial. 

Still,  there  would  be  undoubtedly  some  defendants  who  would 
choose  to  go  to  trial;  but  this  burden  will  hardly  be  excessive.  If  40 
percent  of  nolo  settlements  now  go  to  trial,  it  might  mean  an  extra 
seven  trials  a  year  for  the  Antitrust  Division. 

And  to  the  extent  some  extra  manpower  may,  indeed,  be  needed 
to  field  this  additional  work,  a  modest  increase  in  the  Antitrust 
Division  budget  could  accompany  S.  1284.  In  fact,  S.  1136 — with  40 
Senate  cosponsors — would  triple  the  budgets  of  the  Antitrust  Division 
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and  Federal  Trade  Commission  within  3  years,  an  increase  that  could 
comfortably  absorb  any  strains  put  on  the  Division  by  title  VI. 

I  suppose,  Mr.  Chairman,  you  can  look  back  on  all  those  years — 
when  you  were  pleading  for  expanded  antitrust  efforts — and  be 
somewhat  pleased  by  the  number  of  legislators  and  administration 
officials  who  have  now  joined  your  cause. 

In  title  IV,  though  private  antitrust  cases  are  on  the  rise,  they 
suffer  difficulties.  Proving  damages  is  often  laborious;  judges  have 
considered  class  actions  unmanageable,  where  hundreds  of  thousands 
of  similarly  situated  consumers  suffered  small  damages,  with  com- 
modities like  milk  and  bread.  And  the  notice  and  the  legal  costs  of 
antitrust  class  actions  can  be  prohibitive. 

It  is  entirely  appropriate  that  the  State,  which  speaks  collectively 
for  its  citizens,  to  marshall  its  tax-supported  resources  to  represent 
a  class  which  would  otherwise  go  unrepresented — i.e.,  where  the  bilk 
is  aggregately  large,  though  individually  small;  or  to  obtain  damages 
"to  the  general  economy  of  that  State" — where  a  political  jurisdiction 
has,  indeed,  been  economically  disadvantaged  due  to  an  antitrust 
violation. 

In  the  latter  situation,  however,  unexpected  liability,  when  trebled, 
could  easily  bankrupt  culpable  local  or  State  firms.  Therefore,  it  may 
be  advisable  to  provide  only  single  damages  for  injuries  "to  the 
general  economy  of  that  State." 

Also,  in  a  society  of  210  million  citizens  and  trillions  of  commercial 
interchanges  annually  it  is  essential  to  permit,  as  401(c)(1)(A)  does, 
"statistical  or  sampling  methods"  to  compute  damages.  Otherwise, 
given  the  impossibility  of  tracing  and  evaluating  millions  of  non- 
recorded  transactions,  there  will  be  wrongs  without  remedies. 

In  a  complex,  mass  society,  it  is  necessary  for  sectors  from  corporate 
planning  to  TV  ratings  to  depend  on  statistical  or  sampling  methods 
to  arrive  at  important  decisions.  For  courts  to  ignore  this  reliable 
modern  math  would  elevate  form  over  substance,  and  knowingly 
permit  wrongdoers  to  retain  the  fruits  of  their  illegal  action.  This  is 
what  occurs  again  and  again  and  again,  in  the  economy. 

Finally,  antitrust  enforcement  can  only  be  as  wise  and  expeditious 
as  the  data  it  receives.  Yet  the  antitrust  agencies  are  precluded  by 
statute  from  obtaining  census  data  by  firm  name — the  announced 
intention  of  the  Federal  Trade  Commission  is  to  keep  its  line  of  busi- 
ness reports  away  from  the  antitrust  authorities. 

Why,  in  this  case,  should  the  right  hand  of  the  Government  not 
know  what  the  left  hand  is  doing?  "Artificial  bodies  such  as  corpora- 
tions depending  upon  statutory  law  for  their  existence  or  privileges," 
said  Theodore  Roosevelt  in  his  first  inaugural  address,  "should  be 
subject  to  proper  governmental  supervision,  and  full  and  accurate 
information  as  to  their  operations  should  be  made  public  at  reasonable 
levels." 

These  words  are  especially  true  today,  as  our  corporate-conglom- 
erate complexes  wind  themselves  through  the  society  in  increasingly 
complicated  patterns.  For  the  antitrust  agencies  to  work  effectively 
they  should  have  easy  access  to  Census  and  FTC  classifications — up 
to  seven-digit  SIC  classifications  where  they  exist. 

Then  the  agencies  would  easily  come  to  prudent  enforcement 
judgments  within  60  days  of  an  announced  merger.  To  somehow  say 
that  corporations  are  entitled  to  privacy  about  such  data — that  is, 
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corporations  which,  hke  GM  or  IBM,  are  larger  and  more  influential 
than  most  States — is  an  abuse  of  language  and  commonsense.  It 
sacrifices  antitrust  enforcement  to  a  legal  fiction. 

Thank  you,  Mr.  Chairman.  Mr.  Green  and  myself  will  be  pleased  to 
reply  to  your  inquiries. 

Senator  Hart.  Thank  you  very  much,  Mr.  Nader.  Both  you  and 
Mr.  Green  over  the  years  have  focused  on  the  need  for — and  have 
generated  in  an  important  part  the  support  that  is  now  developing 
for  the  proposal  the  committee  is  in  the  process  of  considering.  All  of 
us  are  grateful. 

I  should  explain  that,  while  I  was  listening,  I  was  concerned  with  a 
bill  that  will  come  before  the  Commerce  Committee  for  markup  at 
10:30.  This  bill  would  explain  to  Detroit  exactly  what  it  should  do 
with  respect  to  fuel-efficient  cars.  I  want  to  have  a  reasonable  under- 
standing of  this  at  that  time.  For  that  reason,  I  will  ask  staff  to  develop 
the  questions  that,  together,  we  planned  to  present  to  you. 

In  the  statistics  that  you  may  or  may  not  have,  you  noted  in  your 
prepared  testimony  that  it  averages  63.8  months  between  time  the 
merger  was  determined  to  be  inpermissible  and  the  final  divestiture. 

I  remember  the  seemingly  endless  delay  with  respect  to  divestiture 
of  Pacific  Northwest  Pipeline  Co.  by  El  Paso  Natural  Gas  Co.  There 
it  ran,  according  to  our  notes,  about  14  years  from  acquisition  to 
actual  divestiture— even  though  the  decision  of  the  Supreme  Court 
was  rendered  in  less  than  5  years. 

Now,  do  you  have  any  statistics  as  to  the  average  length  of  time 
elapsed  between  the  final  divestiture  orders,  and  actual  divestiture? 

Mr.  Green.  Mr.  Chairman,  I  do  not  believe  such  data  exists.  Or, 
at  least,  we  have  not  come  across  it.  The  63.8  months  statistic  came 
from  a  factual  dissertation  by  economist  Kenneth  Elzinga. 

Indeed  it  would  be,  I  think,  a  worthwhile  function  for  the  committee 
to  inquire  into  the  Antitrust  Division  and  the  FTC  to  judge  how  long 
it  takes,  on  the  average,  from  divestiture  order  to  ultimate  divestiture. 

I  do  recall  that  cases,  like  the  GM-Dwpont  case,  took  years  even 
after  the  second  Supreme  Court  decision  finally  saying:  "Yes,  Dupont 
you  must  divest  yourself  of  GM  stock."  And  we  have  more  recent 
experience  of  the  difficulty  of  requiring  ITT  to  divest  itself  of  some  of 
its  subsidiaries,  pursuant  to  its  1971  consent  judgment. 

But  the  point  you  make,  I  think,  is  a  very  telling  one.  Paraphrasing 
the  great  Brandeis  wisdom  that  "Justice  delayed  can  be  justice  denied." 
it  is  an  operating  standard  in  antitrust  cases  to  delay  as  long  as  possible 
since  it  is  in  the  interest  of  the  merging  parties  to  maintain  their 
consolidation,  and  the  profits  resulting  from  it,  for  as  long  as  possible. 

Senator  Hart.  Well,  maybe  we  can  together  with  the  Commission, 
develop  a  chart  to  dramatize  this  thing,  before  asking  another  quick 
reaction. 

You  suggest  that  the  $100  million  in  sales,  or  assets  figure,  in  this 
premerger  notification  section — which  is  title  V — was  too  high.  You 
suggest  a  $10  million  combined  figure. 

Now,  yesterday.  Chairman  Engman  told  us  that  $100  million  was 
too  low;  he  suggested  $250  million.  As  I  thought  about  your  sugges- 
tion, I  am  reminded  again  that  there  is  no  crystal  ball  that  tells  us  in 
advance  what  the  wise  and  prudent  figure  is  in  any  of  these  things. 

But  would  it  not  be  likely — ^and  Engman  did  not  make  this  clear — 
that  if  we  had  a  $10  million  combined  entity  figure  that  would  trigger 
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tliis  prenotification,  then  the  Government  would  break  down  under 
the  paperwork  that  would  flow  in? 

Again,  I  suppose  it  depends  on  the  statistic — do  we  really  know 
how  many  proposed  mergers  were  at  what  level?  Again,  maybe  we 
ought  to  chart  this. 

Mr.  Nader.  I  do  not  think  it  is  that  burdensome  a  situation.  That 
does  not  need  to  be  the  subject  of  estimate.  The  Federal  Trade  Com- 
mission can  give  you,  I  think,  on  short  notice  an  estimate  of  how  many 
such  cases  there  would  be  in  a  given  year. 

Unless  the  Federal  Trade  Commission  and  the  Antitrust  Division 
are  really  going  to  give  up  on  locally  based  type  monopolies,  I  think  it 
is  important  that  that  be  the  cutoff  level.  With  a  larger  staff,  whatever 
perceived  burden  there  is  should  be  considerably  ameliorated. 

But  that  is  where  the  vortex  of  much  of  this  antitrust  violation  is — 
at  the  local  level  where  markets  can  be  monopolized. 

Senator  Hart.  Was  this  the  point  3^ou  were  making  about  San 
Diego? 

Mr.  Nader.  Yes.  Take  situations,  for  example,  with  mergers  of 
medical  laboratories,  which  are  relatively  small,  that  can  have  a  very 
crushing  effect  on  local  consumers :  but  it  would  never  surface  under 
the  $100  million,  or  $250  million  cutoff  situation. 

I  know  what  Chairman  Engman  has  in  mind.  He  has  in  mind  the 
big  cases,  the  deterring  effect  of  the  big  cases,  and  they  are  supposed 
to  be  directly  more  cost  effective.  But  if  you  look  at  the  way  the 
Treasury  Department  enforces  the  tax  laws,  perhaps  they  go  to  the 
other  extreme.  But  their  point  is:  If  they  go  after  a  number  of  small 
cases,  then  the  deterring  effect  for  a  large  number  of  small  cases  will  be 
strong.  So  that,  in  the  aggregate,  the  large  number  of  small  cases 
deterrent  can  be  quite  significant. 

But  if  these  small  mergers  really  know  that  they  are  bej^ond  the 
visibility  tail  of  the  Federal  antitrust  enforcement  arm,  they  are 
going  to  proliferate — which  is  exactly  what  has  been  occurring. 

Senator  Hart.  You  are  right.  The  odds  are  all  in  the  favor  of  the 
pair  of  relatively  small  units  merging  without  any  expression,  even  of 
concern.  So,  in  a  sense,  I  understand  the  problem  they  have  downtown. 

Mr.  Nader.  In  fact,  I  think  some  of  the  hearings  that  your  com- 
mittee held  some  j^ears  ago  on  medical  laboratories  illustrates  the 
really  sharp  impact — it  may  not  be  in  the  aggregate  billions  of  dol- 
lars— however,  it  is  a  very  sharp  impact  on  patients. 

Senator  Hart.  Before  staff  has  questions,  Mr.  Chumbris  has  a 
comment. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman.  Mr.  Nader  and  Mr. 
Green,  we  welcome  you.  I  would  like  to  read  a  quote  from  a  hearing 
on  the  Industrial  Reorganization  Act:  Page  197  of  the  hearings,  Chair- 
man Hart,  asked  of  witnesses  Drs.  McCracken  and  Thomas  Moore, 
and  I  am  quoting  from  the  record. 

Senator  Habt.  On  the  business  of  labor  as  the  powerful  factor  in  inflation, 
Dr.  Mueller,  on  the  opening  day  had  some  comments  on  the  interactions  of  labor 
unions  and  concentrated  industries  in  this  country. 

As  he  put  it — and  this  is  Dr.  Mueller  speaking : 

Organized  labor  also  may  cause  cellar  inflation  if  it  is  successful  in  demanding 
wage  increases  that  exceed  the  increases  in  productivity.  Tliis  is  usually  called, 
cost-push  inflation,  a  pushing  up  of  production  costs  by  labor.  While  this  kind  of 
labor-oriented  cost-push  inflation  could  theoretically  occur  in  any  industry  with 
powerful  labor  unions,  it  most  often  occurs  in  those  industries  in  which  strong 
labor  unions  bargain  with  concerns  having  substantial  marketpower." 
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And  he  goes  on,  raising  the  question  that  labor  unions  askTor  a 
bigger  piece  of  the  pie  and  beheve  that  these  concerns  will  "pass  on" 
higher  wage  costs  to  consumers.  And  then  I  go  back  to  Professor  Moore, 
and  Dr.  McCracken,  who  were  the  witnesses  at  that  time. 

Profesbor  Moore,  formerly  of  Michigan  State,  and  now  of  Stanford 
University,  stated  as  follows: 

I  would  like  also  to  state  that  there  is  a  tendency  in  more  concentrated  industries 
for  prices  to  actually  lag  in  the  upswing,  and  then  later  catch  on. 

And  after  he^finished  his  comment,  I  made  this  comment  with  the 
witness : 

Mr.  Chumbris.  Mr.  Chairman,  if  I  may  interject,  both  Dr.  Moore  and  Dr. 
McCracken,  have  not  had  the  advantage  of  seeing  Dr.  Weston's  paper  that  he  is 
going  to  present  this  afternoon.  But  Dr.  Weston  makes  tliat  point  particularly 
clear  in  his  paper,  that  during  inflationary  periods  tiie  increase  in  price  was  much 
slower  than  in  the  unconcentrated  industries. 

And  beginning  on  page  234,  Dr.  Weston  proves  his  point,  which 
now  brings  me  to  this  point.  In  discussing  these  amendments  to  the 
antitrust  laws,  in  S.  1284  we  are  only  dealing  with  areas  affecting 
business,  and  there  is  nothing  in  the  bill  which  may  have  curb  on  the 
labor  unions,  which  many  economists  agree  have  as  great  an  impact 
on  inflationary  prices. 

Now,  do  you  wish  to  comment? 

Mr.  Nader.  Well,  as  you  know,  Mr.  Chumbris,  labor  has  tradi- 
tionally been  exempted  on  the  grounds  it  is  not  a  commodity,  in  effect. 
And  that  the  labor  cost  is  onl}''  a  portion  of  the  overall  factors  that 
go  into  management 

Mr.  Chumlris.  Sixty-five  percent  of  the  sales  dollar  goes  into  labor 
costs,  according  to  testimony  we  have  had  in  the  hearing;  40  to  65 
cents  of  every  dollar  of  the  price  of  an  article  is  a  labor-oriented  cost. 

Mr.  Nader.  I  have  heard  even  higher  estimates.  It  is  often  a  source 
of  wonderment  to  me  how  some  conservative  economic  observers  seem 
to  reflect  Marx's  theory  of  labor  value  in  determining  that  percentage. 

In  heavy  industry,  for  example,  if  you  look  at  the  labor  input  for 
the  production  of  a  car  it  is  much,  much  less  than  that.  There  is  a 
Wall  Street  Journal  article  about  15  years  ago  pointing  to  something 
like  $180  to  $200  factory  labor  input  in  the  production  of  a  car  by 
General  Motors.  It  is  higher  now,  but  it  does  indicate  that  this  figure 
is  meaningless  when  taken  across  the  board. 

You  have  to  go  on  an  industr3-by-industry  basis.  I  think  where  a 
labor  union  colludes  mth  a  company  to  restrain  trade,  it  should  not 
be  exempted  from  antitrust  law  enforcement.  I  do  not  think,  however, 
that  wage  negotiations  and  bargaining  per  se  can  legitimately  be 
covered  by  the  antitrust  laws. 

If  this  situation  wants  to  be  covered  b}"  wagefprice  controls,  or  other 
forms  of  public  policy,  that  seems  to  me  much  more  advisable.  Be- 
cause once  you  go  into  a  labor-management  negotiation,  bring  them 
all  under  the  antitrust  laws,  then  all  management-labor  negotiations — 
because  it  takes  two  to  tango,  particuiarl}'  in  oligopolistic  industries 
where  the  transfer  to  the  consumer  is  eased — all  these  management- 
labor  negotiations  would  have  to  be  brought  under  the  antitrust  laws. 
I  do  not  think  the  antitrust  laws  should  have  that  burden;  that  should 
be  a  different  legal  apparatus  to  deal  v.dth  that  problem. 

But  if  3^ou  have  a  union — an  example: 
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Let  ns  say  the  buildino;  trades  unions  are  in  collusion  with  the  elec- 
tric utilities  in  the  building  of  a  breeder  reactor  to  block  the  entry  of 
solar  energy  for  other  forms  of  energy.  That,  to  me,  would  be  a  re- 
straint of  trade  that  should  be  included  under  the  antitrust  laws. 

Mr.  Chumbris.  And  you  are  aware  that  we  have  had,  for  a  number 
of  years,  bills  introduced  into  the  Senate  and,  into  the  House,  to  have 
the  exemptions  that  now  favor  the  labor  unions  deleted  from  the  anti- 
trust laws.  That  is  wh}^  I  raised  the  question  at  that  point. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  You  know  that  exemption  of  labor  under  the  anti- 
turst  laws  is  not  as  wide  and  sweeping  as  some  of  the  propagandist 
w^ould  have  us  understand.  When  they  get  beyond  wages,  hours,  and 
working  conditions,  the}'  are  in  just  as  dead  deep  trouble  as  anybody 
else. 

Mr.  Nash? 

Mr.  Nash.  Mr.  Nader,  or  Mr.  Green,  you  might  have  noted  in 
Assistant  Attorne}^  General  Kauper's  statement  of  yesterday  that  he 
recommended  that  copies  of  the  transcripts  of  all  statements  taken 
b}^  the  Antitrust  Division,  under  the  CID  statute,  be  made  available 
to  the  person  whose  testimon}^  is  so  taken. 

Now,  frankl}-,  that  does  have  appeal  to  me,  at  least,  on  my  civil 
libertarian  side.  But  then  again,  on  the  other  himd,  I  am  a  httle  con- 
cerned that  if  oral  testimony  were  to  be  taken  from,  sa}^,  alleged 
coconspirators  in  a  price-fixing  scheme,  and  if  the  testimony  went 
on  over  a  period  of  days  or  weeks,  then  the  opportunit}'^  w^ould  exist  for 
copies  of  the  transcript  to  be  exchanged. 

And  when  copies  of  transcripts  are  exchanged,  it  does  sit  in  certain 
people'^  minds  that  certain  ideas  can  be  generated — wdiich  otherwise 
might  not  have  been  there.  In  fact,  that  is  what  occiuTed  about  6 
montlis  ago  at  the  Federal  Trade  Commission  in  the  AGA  natural  gas 
conspirac}-  investigation. 

So  I  am  wondering  what  3'our  opinion  might  be  both  as  a  civil 
libertarian  and  as  a  believer  in  strict  antitrust  enforcement? 

Mr.  Green.  Mr.  Nash,  in  the  era  of  the  Xerox  machine— I  inad- 
vertentl}^  brought  a  brand  name  into  the  testimon}' — it  is  obviously 
easy  to  quickl}^  reproduce  the  transcript  of  an  oral  deposition,  and 
circulate  it  to  others  who  in  the  future  may  be  orally  deposed  by  the 
Antitrust  Division  under  this  proposed  statute. 

They  could,  then,  very  ea.-^iiy  choreograph  all  their  answers  and 
by  that  means  frustrate  a  tough  investigation  of  a  possible  antitrust 
violation. 

I,  too,  consider  myself  a  strict  civil  libertarian.  However,  a  grand 
jury  looking  into  crime,  which  is  more  serious  than  the  civil  violations 
under  this  act,  do  not  necessarily  permit  witnesses  to  be  provided 
transcripts  of  what  they  said. 

Es])ecially  in  antitrust  cases,  where  the  people  being  deposed  may 
have  a  disi)Oi-,ition  toward  conspiratorial  behavior,  I  think  it  is  prob- 
ably unwise  to  encourage  a  "legal"  conspiracj^,  which  may  occur  if 
they  circulated  the  materials  among  themselves. 

Mr.  Nash.  Are  you  famihar  with  the  practice  of  any  of  the  other 
regulatory  agencies  here,  in  Washington,  where  they  undcrtiikc  civil 
investigations? 

Mr.  Green.  No,  I  am  not. 
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Mr.  Nash.  We  have  heard  from  a  number  of  witnesses  at  the 
hearing,  and  the  prepared  statement  of  others  indicate  the  same  theme 
with  respect  to  parens  patriae,  namely,  that  certainly  fairness,  if  not 
the  due  process  requirement  of  the  Constitution,  compels  actual  notice 
to  individual  consumers  before  the  State  should  be  permitted  to  file 
an  antitrust  civil  damage  action  as  parens  patriae  on  behalf  of  the 
citizens  of  the  State. 

I  am  sure  the  subcommittee  would  benefit  from  your  view  as  to 
whether,  without  notice,  you  believe  consumers  rights  will  be  stripped 
away  through  possible  less  than  the  best  settlement — or  less  than  the 
best  representation. 

Mr.  Nader.  I  think  a  notice  is  very  desirable.  You  have  to,  I  think, 
premise  any  Government  action  on  letting  the  people  know  what  is 
coming  so  that  those  who  are  particularly  interested  in  monitoring,  or 
participating  in  the  action,  can  do  so. 

Mr.  Green.  I  would  add  one  qualifier  to  that,  perhaps.  Often  in 
antitrust  conspiracies  there  are  millions  of  individuals  who  may  be 
victimized  in  comparablj^  small  amounts;  and  it  is  often  financially,  or 
realistically,  impossible  to  notify  each  past  purchaser;  that  is,  if  there 
are  no  records  of  the  2  million  people  who  bought  bread  in  Philadelphia 
for  a  2-year  period  in  the  1960's. 

Therefore,  general  notice  should  suffice  v/hen  individual  notice  is 
impossible.  And  if  you  insist  on  the  latter,  as  rule  23  may  indeed  insist 
on  after  the  Eisen  case,  then  you  are  in  effect  abrogating  the  possibility 
of  aggregate  class  suits  to  remedy  aggregate  manufacturing  bilks. 

Mr.  Nash.  My  question  should  have  said  "actual  notice"  as  con- 
trasted with  "notice  by  publication." 

Mr.  Nader.  I  understood  the  latter. 

Mr.  Nash.  I  have  no  further  questions. 

[The  prepared  statement  of  Ralph  Nader  and  Mark  Green  follows. 
Testimony  resumes  on  p.  151.] 

Prepared    Statement    of    Ralph    Nader    and    Mark    Green,    Corporate 

Accountability  Research  Group 

We  appreciate  this  opportunity  to  comment  on  S.  1284,  which  aims  to  improve 
antitrust  enforcement  by  modernizing  the  procedures  that  comprise  it.  As  we  liave 
previously  argued  in  The  Closed  Enlerprise  System,  for  too  long  antitrust  enforce- 
ment has  been  an  ant  eying  an  elephant,  an  under-funded  and  handicapped 
federal  program  unable  to  contend  with  the  great  corporate  power  of  our  dominant 
firms.  Its  failure  has  serious  economic  consequence  for  all  consumers.  As  competi- 
tion lags,  innovation  and  productivity  decline,  and  prices  climb  artificiallj-  high. 
Professor  William  Shepherd  has  projected  that  anti-competitive  practices  and 
structures  in  our  economy  cost  consumers  some  $30  billion  in  higlier  prices  an- 
nually; professor  David  Kamerschen  has  estimated  that  the  failure  of  competition 
leads  to  an  annual  "lost  GNP"  of  some  $60  biUion  annually;  and  economists 
Gardner  Means  and  John  Blair  recently  explained  the  correlation  between 
economic  concentration  and  inflation  to  the  President's  Council  on  Wage  and 
Price  Stability. 

Indeed  our  national  economic  crisis  makes  it  more  imperative  than  ever  that 
monopolistic  practices — which  reduce  output  and  raise  prices,  thereby  inflaming 
recession  and  inflation  simultaneously — be  curbed.  To  do  that  requires  improving 
the  quantity  and  quality  of  antitrust  enforcement.  Both  President  Ford  and  the 
House  leadership,  in  nearly  identical  language,  have  committed  themselves  to 
pursue  anti-monopoly  solutions.  In  this  respect  they  are  accurately  mirroring  the 
national  mood.  A  1965  Opinion  Research  Corporation  poll  found  that  52  percent 
of  the  public  thought  that  large  companies  had  too  much  power  concentrated  in 
their  hands  and  37  percent  thought  these  firms  should  be  broken  up;  by  1974, 
75  percent  thought  their  power  excessive  and  53  percent  thought  they  should  be 
deceutraUzed. 
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This  confluence  of  general  public  and  political  support  must  now  be  translated 
into  remedial  legislation.  Otherwise  antitrust — like  George  Washington's  birthday 
©r  Memorial  Day — will  be  commemorated  but  not  really  obsei-ved. 

Trtle  II. — Developing  a  civil  antitrust  case  is  an  art  and  a  chore.  It  requires  the 
search  for  a  pattern  of  economic  events  rather  than  the  kind  of  clue  that  suddenly 
unravels  TV  detective  mj^steries.  In  this  it  is  hke  weaving  a  complex  tapestry — 
with,  instead  of  a  modern  loom,  the  single  needly  and  thread  of  the  1962  Civil 
Investigative  Demand  Act. 

That  law,  to  be  sure,  was  an  advance  at  the  time.  Prior  to  1962  there  were 
three  logically  possible,  but  actually  unproductive,  ways  to  obtain  information 
in  civil  cases:  one  could  ask  the  firms  to  disclose  information  voluntarily,  but, 
to  no  one's  surprise  violators  did  not  confess;  the  use  of  FTC  investigatory 
powers  for  the  benefit  of  the  Attorney  General,  permitted  by  statute,  was  never 
attempted,  "presumably  because  of  the  budgetary  problems  involved  in  making 
the  FTC  the  investigative  arm  of  the  Department  of  Justice"  said  one  Antitrust 
Division  official;  or,  lacking  the  necessary  evidence,  a  suit  could  be  filed  in  the 
hope  that  discovery  proceedings  would  turn  it  up — a  form  of  prosecutorial 
brinksmanship . 

By  the  early  1960s  many  firms  under  investigation  were  refusing  to  supply 
any  requested  data  to  the  "Division.  "The  situation  is  getting  steadily  worse," 
Attorney  General  Robert  Kennedy  protested.  "We  are  just  not  getting  cooperation 
from  the  business  community  of  the  United  States."  In  1962,  and  after  several 
attempts.  Congress  finally  passed  a  Civil  Investigative  Demand  Act,  which  stated: 
"Whenever  the  Attorney  General  or  Assistant  Attorney  General  .  .  .  has 
reason  to  believe  that  any  person  under  investigation  may  be  in  .  .  .  control 
of  anj'-  documentary  material  relevant  to  a  civil  antitrust  investigation,  he 
may  .  .  .  issue  ...  a  civil  investigative  demand  [CID]  requiring  such 
person  to  produce  such  material  for  examination."  As  drafted  and  passed,  hov/ever, 
the  bill  had  serious  omissions:  inforraation  could  be  obtained  only  from  a  firm 
"under  investigation,"  not  other  parties  or  potential  witnesses;  the  later  release 
of  information  to  private  plaintiffs  was  forbidden;  and  there  was  no  provision 
for  "oral"  CIDs — "deposing"  the  potential  defendants  and  cross-examining 
them.  As  former  Antitrust  Division  chief  Lee  Loevinger  acknowledged  in  a  1970 
interview,  these  provisions  were  dropped  as  the  price  for  getting  some  bill  passed. 
While  some  congi'essmen  inveighed  against  "the  prying  eyes  of  a  powerful  bureauc- 
racy," the  statute  was  needed  to  keep  antitrust  from  going  the  way  of  the  buffalo. 

Title  II  of  the  "Antitrust  Improvements  Bill"  goes  far  toward  making  more 
efficient  the  unwieldly  procedures  that  now  comprise  antitrust  enforcement. 
There  is  no  administrative  or  equitable  reason  to  make  antitrust  investigations 
of  business  into  such  a  costly  and  time-consuming  game.  Limiting  CIDs  only  to 
those  "under  investigation"  deprives  the  Division  of  compulsory  access  to  com- 
petitors and  suppliers  who  may  have  valuable  information  or  insight  into  an 
anticompetitive  market  sittiation.  Allowing  documentary  discovery  but  not 
pre-complaint  oral  depositions  puts  a  perverse  premium  on  the  most  burdensome 
form  of  legal  communication — as  firms  receiving  CIDs  often  delay  and  then 
unload  truckloads  of  documents  on  a  stretched-out  antitrust  Division  staff. 
Since  the  anitrust  laws  should  be  sensitive  to  incipient  anticompetitive  situations, 
especially  announced  or  anticipated  mergers,  it  is  illogical  to  allow  CIDs  only  for 
current  or  past  violations.  Because  such  a  significant  percentage  of  antitrust 
resources  are  now  devoted  to  regulatory  proceedings,  where  an  ultimate  decision 
can  be  as  competitively  significant  as  anj'^  court  proceeding,  it  requires  legal 
bhnders  to  allow  CIDs  pursuant  to^  possible  lawsuits  but  not  regulatory 
proceedings. 

Title  II  v.-ould  specifically  correct  aU  these  deficiencies.  It  also  contains  numer- 
ous and  adequate  safeguards  for  those  whose  knee-jerk  reaction  wall  be  to  con- 
demn "the  prying  eyes  of  a  powerful  bureaucracy" — which  is  really  just  a 
pretext  to  avoid  the  successful  operation  of  the  antitrust  laws  against  themselves. 

Title  III. — This  provision  prudently  increases  the  fine  for  \'iolation  of  FTC 
special  orders  and  subpoenas  from  $100  a  day — first  established  when  movies 
cost  about  a  nickel—to  a  far  more  modern  and  realistic  $1000  to  $5000  a  day. 
If  ever  Holmes'  "bad  man"  theorj?-  of  law  has  relevance  it  is  here,  as  sophisticated, 
businessmen  make  rational  computations  whether  obstruction  is  more  profitable 
than  cooperation.  Title  III  helps  revise  their  computation  so  as  to  help  make 
cooperation  now  both  rational  and  economical.  This  new  requirement  is  especially 
timely  for  the  FTC,  as  it  begins  to  pursue  its  new  line-of-business  reporting. 
Given  the  business  hostility  this  program  has  inspired,  stricter  penalties  for  non- 
compliance appear  necessary. 
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•  However,  §  301(b)  (3) — which  permits  a  court  to  stay  the  daily  accumulation 
of  penalties  if  the  party  demonstrates  "that  the  equities  clearly  favor  such  stay" — <■ 
seems  extraneous,  unduly  permissive  and  potentially  self-destructive.  Its  vague 
language  makes  it  an  exemption  which,  in  the  hands  of  anti-government,  pro- 
business  judges,  can  swallow  the  entire  title.  Section  301(b)(1)  and  (2)  are  ade- 
quate guarantees  against  inequitable  application  of  this  provision. 

Title  V. — The  Antitrust  Division  today  looks  for  anticompetitive  mergers  in 
the  same  manner  it  has  done  for  decades:  it  scans  the  Wall  Street  Journal,  the 
trade  press  and  specialized  business  surveys  like  Mood's.  The  problems  with  this 
haphazard  technique  are  self-evident. 

First,  it  encourages  business  firms  to  quickl.y  consummate  a  merger  before  the 
antitrust  authorities  can  do  anj^thing  about  it.  For  example,  the  merger  of  the 
Washington  Post  and  the  old  Times-Herald  occurred  literally  overnight.  It  went 
unreported  beforehand  bj^,  yes,  the  Washington.  Post.  "Within  a  day  there  was 
almost  nothing  left  of  the  Herald,"  recalled  Robert  Wright,  formerly  the  Deputy 
Assistant  Attorney  General  in  Charge  of  Antitrust;  "they  obviousl\r  tried  to  sneak 
it  by  the  Division  because  it's  harder  to  overturn  a.  fait  accompli."  Although  there 
is  a  lack  of  current  data  available,  one  Justice  Department  study  found  that  the 
Antitrust  Division  was  unaware  of  30  percent  of  all  large  business  mergers  V)e- 
tween  1953  and  1957.  And  it  is  far  more  difficult  to  undo  a  merger  and  recreate  the 
original  entities  than  to  enjoin  its  occurrence  in  the  first  instance — or  as  one  court 
put  it,  "After  the  saber  thrust,  the  wound  is  still  there"  (Crane  Co.  v.  Briggs 
Manufacturing  Co.,  280  F.  2d  747,  750  ((ith  Cir.  1969)).  Sales  forces  are  fused, 
stocks  combined  and  trade  names  merged  so  that  it  may  become  impossible  to 
carve  two  on-going  ccincerns  out  of  one.  This  helps  explain  why  commentators 
agree  that  the  divestiture  record  of  the  antitrust  agencies  is  so  dismal.  {See, 
Elzinga,  "The  Anti-merger  Law:  Pyrrhic  Victories?"  12  J.  of  Law  &  Economics 
43  (1969);  "Divestiture  of  Illegally  held  Assets:  Observations  on  its  Scope, 
Objectives  and  Limitations,"  64  Michigan  L.  Rev.  1547  (1966);  "Preliminarv 
Injunctions  for  the  FTC  in  Merger  Cases,"  52  Cornell  L.Q.  461  (1967);  "Pre- 
liminarj^  Relief  for  the  Government  Under  Section  7  of  the  Clayton  Act,"  79 
Harvard  L.  Rev.  391  (196.5);  "Divestiture  in  Light  of  the  El  Paso  Experience," 
48  Texas  L.  Rev.  792  (1970)).  To  take  a  concrete  and  memorable  example  — ITT 
successfully  argued  that  the  Justice  Department  wouldn't  dare  try  to  undo  its 
acquisition  of  the  Hartford  Fire  Insurance  Co.  because  to  do  so  would  send  shock 
waves  through  the  financial  and  international  markets.  Of  course,  ITT  would 
not  have  been  able  to  make  this  argument  if  the  merger  had  not  been  consum- 
mated pending  the  lawsuit. 

Second,  Avhile  a  comi^any  may  initially  move  with  alacrity  to  complete  a  merger, 
it  is  then  in  its  interest  to  delay  an  antitrust  investigation  and  case  as  long  as 
possible.  For  until  there  is  an  adverse  settlement  or  adjudication,  the  defendant 
firm  (assuming  no  preliminary  injunction  or  hold  separate  order)  may  retain  the 
fruit  of  a  possibly  illegal  merger.  And  the  firm  realizes  that  any  profits  earned  as  a 
result  of  the  illicit  marriage  will  not  have  to  be  subsequently  disgorged.  A  former 
Antitrust  Division  lawyer,  now  a  defense  attorney  in  New  York  Citj'  told  us  in  an 
interview,  "Defense  counsel  tell  their  clients:  if  the  Antitrust  Division  sues,  you 
wiU  lose,  but  j^ou  can  still  gain  three  to  five  years  to  make  your  profit  or  acquire 
know-how  from  the  illegal  merger."  Former  judge  and  now  antitrust  defense 
counsel  Bruce  Bromley  put  it  even  more  candidly  a  fev.'  years  ago.  "Now  I  was 
born,  I  think,  to  be  a  protractor,"  he  said,  "I  quicldy  realized  in  my  early  daj-s  at 
the  bar  that  I  could  take  the  simplest  antitrust  case  that  Judge  Hanson  could  think 
of  and  protract  it  for  the  defense  almost  to  infinity  ...  If  you  will  look  at  that 
record  [United  States  v.  Bethlehem  Steel],  you  will  see  immediately  the  Bromley 
protractor  touch  in  the  third  line.  Promptly  after  the  answer  was  filed  I  served 
quite  a  comprehensive  set  of  interrogatories  on  the  Government.  I  said  to  myself, 
'That'll  tie  brother  Hansen  up  for  a  while,'  and  went  about  other  business."  all  of 
which  drags  anti-merger  cases  on  for  years  and  years.  Professor  Kenneth  Elzinga 
found  that  it  took  an  average  of  63.8  months  — or  over  five  years— from  the  time  of 
any  illegal  merger  to  a  final  divestiture  order. 

There  are  in  fact,  precedents  for  pre-merger  notification  which  indicates  that  this 
process  can  lead  to  more  efficient  and  certain  antitrust  enforcement.  Amendments 
to  the  AEC  Act  (84  Stat.  1473)  passed  in  1970  gave  the  Attorney  General  prior 
authority  to  review  any  application  for  a  nuclear  power  plant  license  to  "make 
a  finding  as  to  whether  activities  under  the  license  would  create  or  maintain  a 
situation  inconsistent  with  the  antitrust  laws."  According  to  Antitrust  Division 
section  chief  Joseph  Saunders,  "In  the  AEC,  companies  want  a  license,  and  there 
is  every  incentive  for  them  to  work  with  us  to  clear  up  the  antitrust  problems." 
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As  another  example,  the  1966  Bank  Merger  Act  requires  merging  Imnks  to  provide 
the  three  federal  banking  agencies  with  data  pertinent  to  their  proposed  merger. 
Once  a  federal  banking  agency  approves  a  merger,  the  Antitrust  Division  has  30 
days  within  which  to  file  suit,  or  waive  an  antitrust  challenge.  The  reason  this 
process  worlcs  so  expeditiously  is  that  the  Antitrust  Division  has  the  information, 
needed  to  make  a  determination,  readily  available  from  the  federal  banking  agen- 
cies. To  insure  that  merging  firms  have  the  incentive  to  give  the  antitrust  agencies 
all  necessary  information,  rather  than  to  delay,  requires  an  amendment  to  Title 
V.  It  would  establish  that  a  merger  could  be  consummated  60  days  after  its 
announcement  or  within  30  days  of  fully  replying  to  an  Antitrust  Division  CID 
or  FTC  §  6  inquiry,  whichever  takes  longer.  Firms  which  want  to  merge  would 
then  realize  it  would  be  in  their  interest  to  expedite  the  antitrust  investigation, 
rather  than  to,  a  la  Bromlej^,  protract  it. 

We  are  not,  it  should  be  noted,  wedded  to  the  60  day,  $100  million  in  assets 
cut-offs  established  bv  this  title.  A  predecessor  bill  introduced  by  then  chairman 
Emanual  Celler  in  1956  (H.R.  6748)  allowed  for  a  90  day  study  period,  which 
seems  advisable.  And  the  FTC  then  recommended  the  benchmark  that  all  firms 
above  $10  million  in  assets  report  their  merger  plans.  The  $100  milUon  litmus 
test  would  catch  most  large  national  mergers,  but  much  concentration  occurs 
locally  and  regionally,  where  the  aggregate  size  may  not  be  impressive  but  where 
market  domination  can  nevertheless  occur.  Also,  since  it  is  the  merged  firm  that 
causes  antitrust  problems,  not  the  two  taken  separately,  the  combined  assets  of 
the  proposed  consolidation  should  be  the  operating  standard.  Using  this  standard 
of  combined  assets,  a  $10  million  consolidation  seems  a  more  preferable  cut  off 
than  a  $100  million  one. 

Critics  of  similar  proposals  in  the  past  have  argued  that  it  is  unfair  to  delay 
all  large  mergers  through  just  a  few  are  illegal;  also,  it  is  said  that  any  delay 
could  lead  to  a  shift  in  the  relative  stock  prices  of  the  firms,  which  could  then 
upset  the  merger  altogether.  (Actually,  due  to  a)  Brown  Shoe  and  Van's  Grocery 
especially  (Brown  Shoe  v.  United  Slates,  370  U.S.  294  (1962);  United  States  v. 
Von's  Grocenj,  384  U.8.  220  (1966)),  b)  the  anticonglomerate  principles  underlying 
the  1971  ITT  settlement  and  c)  the  "incipiency"  rationale  of  Section  7  of  the 
Clayton  Act,  the  Justice  Department  and  Federal  Trade  Commission  have  broad 
authority  to  challenge  many  mergers,  including  those  involving  seemingly  small 
merger  percentages.  And  if  an  antitrust  review  leads  a  firm  to  withdraw  from  the 
proposed  merger — ITT,  for  example,  withdrew  its  tender  offer  to  ABC  when  the 
Antitrust  Division  challenged  their  plans  in  1967 — that  is  not  the  concern  of  the 
antitrust  laws.  As  antitrust  law  enforcers  will  tell  you,  there  are  invariably  non- 
antitrust  reasons  cited  whj^  an  antitrust  action  should  or  should  not  be  taken. 
Anj-  speculative  effect  of  an  antitrust  inquiry  on  stock  prices  should  in  no  way 
influence  the  enforcement  of  the  antitrust  laws. 

Title  VI. — With  Antitrust  Division  cases  totalling  an  average  of  65  cases  a 
year  for  the  past  six  5'ears,  and  private  antitrust  cases  over  a  thousand  a  j^ear 
(1229  in  1972),  it  becomes  clear  that  private  enforcement  is  an  essential  deterrent 
to  antitrust  illegalitj^.  To  the  extent  possible,  the  government  should  facilitate 
civil  suits  subsequent  to  criminal  antitrust  cases,  so  that  wrong-doers  are  not 
merely  punished  but  their  victims  also  compensated.  Only  then  will  antiirust 
Justice  be  accomplished. 

Historically,  however,  private  litigants  could  not  march  into  court  and  point 
to  a  consent  decree  or  a  nolo  contendere  plea  as  prima  facie  evidence  of  a  defendant's 
liability;  §  6  of  the  Clayton  Act  specifically  prohibits  such  settlements  from  use 
in  subsequent  private  lawsuits.  As  a  result,  plaintiffs  seeking  damages  have 
often  been  compelled  to  reproduce  much  of  the  Division's  case,  an  expense  that 
can  discourage  potential  claimants.  Proving  damages  is  monumentally  difficult 
as  it  is  in  antitrust  civil  suits,  without  the  additional  wasteful  and  costly  burden 
of  duplicating  the  government's  case  to  prove  culpability.  To  be  sure,  specific 
motions  for  disclosure  of  part  of  the  government's  subpoenaed  material  can  be 
and  have  been  granted  by  courts,  but  often  they  are  not  granted. 

Nolo  pleas,  howtver,  are  supposed  to  be  the  equivalent  of  guilty  pleas.  By 
according  nolo  pleas  prima  facie  effect.  Title  VI  fulfills  this  equivalency  and 
enhances  the  repercussive  deterrence  of  successful  antitrust  criminal  cases.  For 
an  agency  that  can  bring  only  65  cases  a  year,  with  an  average  of  17  of  them  on 
the  criminal  docket  this  reform  is  necessary  to  fulfill  the  purpose  of  the  anti- 
trust laws. 

Critics  of  similar,  earlier  proposals  have  claimed  that  criminal  defendants  will 
now  no  longer  capitulate  before  trial.  Why  plead  nolo  when  you  can  be  punished 
as  much  as  a  conviction;  why  not  risk  a  trial  where  you  have  nothing  more  to 
lose? 
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If  true,  why  does  anyone  ever  plead  guilty?  Because  when  you  know  the 
government  has  you  cold,  as  it  usually  does  in  per  se  criminal  price  fixing  cases, 
a)  you  avoid  the  expense  of  a  trial  and  b)  you  avoid  the  humiliation  and  loss  of  good 
will  by  an  extended,  publicized  public  trial.  This  is  not  a  hypothetical  argument. 
Between  1954  and  1964,  over  60  percent  of  those  defendants  whose  nolo  pleas 
were  rejected  by  a  court  subsequently  did  plead  guilty,  accepting  both  criminal 
penalties  and  iprima  facie  effect  rather  than  running  the  gauntlet  of  a  public  trial. 
In  a  related  context.  Fortune  magazine  understood  that  "the  very  fact  of  being 
assailed  as  a  polluter,  or  price-fixer,  or  discriminator  can  damage  a  company's 
reputation.  The  prospective  damage  to  its  public  image  was  a  factor  in  American 
Standard's  decision  three  years  ago  to  pay  $15  million  in  the  settlement  of  four 
antitrust  class  actions."  fCarruth,  "The  'Legal  Explosion'  Has  Left  Business 
Shell-Shocked,"  Fortune,  April,  1973,  at  65,  65.) 

Still,  there  would  undoubtedly  be  sovie  defendants  who  would  choose  to  go  to 
trial,  but  this  burden  will  hardly  be  excessive.  If  40  percent  of  riolo  settlemeiits  now. 
go  to  trial,  it  might  mean  an  extra  seven  trials  a  year  for  the  Antitrust  Division. 
An  actual  criminal  antitrust  trial  has  been  estimated  by  Division  staff  as  con- 
suming only  5-10  percent  of  the  resources  of  an  entire  criminal  proceeding — from 
investigation  to  sentencing.  Since  most  of  the  work  is  done  well  before  trial 
(unlike  in  civil  cases),  the  cost  of  going  to  trial  here  is  minimal.  And  to  the  extent 
some  extra  manpower  may  indeed  be  required  to  field  this  additional  work,  a 
modest  increase  in  the  Antitrust  Division  budget  could  accompany  S.  1284.  In 
fact,  S.  1136,  with  40  Senate  co-sponsors,  would  triple  the  budgets  of  the  Antitrust 
Division  and  FTC  within  three  years,  an  increase  that  could  comfortably  absorb 
any  strains  put  on  the  Division  by  Title  VI. 

Title  IV. — For  reasons  already  elaborated,  federal  antitrust  enforcement  alone 
is  not  adequate  to  deter  antitrust  violations.  Private  actions  are  also  necessary, 
though  again  not  sufficient.  About  75%  of  private  antitrust  suits  follow  success- 
fullj^  litigated  government  judgments;  yet  of  156  such  government  antitrust 
victories  from  the  passage  of  Section  5  of  the  Clayton  Act  in  1914  through  June  30, 
1959,  only  29  were  followed  by  treble-damage  suits.  Apparently  the  prima  facie 
presumption  of  defendant  liability  arising  from  litigated  government  judgments 
(or  guilty  verdicts)  is  neces-ary  but  not  a  sufficient  aid  to  the  treble-damage 
plaiutiflf.  Professor  John  Guilfoil  found  that  "from  1940  to  1963  ...  in  price- 
fixing  cases  exclusive  of  electrical  equipment  suits,  there  exists  no  case  where  a 
Government  judgment  of  guilty  preceded  court-awarded  damages.  But  there 
were  eight  suits  which  plaintiffs  lost  that  followed  verdicts  of  guilty  in  Govern- 
ment suits."  These  figures  do  not  include  the  approximately  one-fourth  of  private 
antitrust  suits  that  are  settled  out  of  court. 

Though  private  antitrust  cases  are  on  the  rise,  they  suffer  difficulties.  Proving 
damages  is  often  laborious;  judges  have  considered  class  actions  "unmanageable" 
where  hundreds  of  thousands  of  similarly-situated  consumers  suffered  small 
damages  with  commodities  like  milk  and  bread;  and  the  notice  and  legal  costs  of 
antitrust  class  actions  can  be  prohibitive.  It  is  entirely  appropriate  that  the 
State,  which  speaks  collectively  for  its  citizens,  to  marshall  its  tax-supported 
resources  to  represent  a  class  which  would  otherwise  go  unrepresented  (i.e.,  where 
the  bilk  is  aggregately  large  though  individually  small)  or  to  obtain  damages 
"to  the  general  economy  of  that  state,"  where  a  political  jurisdiction  has  indeed 
been  economicallj''  disadvantaged  due  to  an  antitrust  violation.  (In  the  latter 
situation,  however,  unexpected  liability,  when  trebled,  could  easily  bankrupt 
culpable  local  or  state  firms ;  therefore,  it  may  be  advisable  to  provide  only  single 
damages  for  injuries  "to  the  general  economy  of  that  state.") 

Also,  in  a  society  of  210  million  citizens  and  trillions  of  commercial  interchanges 
annually,  it  is  essential  to  permit,  as  §  401(c)(1)(A)  does,  "statistical  or  sampling 
methods"  to  compute  damages.  Otherwise,  given  the  impossibility  of  tracing  and 
evaluating  millions  of  non-recorded  transactions,  there  will  be  wrongs  without 
remedies.  In  a  complex,  mass  society,  it  is  necessary  for  sectors  from  corporate 
planning  to  TV  ratings  to  depend  on  statistical  or  sampling  methods  to  arrive 
at  important  decisions.  For  courts  to  ignore  this  reliable  modern  math  M'ould 
elevate  form  over  substance  and  knowingly  permit  wrong-doers  to  retain  the 
fruits  of  their  illegal  action. 

Two  final  points  warrant  mention.  As  we  know  from  the  history  of  antitrust 
legislation,  reform  packages  like  S.  1284  become  law  perhaps  once  in  a  generation. 
If  there  is  an  antitrust  improvement  not  included  within  this  laudable  piece  of 
legislation,  it  may  be  years  before  it  reappears.  Ignoring  for  the  moment  the  issue 
of  overall  funding,  which  is  taken  up  by  S.  1136 — to  modernize  a  creaky  antitrust 
machine  reqiiires  two  further  reforms. 
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Antitrust  enforcement  can  only  be  as  Mdse  and  expeditious  as  the  data  it  receives. 

Yet  the  antitrust  agencies  are  precluded  by  statute  from  obtaining  census  data 
by  firm  name,  and  the  announced  intention  of  the  FTC  is  to  keep  its  line-of- 
business  reports  away  from  the  antiturst  authorities.  Why  in  this  case  should 
the  right  hand  of  the  government  not  know  what  the  left  hand  is  doing?  "Artificial 
bodies  such  as  corporations  depending  upon  statutory  law  for  their  existence  or 
privileges,"  said  Theodore  Roosevelt  in  his  first  Inaugural  Address,  "should  be 
subject  to  proper  governmental  supervision,  and  full  and  accurate  information 
as  to  their  operations  should  be  made  public  at  reasonable  levels."  These  words 
are  especially  triie  today,  as  our  corporate-conglomerate  complexes  wind  them- 
selves throughout  society  in  increasingly  complicated  patterns.  For  the  antitrust 
agencies  to  work  eflfectively,  they  should  have  easy  access  to  Census  and  FTC 
classifications — up  to  7  digit  SIC  classifications  where  they  exist.  Then  the  agencies 
could  easily  come  to  prudent  enforcement  judgments  within  60  days  of  an  an- 
nounced nierger.  To  somehow  say  that  corporations  are  entitled  to  "privacy" 
about  such  data — corporations  which,  like  GM  or  IBM,  are  larger  and  more  in- 
fluential than  most  states — is  an  abuse  of  language  and  common  sense.  It  sacrifices 
effective  antitrust  enforcement  to  a  legal  fiction. 

And  second,  consent  decrees  should  also  have  prima  facie  effect  in  subsequent 
private  civil  actions.  The  arguments  favoring  this  proposal  parallel  those  of  nolo 
pleas.  Again,  there  may  be  some  additional  cases  for  the  Antitrust  Division  and 
FTC  to  try  in  court.  But  a  tripled  budget  could  easily  absorb  this  increment. 
Every  dollar  spent  could  be  considered  a  sound  investment,  the  dividends  being 
that  many  more  private  actions  will  be  succes5full3r  filed.  The  ultimate  deterrent 
effect  could  be  substantial,  making  the  plotting  antitrust  violator  come  to  the 
calculation  that  illegal  conduct  is  no  longer  worth  the  gain.  When  we  conducted  a 
siirvey  of  the  presidents  of  Fortune's  top  1000  firms  in  1971,  60  percent  of  the  110 
respondents  agreed  with  the  proposition  that  many  firms  fix  prices.  S.  1284,  with 
this  amendment,  would  reduce  this  extraordinary  estimate  of  antitrust  illegality. 

After  decades  of  stumbling  over  hurdles  that  they  and  Congress  have  created, 
it  is  essential  that  the  federal  antitrust  agencies  improve  their  effectiveness — a 
goal  the  Hart-Scott  Antitrust  Improvements  Act  would  accomplish.  Our  current 
economic  crisis  makes  this  the  moment  to  match  antitrust  rhetoric  and  antitrust 
reahty. 

Senator  Hart.  Thank  you  very  mucli.  Our  next  witnesses  are  Mr. 
J.  W.  Riehm,  vice  president  and  secretary,  Thomas  J.  Lipton,  Inc.; 
and  Mr.  J.  Randolph  WiLon,  Covington  and  Burhng,  on  behalf  of 
the  U.S.  Chamber  of  Commerce. 

STATEMENT  OF  J.  W.  EIEHM,  VICE  PEESIDENT  AlTD  SECJIETAEY, 
THOMAS  J.  LIPTON,  INC.,  AND  J.  RANDOLPH  WILSON,  ON  EEHz\LF 
or  THE  U.S.  CHAMBEE  OF  COMMERCE,  ACCOMPANIED  BY  FEED 
BYSET,  STAFF  EXECUTIVE,  CHAMBEE  ANTITEUST  AND  TEADE 
REGULATION  COMMITTEE 

Mr.  Riehm.  There  is  much  in  title  I,  the  "Declaration  of  Policy," 
with  which  no  reasonable  m-an  could  disagree.  The  chamber  of  com- 
merce emphatically  endorses  this  initial  finding  that  "this  Nation  is 
founded  upon  and  committed  to  a  private  enterprise  system  and  a 
free  market  economy."  We  agree  that  some  "regulatory  policies"  have 
caused  a  "decline  of  competition." 

We  support  a  policy  of  effective  and  expeditious  enforcement  of  the 
antitrust  laws.  Virtuall}"  ever}^  other  statement  in  the  section,  how- 
ever, is  either  inaccurate  or  grossly  exaggerated. 

The  gravest  error  of  all  is  the  suggestion  that  this  act  can  contribute 
significantl}'^  to  reducing  prices,  unemplojrment,  and  inflation.  It  can- 
not. The  idea  that  antitrust  measures  or  attacks  on  concentration  mil 
have  any  impact  on  unemplo;^^Ilent  and  inflation  can  be  dispelled, 
without  intensive  economic  analysis,  simply  by  viewing  recent  history. 
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This  coiintrv  had  relativel}^  stable  prices  and  employment  levels  in 
the  earl}^  1960's;  it  has  experienced  severe  inflation  and  rising  unem- 
ployment in  recent  years.  It  cannot  be  seriously  claimed  that  there 
has  been  a  significant  change  in  concentration,  or  decline  of  competi- 
tion or  reduction  in  the  vigor  of  antitrust  enforcement  between  these 
two  periods  of  time. 

What  have  changed  are  the  levels  of  Government  spending  and  the 
rates  at  which  money  has  been  created.  The  attempt  by  Government 
to  blame  industry  for  conditions  that  Government  itself  has  caused  is 
dangerous  as  well  as  unfair. 

It  could  be  argued,  of  course,  that  the  preliminary  rhetoric  in 
legislation,  which  will  presumably  be  echoed  in  the  public  statements 
of  its  supporters,  is  not  reall}'^  important  and  that,  therefore,  accuracy 
is  immaterial.  This  is  a  shortsighted  view. 

Exaggerated  and  maccurate  claims  can  do  a  great  deal  of  harm, 
smce  they  tend  to  gain  credence  through  constant  repetition. 

Consider,  for  example,  a  statement  on  August  1  of  last  year  by 
Thomas  E.  Kauper,  Assistant  Attorney  General  for  Antitrust.  Mr. 
Kauper  referred  to  estimated  consumer  losses  of  $80  billion  a  year,  be- 
cause of  "ineffective  competition  and  illegal  anticompetitive  conduct." 

Since  then,  this  estimate  has  been  thoroughly  discredited.  It  began 
with  F.  M.  Scherer,  now  Chief  Economist  at  the  Federal  Trade  Com- 
mission, who  wrote  in  a  book  a  few  years  back  that  ineffective  com- 
petition costs  6.2  percent  of  the  gross  national  product. 

Appl3dng  6.2  percent  to  the  1973  gross  national  product,  Mr. 
Kauper  next  came  up  with  $80  billion.  In  October  of  last  year,  how- 
ever, Dr.  Scherer  admitted  in  an  article  published  in  "Barron's 
National  Business  and  Fmancial  Weekly"  that  he  "threw  scholarly 
caution  to  the  wind"  in  reachmg  the  original  figure.  Yet,  we  continue 
to  see  the  resulting  Kauper  estimate  quoted  authoritatively,  even  in 
the  Congressional  Record  as  support  for  proposed  legislation. 

You  must  remember  that  the  preamble  of  any  statute  provides  the 
philosophical  frame  of  reference  in  which  the  courts  will  approach  the 
interpietation  of  the  substantive  sections  of  the  statute.  How  can  this 
distinguished  body  subscribe  to  the  language  of  subsections  2-3  and  5 
of  the  findings  and  expect  any  court  to  respect  the  Congress.  Where 
is  the  solid  factual  evidence  to  support  such  findings.  It  does  not 
exist.  All  you  have  is  a  series  of  disputed  hypothesis  pu.t  forward  by  a 
small  group  of  economists.  Are  not  the  disparate  views  being  exi3ressed 
by  the  whole  economic  community  on  how  to  extricate  the  economy 
from  its  present  plight  enough  to  convince  you  that  pej'haps  you  ought 
to  change  the  heading  of  subsections  2-6  and  3-54  to  "tentative 
hj'po  thesis?" 

It  has  been  asserted,  with  some  justice,  that  the  exaggerated 
product  claims  of  some  American  businesses  are  partly  responsible 
for  the  mood  of  suspicion  and  distrust  which  pervades  our  community 
today.  It  is  a  sad  fact  that  public  opinion  polls  reflect  a  generally 
low  level  of  confidence  in  business  institutions. 

And  it  is  likely  that  overstatement  is  similarly  a  major  contribu- 
tory cause.  I^eading  the  public  to  think  that  this  bill  or  anything 
like  it  will  reduce  inflation  is  just  another  case  of  gross,  and  perhaps 
careless,  overstatement. 

Our  purposes  at  these  hearings  is  not  to  criticize  this  policy  com- 
mitment, but  merely  to  note  it  is  a  fact.  The  Federal  Government 
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actively  creates,  protects,  nurtures,  and  subsidizes  wliat  is  called 
"collective  bargaining"  by  employees  for  the  express  purpose  of  obtain- 
ing higher  returns  than  one  would  get  in  a  competitive  market. 

Any  proposal  to  abridge  the  civil  rights  of  a  substantial  body  of 
citizens,  in  this  case,  the  businessmen  whose  interests  the  Chamber 
represents,  should  at  least  be  premised  on  some  showing  of  necessity. 
There  is  no  such  showing  as  to  the  antitrust  laws.  Consider  the  tools 
available  to  the  prosecuting  authorities  and  their  colleagues  of  the 
treble  damage  bar.  Potential  antitrust  defendants  face  a  battery  of 
weapons  that  are  exceptional  in  our  legal  sj^stem. 

They  are  subject  to  prosecution  by  two  entirely  independent  agen- 
cies of  Government,  with  overlapping  jurisdiction,  the  Department  of 
Justice,  and  the  Federal  Trade  Commission.  If  they  are  sued  by  the 
Department  of  Justice,  they  frequently  must  defend  parallel  civil  and 
criminal  cases;  if  they  prevail  in  one  they  still  can  lose  the  other. 

If  they  are  sued  by  the  Federal  Trade  Commission,  their  case  is 
heard  b};-  the  very  bod}''  which  decided  to  bring  the  complaint  in  the 
first  place.  The  findings  of  that  body,  which  thus  wears  two  hats  in  the 
proceeding,  are  then  given  extraordinary  deference  by  reviewing  courts 
as  expressions  of  administrative  expertise. 

We  know  of  no  evidence  that  violations  of  the  antitrust  laws  are 
either  serious  or  widespread.  The  Antitrust  Division  regularly  inves- 
tigates the  complaints  it  receives;  and  wherever  there  is  evidence  of 
violation,  it  proceeds  by  criminal  or  civil  action. 

The  treble  damage  bar  has  been  gro^ving  in  numbers  and  in  the 
intensity  of  its  activity.  The  effects  of  long-continued  and  successful 
conspiracies  which  raise  prices  and  generate  excess  profits  can  be 
rarely  concealed.  They  become  obvious  to  customers,  potential  com- 
petitors, and  to  others  in  the  industry.  The}^  require  the  participation 
of  too  many  individuals  to  remain  a  secret  for  long,  especially  now 
that  treble  damage  claims  have  been  made  so  rewarding. 

I  will  now  turn  to  Mr.  Wilson,  who  will  speak  to  titles  II,  III,  and  IV. 

[The  following  is  an  additional  statement  of  Mr.  Wilson  submitted 
subsequent  to  his  oral  testimony  which  appears  on  p.  157.] 

Supplemental  Statement  op  J.  Randolph  Wilson 

OPENING  COMMENT 

My  name  is  .J.  Randolph  Wilson,  and  I  am  appearing  on  behalf  of  the  U.S. 
Chamber  of  Commerce.  I  want  to  reiterate  Mr.  Riehm's  comment  that  we 
appreciate  the  courteous  cooperation  of  the  Subcommittee  Staff  in  arranging  for 
our  appearance. 

I  am  a  partner  in  the  Washington  law  firm  of  Covington  &  Burling.  I  have  been 
asked  to  testify  on  behalf  of  the  Chamber  because  of  my  membership  in  the 
Chamber's  Antitrust  and  Trade  Regulation  Committee  and  because  of  extensive 
experience  in  private  practice  under  the  Federal  antitrust  laws. 

My  comments  on  S.  1284  will  be  limited  to  Titles  II,  III  and  IV — which  deal 
with  the  Antitrust  Civil  Process  Act  amendments,  the  FTC  Act  amendments,  and 
the  parens  patriae  proposals.  The  Chamber  has  no  quarrel  with  many  of  the  objec- 
tives in  these  proposals,  but  we  do  foresee  several  problems.  However,  I  want  to 
emphasize  that  the  Chamber  is  not  opposing  S.  1284  because  of  any  inherent 
opposition  to  antitrust.  On  the  contrary,  the  Chamber  endorses  competition  as  the 
basic  guideline  for  our  nation's  economy,  and  it  likewise  supports  effective  enforce- 
ment of  antitrust  to  maintain  a  competitive  economy.  So,  it  follows  that  the 
Chamber  likewise  favors  effective  antitrust  tools. 
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What  troubles  the  Chamber  about  this  bill  divides  into  two  main  areas:  First, 
the  procedural  provisions  of  the  bill  appear  to  tip  the  scales  so  much  in  favor  of 
the  prosecutor  and  treble  damage  plaintiff— that  defendants  would  be  denied  the 
procedural  safeguards  which  the  courts  have  carefully  created  and  the  Federal 
Constitution  usually  requires.  The  second  area  of  concern  involves  the  parens 
patriae  proposal — to  extend  antitrust  damage  actions  far  beyond  injuries  to  busi- 
ness and  property  in  the  competitive  market  place — and  to  inject  antitrust  into 
areas  of  Government,  such  as  taxes  and  welfare  benefits,  where  we  respectfully 
suggest  antitrust  treble  damage  suits  have  no  role  to  play. 

TITLE  IV:  PARENS  PATRIAE   AMENDMENTS 

Turning  first  to  parens  patriae,  these  provisions  in  S.  1284  are  aimed  at  two 
entirely  different  questions.  One  is  a  class  action  question,  and  the  other  is  the  so- 
caUed  ''general  economy"  question,  that  is,  whether  antitrust  treble  damages  should 
be  expanded  bej^oad  injurj^  to  a  person's  business  and  property — to  include 
damages  to  a  State's  general  economy. 

The  class  action  question  resolves  around  those  cases  where  members  of  the 
class  are  great  in  number,  but  their  individual  claims  are  small  in  dollars.  Pro- 
ponents of  this  legislation  contend  that  recent  court  rulings — dealing  with  notice 
and  proof  of  damages — created  two  obstacles  which  will  thwart  effective  relief 
under  existing  class  action  procedures. 

In  these  oral  comments,  I  shall  focus  briefly  on  four  separate  questions:  First, 
has  effective  relief  in  fact  been  thwarted?  Second,  is  it  possible  to  eliminate  the 
two  asserted  obstacles  without  violating  Constitutional  safeguards?  Third,  is  it 
possible  to  eliminate  the  duplicative  recovery  problem  inherent  in  permitting 
recovery  of  damages  to  the  State's  general  economy?  Fourth,  is  it  j^ractical  or 
■wise  to  compel  the  Federal  courts  to  entertain  massive  class  actions — to  achieve 
compensation  to  consumers  amounting  to  only  $1  or  $2  per  person — where  the 
trade-off  is  to  tie  up  the  courts  for  years.  Put  another  way,  are  these  other  goals 
which  would  be  more  achievable  and  more  likely  to  yield  effective  antitrust  enforce- 
ment for  the  few  cases  that  fall  into  this  category? 

Recent  court  rulings  on  proof  of  damages  have  rejected  the  fluid  recovery  or 
pot-of-gold  concept  of  damages  for  class  actions.  The  courts  have  also  required 
individual  notice  to  absent  members  of  the  class  identifiable  through  reasonable 
effort.  These  are  said  to  be  two  major  obstacles— which  will  improperly  prevent 
recovery  in  antitrust  actions  where  the  class  is  large — and  individual  claims  are 
small.  We  disagree.  As  indicated  in  our  written  statement,  it  is  by  no  means  clear 
that  existing  class  action  procedures  are  inadequate.  For  example,  in  the  pending 
Frito-Lay  case  involving  alleged  overcharges  for  potato  chips,  the  ocurt  has  only 
recently  authorized  the  parties  to  proceed  with  a  settlement — under  which  all 
consumers  will  receive  compensation.  In  addition,  some  of  the  asserted  deficiencies 
appear  to  have  been  self-inflicted  by  over-zealous  treble  damage  plaintiffs.  For 
example,  in  his  concuiTing  opinion  in  the  Eisen  case,  Mr.  Justice  Douglas  suggested 
several  alternate  procedures — that  should  enable  the  plaintiffs  to  obtain  recovery 
under  existing  procedures. 

In  any  event,  the  Chamber  suggests  that  if  there  is  a  real  class  action  problem, 
a  more  simple  solution  would  be  legislation  that  would  remove  any  disability  of 
a  state  attorney  general — to  sue  as  representative  of  a  class  of  injured  consumers. 
Such  disability  arises  under  existing  rules  where  a  state  has  not  purchased  the 
products  involved  in  an  unlawful  overcharge,  because  the  state  would  not  be 
a  member  of  the  class  and  hence  could  not  sue  as  a  class  representative.  Such 
■  disability  could  easily  be  eliminated  l)y  legislation  far  more  simple  than  the  parens 
patriae  proposals,  and  the  Chamber  of  Commerce  would  have  no  objection. 

As  S.  1284  now  stands,  however,  it  attempts  to  deal  with  the  perceived  class 
action  problem  by  legislatively  eliminating  the  court  rulings  on  notice  and  damages. 
Moreover,  while  the  alleged  problem  is  ba^sed  on  assumed  price  overcharges  of 
consumers,  S.  1284  goes  far  beyond  the  alleged  problem  and  would  eliminate 
notice  and  proof  of  individual  damages  for  all  tj^pes  of  antitrust  violations — 
including  the  most  esoteric  Robinson-Patman  violation. 

The  bill  would  eliminate  the  notice  requirement — established  in  the  Supreme 
Court's  1974  Eisen  opinion — that  "individual  notice  must  be  provided  to  those 
members  who  are  identifiable  through  reasonable  effort."  AJthough  primary 
emphasis  was  placed  upon  Rule  23,  the  Court's  opinion  quoted  with  approval — 
both  the  Advisory  Committee  Notes  and  earlier  Supreme  Court  opinions — which 
state  unequivocailjr  that  such  notice  is  "mandatory"  in  order  to  "fulfill  require- 
ments of  due  process."  We  recognize  that  one  can  nevertheless  debate  whether  or 
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not  the  notice  provisions  in  S.  1284  are  constitutional.  No  one,  however,  conid 
seriously  argue  that  there  is  no  constitutional  question.  And  no  one  can  doubt 
that  this  will  provoke  much  litigation. 

The  courts  have  uniformly  rejected  the  so-called  "pot-of-gold"  or  fluid  recovery 
concept — which  is  based  on  estimating  damages  "in  the  aggregate" — without 
proof  of  any  individual  claims.  S.  1284  would  overturn  these  court  rulings  and 
permit  such  estimated  aggregate  damages.  This  too  would  raise  serious  coustitu- 
tional  questions.  One  court  has  said  that  the  averaging — inherent 
in  the  aggreagte  damages  concept — would  violate  due  process  requirements. 
Moreover,  the  Supreme  Court  has  ruled  on  many  occasions  that  the  Constitution 
guarantees  him  and  to  cross-examine  adverse  parties.  The  Constitution  likewise 
guarantees  a  jury  trial  on  all  issues  of  fact,  including  issues  on  damages.  Under 
S.  1284,  no  jury  would  ever  consider  any  individual  claim — only  the  vague  concept 
of  estimated  aggregate  damages. 

At  the  very  least,  both  the  notice  and  damages  provisions  of  the  bill  raise  serious 
constitutional  questions— which  would  require  lengthy  litigation  to  resolve.  The 
Chamber  respectfully  suggests  that  whatever  might  be  the  scope  of  the  class  action 
problem,  the  proposed  solution  is  excessive. 

The  third  question  concerns  the  duplicative  recovery  problem.  Here,  the  Cham- 
ber commends  the  efforts  of  the  drafters  of  this  bill  to  trj'-  to  solve  this  problem. 
However,  this  is  an  extremely  complex  matter — and  we  join  in  Mr.  Kauper's 
comments — that  it  will  be  virtually  impossible  to  separate  the  damages  recoverable 
under  existing  law — from  those  which  would  be  recoverable  under  the  general 
economy  provision.  This  feature  in  the  bill  could  result  in  penalties  far  in  excess  of 
any  amount  that  could  reasonably  be  assessed  for  the  conduct  involved. 

This  leads  to  the  fourth  question — as  to  whether  it  would  be  wise  to  covipel  the 
Federal  courts  to  entertain  all  class  actions  for  compensation  for  antitrust  claims — ■ 
however  small  they  might  be — and  irrespective  of  manageability  burdens  imposed 
upon  the  courts. 

In  my  written  statement,  there  are  several  references  to  a  Class  Action  Stud}' — 
prepared  in  1974  by  the  Staff  of  the  Senate  Commerce  Committee.  That  Study 
dealt  with  the  same  problem  which  generated  the  parens  patriae  proposals — that 
is,  class  actions  where  the  members  are  great  in  number  and  their  individual 
claims  small  in  dollars.  The  Study  concluded,  however,  that  this  type  of  class 
action  problem  is  encountered  in  only  a  few  cases — and  these  cases  present  a  prob- 
lem because  they  are  "difficult  or  impossible"  to  manage  by  the  courts.  For  this 
reason,  the  Study  urged  Congress  to  "accept  the  fact  that  individual  relief  is  uot> 
feasible  in  all  class  suits." 

A  good  example  is  the  recent  Hotel  Tele'phone  Charges  litigation.  There,  the  plain- 
tiff's attorney  deliberately  structured  his  lawsuit  to  include  over  600  defendants, 
and  millions  of  plaintiffs.  The  Ninth.  Circuit  criticized  the  plaintiff's  attorney  be- 
cause this  "ensured  that  the  litigation  would  be  intolerably  time-consuming"  and 
would  actually  "consume  decades  of  judicial  time",  whereas  the  alleged  individual 
damages  would  be  only  $2.00  per  person.  The  policy  question  is  obvious.  Should 
the  Federal  court  devote  decades  of  judicial  time  in  pursuing  a  class  action  where 
individual  recovery  may  be  only  $1.00  or  $2.00? 

Of  course,  everyone — including  the  Chamber — agrees  that  it  is  a  valid  policy  to 
search  for  some  means  to  return  the  $2.00  to  the  overcharged  consumers.  Yet,  one 
must  not  loose  sight  of  the  equally  valid  policy — of  ensuring  the  defendant  an 
opportunity  to  prove  that  there  was  no  overcharge,  or  that  many  individuals  were 
overcharged  only  25^  rather  than  $2.00.  In  dealing  with  a  class  of  millions, 
the  difference  between  2.5fS  per  person  and  $2.00  per  person  is  substantial.  The 
Chamber  opposes  S.  1284  because  its  procedures  would  deny  defendants  a  fair 
opportunity  to  defend  themselves.  Instead  those  procedures  seem  to  assume  that 
the  defendant  is  always  guilty. 

There  is  also  the  policy  of  not  overburdening  the  courts — with  unmanageable 
lawsuits.  The  Chamber  believes  that  existing  procedures  are  adequate  to  yield 
compensation  whenever  the  class  action  is  manageable.  No  new  statute — purport- 
ing to  authorize  unmanageable  lawsuits — can  somehow  transform  them  into- 
manageable  cases. 

For  the  unmanageable  case,  we  believe  that  the  wiser  pohcy  should  be  oriented' 
toward  'punishment  and  eliminaiion  of  unjust  enrichment — rather  than  compensa- 
tion. The  new  antitrust  penalties  established  by  Congress  last  year  should  be 
entirely  adequate  for  both  purposes — punishment  and  elimination  of  unjust 
enrichment — and  should  be  given  a  chance  to  work.  Companies  are  now  subject  to 
fines  up  to  $1  million  for  each  offense,  and  individuals  are  subject  to  felony  charges 
and  upon  conviction  to  three  years  in  jail.  Courts,  in  exercising  their  discretion  in 
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imposing  such  fines  and  penalties,  could  obviously  take  into  account  whether  the 
violation  involved  one  of  those  few  cases  where  compensation  of  the  consumer  is 
impractical.  In  that  situation,  the  courts  would  be  justified  in  imposing  the 
maximum  penalty. 

TITLE    II :   ANTITRUST   CIVIL  PROCESS   ACT  AMENDMENTS 

As  to  the  Civil  Antitrust  Process  amendments — the  Chamber's  comments  can 
be  summarized  in  three  short  points: 

First,  antitrust  investigations  are  expensive.  Thej'  require  many  hours  both  by 
lawyers  and  businessmen,  and  the  investigations  are  frequently  closed  with  no 
complaint.  By  vastly  expanding  the  investigative  tools  of  the  Department  of 
Justice,  the  cost  to  innocent  companies  will  go  up- — and  ultimately  these  costs  of 
regulation  must  be  paid  for  by  consumers. 

Second,  there  has  been  no  demonstration  that  existing  procedures  have  signifi- 
canth^  hampered  the  Department's  antitrust  enforcement.  The  main  argument  of 
proponents  seems  to  be  that  the  FTC  has  broad  investigative  powers — and  that  it 
would  be  only  proper  to  give  the  same  broad  powers  to  the  Department  of  Justice. 
Yet,  it  is  widely  known— throughout  antitrust  circles — that  over  the  past  several 
j^ears,  antitrust  enforcement  by  the  Department  of  Justice  has  been  strong  and 
forceful — whereas  enforcement  by  the  FTC  has  been  weak  and  ineffective.  If  the 
basic  premise  for  these  amendments  is  that  broad  investigative  power  is  the  key  to 
effective  antitrust  enforcement,  the  past  history  of  the  Department  and  the  FTC 
refutes  that  premise. 

Third,  one  of  tlie  main  criticisms  of  FTC  enforcement  in  the  past  v>'as  its  pre- 
occupation with  trivial  matters.  Several  factors  undoubtedly  influenced  that 
situation.  Yet,  it  is  not  unreasonable  to  suggest  that  one  of  those  may  have  been 
the  FTC's  vast  investigative  powers — which  can  be  so  easily  invoked  and  which 
require  so  much  time  to  complete.  A  year  or  so  ago,  one  of  the  Commissioners 
revealed  that  70%  of  the  FTC's  investigative  time  was  totally  wasted  in  the  fruit- 
less pursuit  of  nonexistent  antitrust  violations.  By  conferring  the  same  broad 
investigative  power  on  the  Department  of  Justice,  there  is  at  least  a  risk  of  this 
same  waste. 

In  sum,  the  Chamber  suggests  that  the  proponents  of  these  amendments  have 
not  met  their  burden  of  showing  a  need  for  change. 

TITLE  IIi:  FTC  ACT  AMENDMENTS 

Turning  next  to  the  FTC  Act  amendments  in  Title  III  of  S.  1284,  the  Chamber 
does  not  oppose  a  reasonable  increase  in  the  maximum  daily  penalties  for  failure 
to  complj^  with  the  FTC  subpoenas  or  reports.  The  present  maximum  of  $100 
per  day  was  set  long  ago,  and  Congress  could  properly  increase  that  amount  to 
reflect  current  conditions. 

S.  1284,  however,  goes  far  bej'ond  a  simple  increase  in  daily  penalties— and  in 
so  doing,  the  Chamber  foresees  at  least  three  serious  objections.  For  time  reasons, 
I  will  comment  on  only  one  of  these  objections. 

Before  doing  so,  however,  I  would  like  to  comment  briefly  on  a  point  which 
appears  near  the  bottom  of  page  4  of  Chairman  Eng-man's  written  statement  to 
the  Subcommittee.  This  point  concerns  Chairman  Engman's  assertion:  "At  pres- 
ent, the  Commission  has  no  sanctions  for  non-compliance  with  our  subpoenas." 
Apparently  a  line,  or  clause,  was  left  out  of  Chairman  Engman's  statement, 
because  the  assertion  that  the  Commission  has  no  sanctions  for  non-compliance 
with  subpoenas  is  plainly  wrong. 

Under  Section  9  of  the  FTC  Act,  the  Commission  has  authority  to  initiate  a 
summary  proceeding  in  a  federal  court  in  any  "case  of  contumacy  or  refusal  to 
obey  a  subpoena  issued  to  any  corporation  or  other  person"  and  to  obtain  a 
court  order  compelling  compliance  with  the  Commission's  subpoena. 

In  addition,  under  Section  10  of  the  FTC  Act,  any  person  who  neglects  or 
refuses  to  comply  "with  the  subpoena  or  lawful  requirement  of  the  Commis^sion" 
is  subject  to  criminal  sanctions,  consisting  either  of  a  fine  of  $1,000  to  $.5,000, 
or  of  imprisonment  up  to  one  year,  or  both  fine  and  imprisonment. 

Returning  to  our  main  objection  to  the  bill,  a  company  confronted  with  an 
FTC  subpoena  or  special  report  would  have  only  two  permissible  grounds  for 
challenge — undue  burden  and  irrelevanc3^  Apparent!}',  no  one  could  chal- 
lenge a  Commission  subpoena  on  the  ground  that  its  issuance  was  unlawfvl. 
Let  me  give  a  specific  example  of  the  Chamber's  apprehension.  As  the  Subcom- 
mittee knows,  the  FTC's  Line  of  Business  program  has  been  implemented  through 
the  Commission's  special  report  powers — and  everyone  agrees  that  this  particular 
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report  is  subject  to  the  Federal  Reports  Act.  That  Act  requires  the  Commission 
to  submit  the  LOB  form  to  the  Comptroller  General  for  his  approval — on  such 
matters  as  whether  the  data  is  duplicative  of  other  data,  or  whether  the  form  is 
appropriate  to  gather  the  desired  new  data.  Let's  assume  for  illustrative  purposes, 
that  the  FTC  flagrantly  violates  the  Federal  E,eports  Act — and  implements  a 
Line  of  Business-tj-pe  program  without  obtaining  anjr  approval  from  the  Comp- 
troller General.  Such  action  by  the  Commission  would  be  totally  unlawful.  Yet, 
S.  1284  would  apparently  prohibit  any  challenge  of  the  FTC's  special  report— 
despite  the  Commission's  unlawful  actions. 

CLOSING    COMMENT 

I  have  one  final  comment.  The  fundamental  strength  of  antitrust  is  found  in  its 
recognizable  business  fairness — which  results  in  its  acceptance  both  by  the  public 
at  large  and  by  the  business  community.  It  is  this  widespread  acceptance  of  anti- 
trust that  enables  private  practice  lavryers — such  as  myself — to  give  antitrust 
advice  which  is  credible — and  which  eliminates  far  more  potential  antitrust 
violations  than  the  lawsuits  of  the  Department  of  Justice  and  the  FTC.  If  Congress 
takes  away  the  underlj'ing  fairness  of  antitrust  enforcement,  there  is  the  real 
danger  that  antitrust  will  loose  its  almost  universal  credibilitj^  The  Chamber 
believes  that  S.  1284 — bj^  tipping  the  scales  so  much  in  favor  of  the  prosecutor 
and  treble  damage  plaintiff — could  have  long-range  repercussions  contrary  to  the 
intended  effect  of  improving  antitrust  compliance. 

In  short,  we  believe  that  these  proposals  need  far  more  analysis — and  that  the 
case  for  enactment  at  this  time  has  not  been  established. 

STATEMENT  OF  J.  RANDOLPH  WILSON 

Mr.  WiLSOX.  In  title  II,  S.  1284  would  substantiall}"  broaden  the 
powers  of  the  Attorne}^  General  under  the  Antitrust  Civil  Process 
Act  of  1962.  This  act  created  the  civil  investigative  demand — CID — as 
an  antitrust  enforcement  tool  of  the  Department  of  Justice.  A  com- 
panion bill  in  the  House,  H.R.  39,  includes  similar  provisions. 

The  national  Chamber  strongl}^  endorses  competition  as  the  basic 
precept  for  our  Nation's  economy,  and  it  also  supports  antitrust 
laws  as  the  principal  means  to  maintain  a  competitive  economy. 
In  short,  the  Chamber  agrees  that  the  Department  of  Justice  is  en- 
titled to  effective  tools  for  antitrust  enforcement. 

The  main  argument  in  support  of  title  II  is  a  simplistic  one,  which 
can  be  summarized  as  follows:  The  FTC  has  investigative  powers 
broader  than  the  Department's  CID  authority  and  hence  it  would 
be  entirely  proper  to  give  the  Department  the  same  powers  as  the 
FTC. 

The  Chamber  urges  that  this  argument  is  faulty  in  three  main 
respects.  First,  it  is  predicated  on  a  wholly  improper  comparison  of 
the  full  panoply  of  FTC  investigative  powers,  in  the  relation  to  the 
Department's  CID  authority  alone.  Such  comparison  ignores  the 
fact  that  the  Department  has  several  powerful  investigative  tools, 
such  as  the  grand  jury  process  and  compulsory  discovery  under  the 
Federal  Rides  of  Civil  Procedure,  which  the  FTC  does  not  have. 

When  all  of  the  Department's  investigative  tools  are  compared 
with  all  of  the  FTC's  authorit}',  there  is  reasonable  equivalency  for 
prosecutorial  purposes,  and  the  asserted  need  for  expansion  of  the 
Department's  investigative  powers  disappears. 

The  "FTC  has  it,  so  we  want  it"  argument  is  also  unsound  in  a 
second  respect.  It  assumes  that  the  needs  are  the  same  on  the  ground 
that  the  primary  roles  of  the  two  agencies  in  antitrust  enforcement 
are  the  same.  In  fact  the  two  roles  are  different. 

The  third  reason  for  the  chamber's  opposition  rests  on  policy 
grounds.  Experience  shows  that  the  granting  of  broad  investigative 
powers  to  a  prosecutor  creates  the  possibilities  of  abuse,  and  in  the 
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absence  of  a  strong  showing  of  need  for  such  powers,  Congress  should 
withhold  them.  Moreover,  experience  also  shows  that  during  periods 
when  the  FTC  emphasized  its  prosecutorial  role,  the  Commission's 
vast  investigatory  powers  may  have  contributed  to  the  Commission's 
undue  preoccupation  -with  tri\dal  antitrust  cases.  All  of  this  suggests 
that  the  proposed  amendments  would  be  unwise. 

Supporters  of  the  proposed  amendments  often  compare  the  wide 
range  of  FTC  investigative  powers  to  the  more  limited  povv^ers  of  the 
Department  of  Justice  under  its  civil  investigative  demand  (CID) 
procedure.  This  comparison  is  not  justilied,  because  it  fails  to  take 
into  account  the  other  powerful  investigative  tools  available  to  the 
Department. 

For  example,  the  sweeping  investigative  powers  of  the  grand  jury 
may  be  used  to  investigate  the  mere  possibiUty  of  any  hardcore 
antitrust  violation,  such  as  price  fixing.  The  power  of  the  grand  jury 
process  is  virtually  unlimited.  No  showing  of  probable  cause  is 
required. 

Moreover,  if  an  FTC  investigation  turns  up  the  slightest  hint  of  a 
hardcore  antitrust  violation  subject  to  criminal  sanctions,  it  is  the 
practice  and  policy  of  the  Commission  to  refer  the  matter  to  the 
Department  of  Justice  for  criminal  prosecution,  where  the  full  and 
unlimited  investigative  powers  of  the  grand  jury  are  available. 

Under  the  Antitrust  Civil  Process  Act  of  1962,  the  Department 
has  authority"  to  issue  a  civil  investigative  demand  for  documents  of 
any  person  under  investigation.  The  CID  may  be  issued  prior  to  the 
institution  of  a  civil  or  criminal  proceeding,  that  is,  to  determine 
whether  to  invoke  the  grand  jury  process  in  a  criminal  investigation 
or  the  broad  discovery  rules  in  any  civil  proceeding  under  the  Federal 
Rules  of  Civil  Procedure.  No  one  seriously  contends  that  the  grand 
jury  process  is  not  adequate  in  criminal  investigations,  or  that  the 
Federal  rules  are  defective  in  civil  litigation. 

To  sum  up,  the  Department's  existing  enforcement  tools  are 
entirely  adequate.  The  argument  that  other  enforcement  agencies 
have  certain  types  of  investigative  tools  not  available  to  the  Depart- 
ment of  Justice  rests  largely  on  the  faulty  premise  that  the  Depart- 
ment has  only  the  CID  process. 

Instead,  the  CID  was  deliberately  intended  to  serve  on  a  limited 
and  supplemental  function,  preparatory  to  invoking  either  the  sweep- 
ing investigative  power  of  a  grand  jury  or  the  equally  effective  dis- 
covery rules  under  the  Federal  Rules  of  Civil  Procedure. 

When  all  of  the  Department's  investigative  tools  are  taken  into 
account,  the  asserted  shortcomings  in  the  Department's  powers  are 
nonexistent. 

The  broad  investigative  tools  currently  available  to  the  Depart- 
ment of  Justice  are  entirely  adequate  for  eflfective  antitrust  enforce- 
ment. While  the  Department's  CID  authority  may  be  more  limited 
than  the  Commission's  full  range  of  investigatory  tools,  the  Depart- 
ment has  available  the  grand  jury  process,  compulsory  discovery 
under  the  Federal  Rules,  FBI  investigations,  and  even  access  to  the 
FTC's  powers.  There  is  no  need  for  conferring  more  power. 

For  all  these  reasons,  the  chamber  respectfullj''  urges  that  the 
"Antitrust  Civil  Process  Act  Amendments"  as  found  in  title  II  of 
S.  1284,  should  be  rejected. 

:  )ii    ■  (ijeAH         ■   ■  ■     - 
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In  title  III,  the  national  chamber  does  not  oppose  an  appropriate 
increase  in  the  daily  forfeiture  penalty.  It  does  oppose  any  concept 
of  a  mandatory  minimum  penalty  to  be  imposed  irrespective  of 
whether  the  company  has  proceeded  in  the  utmost  good  faith. 

The  more  fundamental  objections,  however,  go  to  the  harsh  and 
unduly  punitive  provisions  in  title  III  which  eliminate  any  realistic 
chance  to  stay  penalties  pending  a  good  faith  challenge  of  the  Com- 
mission's order  and  which  appear  flatly  to  prohibit  enjoining  the 
enforcement  of  an  unlawful  subpena. 

Under  existing  law,  the  Commission's  compulsory  orders  and 
subpenas  may  be  enforced  in  three  different  ways: 

A  civil  enforcement  suit  under  section  9  of  the  FTC  act,  which  jurj 
be  initiated  by  the  Commission  immediately  after  any  default  and 
which  provides  the  Commission  with  prompt  and  complete  relief  with 
no  delaj''  whatsoever. 

A  suit  for  forfeitures  or  penalties  of  $100  a  day,  starting  30  days 
after  the  Commission  has  served  notice  of  default. 

A  criminal  proceeding  for  willful  refusal  to  comply,  punishable  by 
a  fine  of  $1,000  to  $5,000,  or  b}^  imprisonment  of  up  to  1  year,  or  by 
such  fine  and  imprisonment. 

The  Commission  may  invoke  any,  or  all,  of  these  enforcement 
procedures.  The  empirical  evidence  shows  that  the  existing  enforce- 
ment procedures  are  entirely  adequate,  and  in  many  respects  severe. 

Moreover,  under  existing  law,  the  Commission  proceeds  with 
enforcement  of  its  typical  subpena  under  summary  procedures  which 
are  commenced  by  a  simple  order  to  show  cause  and  which  are  dis- 
posed of  quickly  in  a  manner  comparable  to  a  summary  judgment 
motion. 

In  sum,  the  existing  law  for  enforcement  of  FTC  subpenas  is 
entirely  adequate  and  perhaps  unduly  severe.  There  has  been  no 
showing  of  any  need  for  further  punitive  measures  to  enforce  such 
subpenas  or  special  orders. 

Turning  next  to  challenges  of  the  merits  of  an  FTC  subpena,  S.  1284 
once  again  would  impose  criteria  far  more  rigid  and  harsh  than  existing 
law.  Under  S.  1284,  the  courts  would  be  precluded  from  enjoining 
enforcement  of  any  subpena  or  special  report  except  after  the  party 
has  demonstrated  that  compliance  is  unduly  burdensome  or  is  not 
reasonably  relevant  to  the  Commission's  inquiry. 

The  main  thrust  of  title  III  is  plainly  designed  to  drastically  curtail, 
if  not  eliminate,  the  right  to  challenge  an  FTC  subpena.  If  such 
procedures  were  proposed  in  any  context  other  than  antitrust,  civil 
libertarians  would  be  up  in  arms  objecting  to  overreaching  incursions 
of  governmental  procedures  and' to  the  obvious  opportunities  for 
abuse  of  power. 

Senator  Hart.  Excuse  tne,  Mr.  Wilson.  I  do  not  like  to  interrupt* 
but  I  must  get  to  the  other  meeting.  We  will  take  a  short  recess,  and 
wait  the  arrival  of  Senator  Abourezk. 

The  hearing  will  stand  in  recess  at  the  call  of  the  Chair. 

[Whereupon,  a  short  recess  was  taken.] 

Senator  Abourezk.  The  committee  vnW  come  to  order.  Will  j^ou 
please  identify  yourselves,  so  I  will  know  who  you  are? 

Mr.  RiEHM.  I  am  J.  W.  Riehm,  and  to  my  right  is  Mr.  J.  Randolph 
Wilson.  Mr.  Wilson  was  testifying  concerning  titles  II,  HI,  and  IV, 
and  then  I  will  have  a  short  time  on  titles  V,  VI,  and  VII. 

Senator  Abourezk,  Proceed. 

53-439— 75— pt.  1 14 
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yir.  Wilson.  The  parens  patriae  provisions  in  title  IV  of  S.  1284 
would  amend  section  4  of  the  Clayton  Act  so  as  to  allow  the  attorney 
general  of  each  State  to  bring  antitrust  actions,  for  both  treble  damages 
and  injunctive  relief,  on  behalf  of  all  persons  residing  in  the  State  and 
of  all  political  subdivisions  of  such  States. 

Title  IV  is  similar  to  the  bill  introduced  in  the  House. 

Senator  Abourezk.  I  understand  that  the  Ilodino  bill  was  reported 
out  this  morning. 

]Mr.  Wilson.  In  Title  IV,  the  proposed  bill  would  amend  the  Clavton 
Act  by  adding  several  new  subsections  to  section  4  which  provides 
for  antitrust  treble  damage  suits  by  private  persons  and  single  damage 
suits  by  the  Federal  Government. 

The  essence  of  title  IV  is  found  in  provisions  authorizing  three  new 
tj^pes  of  treble  damage  lawsuits  by  a  State,  amending  class  action 
procedures  to  permit  publication  notice  rather  than  actual  notice, 
and  adding  an  unprecedented  rule  on  proof  of  damages. 

?ylore  specifically,  tlie  bill  provides  for  three  types  of  treble 
damage  lawsuits  by  a  State : 

1.  As  parens  patriae  for  damages  sustained  by  all  persons  residing 
in  the  particular  State,  or  an  alternative  class  action  with  respect  to 
such  damages  where  the  interest  of  justice  so  reciuires. 

2.  As  parens  patriae  for  all  damages  to  the  general  economy  of 
that  wState  or  any  political  subdivision  thereof. 

3.  On  behalf  of  an}^  or  all  political  subdivisions  with  respect  to 
damages  sustained  by  such  subdivision. 

Eliminating  existing  procedures  in  class  actions  designed  to  give 
actual  notice  to  absent  parties,  and  substituting  in  those  lawsuits 
created  by  the  bill  imputed  notice  through  publication  of  legal  notice 
as  prescribed  b}'  local  State  statute  or  rules  for  ordinary  lawsuits. 

Permitting  recovery  of  aggregate  damages  based  on  statistical 
sampling  or  other  reasonable  system  of  estimating  aggregate  damages, 
without  proof  of  any  individual  claims,  which  would  permit  use  of  the 
much  criticized  fluid  recovery  or  class  action  based  on  the  "pot  of 
gold"  concept. 

In  addition,  the  bill  also  includes  other  procedural  provisions. 
One  M^ouid  require  the  Attorney  General  of  the  United  vStates  to  notify 
any  State  attorney  general  of  the  latter's  right  to  bring  an  action  of 
the  type  outlined  above,  and  further  authorizes  the  Attorney  General 
of  the  United  States  to  bring  such  action  himself  should  the  State 
attorney  general  decline  to  do  so. 

The  bill  would  also  authorize  any  State,  with  respect  to  a  federally 
funded  State  program,  to  recover  tremble  damages  for  the  entire 
amount  of  overcharges  or  other  damages,  A\T.th  the  Attorney  General 
of  the  United  States  having  the  right  to  sue  for  treble  damages  on 
behalf  of  any  State  that  declines  to  bring  such  action  after  notice 
from  the  Attorney  General  of  the  United  States. 

Senator  Abourezk.  May  I  ask,  do  you  know  of  any  instance  where 
the  Federal  Trade  Commission  has  intended  to  use  that  procedure? 

Mr.  Wilson.  Yes.  They  have  used  it  constantly. 

Senator  Abourezk.  How  rapid  is  that  summary  procedure?  How 
quickly  does  it  come  about? 

Mr.  Wilson.  The  Federal  Trade  Commission  summary  procedure 
is  invoked,  by  what  is  known  by  lawyers,  as  an  order  to  show  cause. 
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Most  of  the  courts  regard  this  as,  in  effect,  a  motion  for  summary 
judgment.  The  Federal  Trade  Commission  insists  that  this  is  the 

proper  procedure.  Many  of  the  courts  have  endorsed  it  and  it's 

Senator  Abourezk.  My  question  was,  how  rapid  is  that  procedure? 
Mr.  Wilson.  WeU,  it  can  move  as  rapidly  as  the  Federal  Trade 
Commission  ia^^yers  will  want  to  move  it. 

Senator  Abourezk.  In  your  experience,  if  a  Federal  Trade  Com- 
mission kA\yer  filed  an  enforcement  action  in  Federal  district  court, 
under  this  process,  what  is  the  length  of  time,  give  me  the  shortest 
length  of  time  and  the  longest  length  of  time  it  has  taken  if  you 
know,  of  the  time  that  has  allowed  this  procedure  to  be  completed  and 
a  subpena  to  be  enforced? 

Mr.  Wilson.  I  will  answer  that  by  my  own  personal  experience.  In 
-one  case,  it  required  approximately  1  month.  In  another  case,  the 
subpena  matter  was  transferred,  at  the  suggestion  and  agreement  of 
both  parties,  including  the  Federal  Tracle  Commission,  from  the 
Federal  district  court  in  the  District  of  Columbia  to  the  Federal  court 
in  the  southern  district  of  New  York. 

Senator  Abourezk.  How  rapid  was  that?  How  long  did  it  take  for 

that  to 

ivlr.  Wilson.  Well,  I  am  tiying  to  give  you  the  two  extremes, 
Senator. 

Senator  Abourezk.  Pardon? 

Mr.   Wilson.   I   am  trving  to  give  you  the  two  extremes,  here. 

That 

Senator  Abourezk.  But  when  3^ou  said  it  was  transferred,  you  did 
not  give  a  period  of  time  or  I  did  not  hear  it. 

Mr.  Wilson.  Well,  the  transfer  took  place  rather  rapidly.  As  I 
recall,  the  district  court  in  the  District  of  Columbia,  transferred  the 
.case  to — -I  am  sorry,  let  me  rephrase  that. 

Senator  Abourezk.  You  did  not  answer  as  to  how  long  it  took  to 
enforce  the  subpena. 

Mr.  Wilson.  Well,  the  subpena,  3^ou  see,  Senator,  is  issued  by  the 
Federal  Trade  Commission. 

Senator  Abourezk.  How  long  did  it  take  them  to  enforce  the 
subpena? 

Mr.  Wilson.  In  the  case  that  I  am  now  describing,  that  where 
;there  was  an  extensive  period  of  time,  it  may  have  been — and  I  am 
relying  only  on  recollection — 10  to  12  months.  Incidental!}^,  I  can  say 
the  court  agreed  mth  half  of  the  objections  to  the  subpena. 

Senator  Abourezk.  The  Federal  Trade  Commission  gave  the 
committee  staff  a  list  of  efforts  at  enforcing  subpenas.  In  the  Curtiss- 
Wright  Corporation  case,  it  took  8  months  and  16  da^'s;  Empire 
Builders,  2  months,  2  days;  Lehigh  Portland  case,  7  months,  6  days:  the 
Barry  Distributing  case,  3  months,  15  days;  Koppers  Comically,  7 
months,   14  days. 

The  shortest  one  here  is  2  months  and  2  days.  The  longest  one  on 
this  list  is  20  months.  In  effect,  the  Chairman  of  FTC  did  leave 
something  out.  The  Commission  does  have  sanctions  which,  because 
of  the  tiine  circumstances  involved  in  going  into  Federal  court  and 
having  to  be  fought  every  step  of  the  waj^  on  a  subpena,  in  effect, 
really,  are  not  much  sanction  power.  Ancl,  FTC  probably  ought  to 
Ihave  something  dift"erent,  I  would  say. 


162 

Mr.  Wilson.  Well,  Senator,  in  reading  those  statistics  or  in  evalu- 
ating those  statistics  furnished  hy  the  Federal  Trade  Commission, 
you  should  take  into  account  that  the  vast,  overwhelming  majority  of 
FTC  subpenas  are  complied  with,  mthout  any  court  enforcement. 

You  are  looking  at  just  the  tip  of  the  iceberg.  You  should  take  into 
account  the  many  cases  where  the  courts  have  ruled  that  the  FTC's 
subpena  was  wTong. 

Senator  Abousezk.  Yes.  Well,  we  are  concerned  about  the  cases 
where  they  have  not  moved  them  right  away — such  as  natural  gas. 

Mr.  Wilson.  Well,  I  would  hope  you  would  not  lose  sight  of  the 
other  factors. 

Senator  Abourezk.  In  the  natural  gas  conspiracy  case,  I  am 
advised  by  counsel,  the  enforcement  of  the  subpena  is  now  in  its 
second  yesir  of  court  process. 

That  is  a  long  time  for  the  enforcement  of  a  subpena. 

Mr.  Wilson.  Well,  since  you  are  concerned,  and  I  think  it  is  re- 
flected as  a  concern  of  the  business  community,  is  based  on  the 
assumption  that  the  Federal  Trade  Commission  is  alwaj^^s  right  and 
that  the  company  is  always  wrong. 

And  if  you  Avill  examine  the  cases  that  have  gone  to  court,  you  v/ill 
see  that  that  is  not  true. 

Senator  Abourezk.  I  have  some  prepared  questions  I  would  like  to 
ask  you  on  title  II. 

Mr.  Wilson.  All  right. 

Senator  Abourezk.  The  chamber  opposes  enactment  of  title  II, 
raising  the  specter  of  abridgment  of  the  civil  rights  of  businessmen,  the 

f)ossibi]it3'"  of  abuse  of  the  prosecutorial  arm  of  Government,  and  the 
ack  of  an  adequate  showing  that  existing  law  confers  inadequate 
investigatory  powers  on  the  Department  of  Justice. 

Now,  Mr.  Wilson,  can  you  provide  any  examples  for  the  subcom- 
mittee of  abuses  by  the  Department  of  Justice,  in  utilizing  the  present 
Antitrust  Civil  Process  Act  authority? 

Mr.  Wilson.  I  think  I  have  been  misquoted.  Senator.  I  do  not 
recall  any  such  statement  that  the  Department  of  Justice  has  abused 
present  processes  in  my  statement. 

Senator  Abourezk.  You  talked  about  the  possibility  of  abuse. 
That  was  the  question,  not  abuse  itself. 

Mr.  Wilson.  Well,  I  am  talking  about — ^yes,  our  statement  does 
mention  the  possibility  of  abuse. 

Senator  Abourezk.  And  what  is  that  based  on? 

Mr.  Wilson.    Well 

Senator  Abourezk.  Are  there  examples  where  the  Justice  Depart- 
ment has  abused  that  process? 

Mr.  Wilson.  It  does  not  have  the  process  now,  so  it  could  not  pos- 
sibly have  abused  it. 

The  problem  is  this- 


Senator  Abourezk.  There  is  a  present  Antitrust  Civil  Process  Act. 

Mr.  Wilson.  Yes. 

Senator  Abourezk.  That  is  where  they  have  the  authority.  Have 
they  abused  that? 

Mr.  Wilson.  No. 

Senator  Abourezk.  All  right.  So  you  do  not  really  have  any  basis 
to  base  your  fears  upon. 


Mr.  Wilson.  Well,  let  me  respond  in  this  fashion.  As  I  understand 
the  provisions  of  title  II,  it  would,  in  effect,  give  the  Department  of 
Justice  a  precomplaint  authority  to  conduct  interrogations  of  the 
same  type  as  a  grand  jury. 

And,  in  fact,  one  of  Mr.  Nash's  questions,  to  Mr.  Nader,  earlier 
this  morning,  assumes  that  it  would  be  entirely  proper  under  this  bill 
for  the  Department  of  Justice  to  conduct  a  criminal  investigation, 
under  this  type  of  procedure. 

I  assumed  that,  Mr.  Nash,  because  you  asked  Mr.  Nader  to  hypoth- 
esize a  price  conspiracy,  which,  as  all  of  us  know,  is  normally  prosecuted 
by  the  Department  of  Justice  criminally. 

]My  worry  is  that  the  Department  of  Justice  would  use  these  pro- 
cedures for  criminal  enforcement  of  the  antitrust  statute,  without 
going  thi'ough  the  grand  jury  process. 

After  all,  the  grand  jury  process  is  intended  to  act  as  a  buffer. 
While  the  Department  of  Justice,  frequently,  and  probably  usually, 
persuades  the  grand  jury  to  go  along  with  a  proposed  indictment,  it 
does  not  always  do  so. 

Senator  Abourezk.  My  impression  of  the  grand  jury  process  is 
that  it  does  not  act  as  a  buffer,  it  acts  as  a  tool  of  the  prosecutor.  That 
lias  been  my  knowledge  of  it. 

Mr.  Wilson.  Well,  nonetheless,  the  prosecutor  must  still  get  the 
votes  of  the  grand  jurors  to  issue  an  indictment. 

Senator  Abourezk.  Right. 

Second,  Assistant  Attorney  General  Thomas  Kauper  testified 
yesterday  that  the  existing  Antitrust  Civil  Process  Act  is  inadequate, 
in  that  in  addition  to  repeal  of  the  Fair  Trade  laws,  the  administra- 
tion's No.  1  antitrust  legislative  priority  is  enactment  of  title  II  to 
S.  1284,  with  modifications  suggested  in  his  testimony. 

In  investigating  possible  violations  of  antitrust  laws,  it  seems 
eminently  reasonable  that  the  taking  of  oral  testimony  could  greatly 
facilitate  the  investigation.  Likewise,  if  the  tliird  parties  possess 
relevant  evidence,  I  would  be  interested  in  your  rationale  as  to  why 
the  Department  should  be  prohibited  from  obtaining  that  evidence? 

Mr.  Wilson.  Well,  once  again,  as  I  have  indicated  in  m}^  statement 
here,  experience  shows  that  if  the  Government  official  is  given  broad 
investigative  power,  it  is  likely  to  be  used. 

Experience  has  showTi,  also,  that  the  Federal  Trade  Commission, 
which  already  has  this  power,  wastes  70  percent  of  the  time.  Con- 
sequently, it  is  a  fair  assumption,  it  seems  to  us,  that  there  is  at  least 
the  risk  that  this  could  occur  at  the  Department  of  Justice,  and  it 
would  increase  the  cost  of  this  type  of  regulation,  because  the  company 
would  be  involved  in  more  lengthy,  more  costly,  antitrust  investiga- 
tions, many  of  which  involve  wholly  innocent  practices. 

Senator  Abourezk.  You  can  go  ahead,  if  you  wish. 

Mr.  Wilson.  Well,  I  was  about  to  summarize  one  of  the  objections 
which  the  chamber  has  to  the  proposed  FTC  Act  amendments,  be- 
cause, as  I  indicated,  title  III  of  this  bill  would  go  far  beyond  a  simple 
increase  in  the  daily  penalties  for  noncompliance  with  an  FTC  subpena. 

Under  this  bill,  as  we  read  it,  a  company  confronted  with  an  FTC 
subpena,  or  special  report,  would  have  only  two  permissible  grounds 
for  challenge,  burden  and  irrelevancy. 
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Apparently  no  one  could  challenge  a  subpena,  or  special  report, 
on  the  ground  that  its  issuance  was  unlawful.  Let  me  give  a  specific 
example  of  the  chamber's  apprehension. 

As  the  subcommittee  knows,  the  FTC  line  of  business  program  has 
been  implemented  through  the  Commission's  special  reports  powers. 
And  everyone  agrees  that  this  particular  report  is  subject  to  the 
Federal  Reports  Act. 

That  act  requires  the  Commission  to  submit  the  LOB  form  to  the 
Controller  General  for  liis  approval,  on  such  matters  as  to  whether 
the  data  is  duplicative  of  other  data  called  for  by  the  Federal  Govern- 
ment, or  whether  the  form  is  appropriate  to  gather  the  desired  new 
data. 

Now,  let  us  assume,  just  for  hypothetical  purposes,  that  the  FTC 
flagrantly  violates  the  Federal  Reports  Act  and  implements  a  line 
of  business  tj'pe  program,  without  even  going  to  the  Controller 
General.  Such  action  by  the  Commission  would  be  unlawful. 

Yet,  this  bill  would  apparently  prohibit  any  challenge  of  the  FTC's 
report,  despite  that  unlawful  act. 

Mr.  Nash.  If  the  Chair  wdll  permit  this  question,  FTC's  counsel 
advises  the  subcommittee  staft'  that  in  its  view,  the  orderly  adminis- 
tration and  efficient  operation  of  the  Commission  warrants  a  single 
proceeding,  in  a  single  place,  to  review  the  efficacy  and  legahty  of 
an  FTC  order. 

And  they  point  out  that,  for  example,  in  the  line  of  business 
proceeding,  a  multiplicity  of  lawsuits  to  enjoin  the  Commission  has 
been,  and  can  be,  filed  throughout  the  countrs^  with  the  Commission 
jumping  around,  litigating  the  very  same  issue  before  different  judges. 

And  that  the  reason  for  the  importance  of  title  III  to  the  bill, 
would  be  not  to  bar,  or  take  away,  any  right  of  the  defendant  to 
challenge  the  order,  but  merely  to  consolidate  into  a  single  proceeding 
so  that  defendants  served  with  subpenas,  or  special  orders,  could 
raise  any  legal  matter  in  defense  at  the  time  the  FTC  filed  a  subpena, 
or  special  report,  enforcement  action. 

Do  you  have  any  problem  with  that  concept,  assuming  that  any 
technical  deficiencies  in  the  bill  would  be  redrafted  to  carry  that 
through? 

Mr"  Wilson.  Well,  I  would  comment,  Mr.  Nash,  again,  that  I  do 
not  believe  the  bill,  as  present]}^  drafted,  would  permit  the  court  to 
refuse  enforcement  of  a  special  report,  on  the  ground  that  the  Com- 
mission's issuance  of  the  report  was  unlawful. 

So  that  if  that  problem  were  removed,  by  re\asing  the  bill,  obviously 
we  would  no  longer  have  an  objection  on  that  score. 

Turning,  next,  to  the  other  problem  tliat  joix  have  mentioned; 
that  is,  the  possibihty  of  multiple  parallel  lawsuits  in  the  variotis 
courts,  we  already  have  a  procedure  to  deal  with  that,  the  multi- 
district panels. 

I  do  not  see  why  any  special  legislation  is  needed  on  that  score.  The 
line-of-business  litigation,  that  you  have  mentioned,  has  provoked, 
onl}^  two  cases;  one,  in  the  southern  district  of  New  York,  before 
Judge  Winefeld,  and  another  in  the  District  Court  of  Delaware, 
before  Judge  Schwartz. 

To  the  best  of  my  knowledge,  the  Federal  Trade  Commission, 
itself,  has  not  tried,  under  existing  procedures,  to  consolidate  those 
two  cases. 
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Well,  I  have  just  one  final,  closing  comment.  The  fimclamental 
strength  of  antitrust,  I  believe,  is  found  in  its  recognizable  business 
fairness.  And  this  results  in  its  acceptance,  both  by  the  public  at  large 
and  by  the  business  community. 

And  it  is  that  widespread  acceptance  of  antitrust  that  enables 
private  practitioners,  such  as  myself,  to  give  antitrust  advice  with 
credibility  and  acceptability. 

It  will — and  I  should  say  this.  I  think  that  the  antitrust  advice  of 
private  lawyers  probably  eliminates  more  antitrust  violations  than 
the  lawsuits  of  the  Department  of  Justice  or  the  FTC. 

If  Congress  takes  away  this  underlying  fairness  of  antitrust  enforce- 
ment, there  is  a  real  danger  that  this  feature  of  antitrust  universality 
of  acceptance  would  be  lost.  And  the  chamber  of  commerce  believes 
that  this  bill,  by  tipping  the  scales  so  much  in  favor  of  the  prosecutor, 
and  the  treble-damage  plaintiff,  could  have  long-range  repercussions, 
contrary  to  the  intended  effect  of  improving  antitrust  compliance. 

Thank  you,  verj^  much,  for  permitting  me  to  appear  here. 

Senator  Abourezk.  Thank  3-ou,  Mr.  Wilson. 

Mr.  RiBHM.  Senator,  if  I  may  take  a  few  moments  more  to  comment 
briefly,  with  respect  to  titles  V,  VI,  and  VII. 

While  title  V  is  headed  "Pre-Merger  Notification,"  it  goes  much  be- 
yond requiring  corporations  contemplating  mergers  to  notify  the  FTC 
and  the  Assistant  Attorney  General.  It  requires  the  filing  of  informa- 
tion of  undefined  scope,  bearing  on  the  legal  propriety  of  proposed 
mergers. 

And  it  gives  the  FTC,  and  the  Assistant  Attorney  General,  virtual 
licensing  power  over  the  proposed  merger.  Its  impact  is  not  limited  to 
mergers,  in  its  present  form.  And  I  suggest,  as  I  have  said  on  previous 
occasions,  that  this  is  an  example  of  rotten  draftsmanship. 

It  covers  any  sale  of  assets,  which,  literally  read,  could  be  from 
inventory,  b}^  a  person  engaged  in  comnierce  to  another  person 
engaged  in  commerce.  And  you  maA^  remember  that  Mr.  Kauper 
expressed  concern  on  this  point  yesterday. 

It  also  grants  powers  to  prescribe  accounting  methods.  There  is 
obviously  an  inherent  problem  in  drafting  a  Pre-Merger  Notification 
Law. 

Section  7,  like  the  present  proposal,  applies  to  acquisitions  of  assets, 
but  with  the  qualification  that  the  acquisition  must  substantially 
lessen  competition;  a  qualification  which  rules  out  ordinary,  com- 
mercial transactions. 

But  the  present  proposal  wants  to  leave  the  FTC  and  the  Assistant 
Attorne}?-  General  free  to  make  their  o^^^l  determination  of  whether 
or  not  any  transaction,  whatsoever  violates  section  7. 

There  is  no  way,  we  can  see,  to  give  them,  the  premerger  notifica- 
tion they  want,  without  authorizing  them  to  demand,  as  the  bill 
does,  advance  notice  of  any  commercial  transaction. 

Now,  as  I  said,  that  mav  be  a  drafting  error,  but  I  tlfink  vou  are 
gomg  to  face  a  serious  problem  in  dealing  with  it. 

The  views  of  the  chamber,  on  premerger  notification,  are  in- 
fluenced b}^  the  belief  that  the  great  majority  of  merger-t^^pe  trans- 
actions are  economically  health^'.  Thej^  reflect  the  process  of  business 
entry  and  exit  vital  to  the  free  enterprise  system,  and  should  not  be 
subject  to  Government  intervention,  except  when  in  the  language 
of  section  7  they  result  in  substantial  lessening  of  competition. 
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The  proposed  legislation  incorrectly  assumes  the  existence  of  a 
merger  problem.  According  to  the  latest  authoritative  figures  of 
W.  T.  Grimm  &  Co.,  of  Chicago,  announced  last  month,  mergers  and 
acquisitions  in  the  calendar  quarter  ended  March  31,  decreased  by 
34  percent  over  the  comparable  1974  quarter. 

And  more  importantly,  this  was  the  ninth  successive  quarterly- 
decrease  in  merger  activity. 

Senator  Abourezk.  Mr.  Riehm,  does  not  that  merger  activity  rise 
and  fall  with  the  rise  and  fall  of  the  stock  market? 

Mr.  RiEHM.  To  some  extent  this  is  true,  Senator,  but  the  interesting 
point  of  it — and  what  I  was  just  going  to  suggest — is  that  we  have 
seen  a  very  considerable  change  in  the  pattern  of  these  things  in 
recent  years. 

The  Grimm  report  indicated  that  during  the  first  quarter  of  1975, 
290  of  the  575  mergers  involved  the  sale  of  a  product  line,  a  division, 
or  a  subsidiary''  of  a  parent  company.  In  other  words,  the  kind  of 
things  in  which  an  operation — as  we  went  through  the  declining 
economic  cu'cumstances  found — was  not  viable  and  it  should  be 
disposed  of  to  somebody  who  could  operate  it  more  profitably. 

And  this  takes  us  to  the  point  of  saying,  Is  this  necessary 
restraint  that  comes  in  this  premerger  notification  worth  the 
interference  with  the  relatively  free  exit  and  entry  that  goes  on? 

Things  have  not  changed  significantly  since  the  days  of  the  Celler 
premerger  notification  proposals  of  the  late  1950's  and  1960's. 
And  for  that  reason,  we  do  not  see  why,  having  gone  through  all 
of  the  hearings  and  discussions  and  not  having  enacted  that  legisla- 
tion, it  should  be  brought  up  again. 

Now,  I  can  recognize  that  there  are  those  arguments  made  b.y  the 
people  who  say  that  divestiture  is  not  the  answer,  and  we  heard 
something  of  that  yesterday.  And  I  would  be  the  last  one  to  say  it 
is  easy  to  unscramble  eggs. 

But  under  the  circumstances,  divestiture  does  work.  I  need  only 
point  to  one  perfect  example  where  it  did,  and  that  was  the  Cloroa^ 
case.  And  insofar  as  the  arguments  were  made,  and  the  comments 
made  here  this  morning  about  the  length  of  time  it  takes  to  accomp- 
lish divestitures,  I  think  if  anyone  is  going  to  look  carefully  at  the 
statistics  that  were  suggested  should  they  be  developed,  should  take 
into  account,  not  the  foot  dragging  by  business,  but  the  demands  and 
changes  in  proposals  that  have  come  forward  constantly  from  the 
Government,  when  various  forms  of  divestiture  activity  have  been 
offered  by  the  party  that  has  been  charged  with  the  divestiture. 

If  I  may  turn  now  to  the  nolo  contendere  provisions,  title  VI, 
briefly. 

I  simply  want  to  suggest  that  despite  the  appearances,  what  is 
really  proposed  is  the  elimination,  in  practical  effect,  of  the  alterna- 
tive of  entering  a  plea  of  nolo  in  criminal  antitrust  proceedings. 

What  we  must  remember  is  that  nolo  is  not  a  loophole.  It  is  an 
important  tool,  just  as  important  as  its  civil  equivalent,  the  consent 
decree,  for  the  pragm.atic  and  efficient  enforcement  of  the  antitrust 
laws. 

No  defendant  has  an  automatic  right  to  plead  nolo.  He  aetually  is 
faced  with  the  acceptance  or  the  rejection  as  a  matter  of  discretion 
with  the  court,  as  provided  by  rule  1 1  of  the  Federal  Rules  of  Criminal 
Procedure. 
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And  such  pleas,  for  example,  were  rejected  in  the  so-called  electrical 
cases.  Again,  Mr.  Kauper  talked  of  his  concern,  yesterday,  as  to 
whether  or  not  the  gain  was  worth  the  candle  in  tliis  respect,  and  we 
concur  in  the  views  expressed  by  Mr.  Kauper. 

Finally,  turning  to  the  last  miscellaneous  provisions  in  title  VII, 
we  believe  they  are  unnecessary^  and  they  are  not  really  an  improve- 
ment as  implied  by  the  bill's  title. 

Section  701  would  strike  out  the  words  "in  commerce,"  where  vet* 
the  term  appears  in  the  Robinson-Patman  Act,  and  in  sections  3  and  7 
of  the  Clayton  Act,  and  insert  m  lieu  thereof,  the  words  "in"  or 
"affecting"  commerce. 

We  question  the  wisdom  of  expanding  the  reach  of  Robinson- 
Patman,  at  a  time  when  its  provisions  have  been  subject  to  persuasive 
criticism.  Economists  are  becoming  increasingly  convinced  that 
Robinson-Patman  is  anticompetitive,  limiting  competition  rather 
than  promoting  its  efficienc}^. 

The  act  has  been  strongly  criticized  by  two  recent  Presidential 
Commissions  and  was,  again,  criticized  in  the  Annual  Report  of  the 
Council  of  Economic  Advisers,  transmitted  with  the  Economic  Re- 
port of  the  President,  in  February. 

We  submit  that  the  Congress  should  imdertake  a  thorough  reevalua- 
tion  of  Robinson-Patman,  before  enacting  legislation  which  would 
significantly  expand  the  reach  of  that  statute  to  what  is  essentially 
intrastate  conduct. 

The  present  jurisdictional  reach  of  the  Clayton  Act  is  not  clear. 
Expansion  of  the  reach  of  the  Clayton  Act  raises  the  question  of 
whether  the  amendment  would  encourage  private  litigation  under 
Federal  antitrust  laws,  that,  again,  would  more  properlj^  be  filed 
in  State  and  local  courts,  under  State  and  local  laws,  governing  local 
trade  practice. 

Turning  to  section  702,  it  would  add  a  new  section  to  the  Claj^ton 
Act,  to  provide  expeditious  handling  of  civil  actions  brought  by  the 
United  States  for  injunctive  relief,  if  the  Attorney  General  certified 
the  case  as  complex. 

The  Federal  judiciary  has  already  adopted  special  procedures  for 
handling  complex  antitrust  cases  expeditiousH ,  under  the  Manual 
of  Complex  Litigation,  which  has  been  developed  over  many  years 
of  experience. 

And  any  statutor}^  directions,  concerning  the  handling  of  complex 
antitrust  cases,  should  take  into  account  its  suggested  procedures. 

No  special  authority  is  required  to  permit  the  Attorne}'"  General 
to  seek  an  expedited  trial  in  cases  of  unusual  public  importance, 
■where  preferred  treatment  is  warranted. 

Section  702  would  also  permit  the  appointment  of  special  masters 
and  so  on,  to  assist  the  trial  judge  in  complex  cases. 

This  provision  is  unnecessary  in  view  of  the  clear,  existing  authority 
for  district  judges  to  use  masters  and  experts. 

When  I  turn  to  703,  you  will  note  that  it  adds  a  new  section  that 
would  permit  impositions  of  sanctions  on  any  party  or  person  in 
privity  with  such  partj?",  who  failed  to  comply  with  a  court  order  tO' 
furnish  discovery,  evidence,  or  testimony,  on  the  grounds  of  foreiga 
law  prohibiting  compliance. 
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This  proposal  seems  unnecessary,  since  it  does  not  provide  any 
power  or  authority  beyond  the  court's  existing  power  and  authority 
to  impose  sanctions,  under  rule  37  of  the  Rules  of  Civil  Procedure. 

And  since  703  does  not  purport  to  provide  guidance  as  to  how  the 
court  should  deal  with  difficult  constitutional  and  international 
comit}'  issues  involved  wdiere  discovery  is  ijrohibited  by  foreign  law, 
and  does  not  provide  any  authority  the  court  does  not  already  possess, 
we  submit  that  its  adoption  would  be  inappropriate. 

Senator,  if  you  w411  forgive  an  old  professor  for  lecturing  the  com- 
mittee, I  want  to  suggest  that  in  summary,  S.  1284  should  not  be 
enacted. 

What  the  Chamber  sees  here  is  a  grab  bag,  or  a  hodge-podge  of 
legislation,  the  primar}^  implications  of  wdiicli  have  been  barely 
analyzed,  and  the  secondary  and  tertiary  implications  really  un- 
explored. 

We  fully  appreciate  3'^our  concern  and  desire  to  enact  legislation 
to  make  this  a  better  country  for  all  of  us,  but  beware  of  simplistic 
solutions  proposed  by  angry  young  men  who  believe  they  have  found 
the  everlasting  truth. 

Be  aware,  also,  of  the  dreams  and  wishes  of  regulators  and  enforcers, 
who  always  have  a  Christmas  list  they  want  you  to  enact. 

Senator  Abourezk.  Excuse  me.  You  are  not  referring  to  Senator 
Hart  as  being  an  "angry  young  man"?  [Laughter.] 

i\Ir.  RiEHM.  Well,  I  w^ould  have  to  let  the  Senator  speak  for  himself. 
He  is  a  very  young,  able,  and  aggressive  individual,  and  I  would  be 
the  last  to  call  him  an  old  man,  sir. 

Yours  is  the  unenviable  task  of  adding  judgment  and  mature  per- 
spective to  the  special  pleadings  of  your  staff  specialists,  the  angry 
young  men  who  characterize  tiieniselves  as  public  service  advocates, 
the  regulators  and  enforcers,  and  yes,  even  the  business  community. 

Your  ultimate  task  is  to  weigh  the  prospective  benefits  of  the  bill 
against  the  economic  costs.  And  when  you  do,  I  believe  3'ou  will  find 
it  comes  up  wanting  and,  thus,  should  not  be  enacted. 

May  I  close  with  a  quote  from  a  recent  remark  by  Jean  Monet,  that 
^reat  architect  of  postwar  Europe,  w4io  said,  "You  have  to  mend  be- 
fore 3^ou  can  construct.  You  have  to  define  the  problems  carefully; 
face  them,  no  matter  how  hard,  and  then  work  away  at  them,  pa- 
tiently and  steadily.  You  can't  settle  everything  at  once." 

We  thank  you,  and  we  would  be  happy  to  answer  any  other  ques- 
tions you  gentlemen  might  w^ant  to  ask. 

Senator  Abourezk.  Thank  you. 

Mr.  Nash.  Mr.  Riehm.,  you  point  out  that  the  same  penalty  ma}^  be 
adjudged  upon  a  plea  of  nolo  contendere  as  upon  a  plea  of  guilty  or  a 
verdict  of  guilty. 

That  is  our  understanding  of  the  law  as  well. 

Mr.  Riehm.  Yes. 

]\Ir.  Nash.  In  fact,  the  weight  of  authority  is  that  a  plea  of  nolo  is 
the  equivalent  of  the  guilty  plea  for  all  purposes. 

Mr.  Riehm.  Right. 

Mr.  Nash.  In  your  judgment,  why  should  an  artificiality  of  the 
Clayton  Act,  therefore,  give  prima  facie  effect  to  a  guilty  plea,  but 
deny  it  to  a  plea  of  nolo  contendere? 

Mr.  Riehm.  Well,  I  think,  Mr.  Nash,  this  goes  to  the  basic  element 
of  economic  cost.  We  have  talked,  and  we  have  had  other  people  testify 
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on  this  general  subject  before;  and,  basicall}',  what  we  are  concerned 
with  here  is  the  question  of  whether  or  not  this  will  really  do  anything. 

In  the  long  run,  you  must  recognize  that  there  are  problems  of  proof 
of  damages  as  well;  and  that  which  is  covered  by  the  nolo  may  not  be 
enough  to  protect  the  interest  of  the  civil  plaintiff  in  recovery  of 
damages. 

Yet,  it  may  be  enough  to  prompt  the  defendant  to  say,  "If  that's 
how  delicate  the  balance  is,  we  might  as  well  go  ahead  and  fight  the 
thing  all  the  way,  with  the  hope  that  we  will  win  the  criminal  action." 

It's  a  tough,  difficult  judgment,  and  I  think  Mr.  Wilson  may  want 
to   add  something  to   that. 

Mr.  Wilson.  I  would  like  to  add  just  one  additional  comment. 
It  seems  to  me  that  the  ecjuating  of  nolo  with  guilty  on  the  criminal 
sanction  side,  as  the  premise  for  equating  nolo  and  guilty  on  the  prima 
facie  evidence  question,  is  not  entirely  applicable. 

The  reason  is  this.  It  assumes  that  there  is  only  one  gradation  of 
antitrust  violation.  Experience  shows  that  there  are  all  sorts  of 
gradations,  and  this  is  the  way  the  courts  have  exercised  their  dis- 
cretion in  whether  or  not  to  accept  a  nolo  plea. 

The  only  difference  between  a  nolo  plea  and  a  guilty  plea  is  the 
one  that  Mr.  Nash  pointed  out,  and  that  is  the  prima  facie  evidence 
effect  that  applies  to  a  guilty  plea  but  does  not  apph^  to  a  nolo  plea. 

The  Chamber's  position  is  that  there  are  cases  where  it  is  proper  to 
plead  nolo  but  improper  to  give  prima  facie  evidence  for  treble 
damage  cases,  because  of  the  gradation  of  antitrust  offenses  that  are 
available,  and  the  Congress  should  not  take  away  the  discretion  that 
courts  exercise  on  that  issue  at  this  time. 

Mr.  Nash.  Thank  3'ou  very  much.  I  have  no  further  questions, 
Mr.  Chairman. 

Senator  Aboukezk.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank  j^ou,  Mr.  Chairman.  There  is  another 
significant  difference  between  nolo  contendere  and  a  plea  of  guilty. 

We  have  the  testimony  of  Judge  Bromley  in  our  1966  hearings, 
where  he  pointed  out  that  many  businessmen,  especiall}^  small 
businessmen,  who  v/ere  faced  v/ith  an  indictment,  and  they  had  a 
choice.  The}^  had  a  choice  of  pleading  guilt}^,  a  choice  of  going  to 
trial,  or  a  choice  of  nolo,  and  their  position  was  that,  "I'm  not  guiltv, 
but  if  I  go  to  trial,  I'm  going  to  have  to  spend  $250,000  t^o  $400,000 
or  $500,000" — and  we  have  testimon}^  on  this  in  other  hearings  during 
that  era — "to  defend  myself."  "Not  only  that,  but  it  would  disrupt 
my  offices  and  staff  if  there  was  a  trial,  and  other  inconveniences,  and 
rather  than  go  through  that,  I  will  take  a  nolo,  because  I  know  what 
the  consequences  would  be  with  a  nolo  plea." 

But  if  he  pled  guilty,  he  would  be  admittmg  to  a  guilt  that  he  felt 
that  he  was  not  guilty  of. 

Mr.  Wilson.  I  agree  with  that  comment,  Mr.  Chumbris. 

Mr.  Chu-Mbris.  I  have  nothing  further,  Mr.  Chairman. 

Senator  Abourezk.  I  want  to  thank  all  of  you  for  your  testimony. 
Nobody  has  any  more  questions,  apparently,  and  we  express  our 
gratitude  for  your  appearance  here  today. 

Senator  Hart  is  in  a  markup  session,  and  will  return  in  just  a  few 
minutes.  Until  that  time,  I  will  recess  the  hearings  temporarily. 
Thank  you. 

[The  combined  prepared  statement  of  Mr.  Riehm  and  Mr.  Wilson 
follows.  Testimony  resumes  on  p.  201.] 
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Statements  on  S.  1284,  Antitrust  and  FTC  Act  Amendments,  for  the 
Chamber  of  Commerce  of  the  United  States  by  J.  W.  Riehm  '  and 
J.  Randolph  Wilson  ^ 

My  name  is  J.  W.  Riehm.  I  am  Vice  President,  External  Affairs,  and  Secretary 
of  Thomas  J.  Lipton,  Inc.,  Englewood  CUffs,  New  Jersey.  My  colleague  is 
J.  Randolph  Wilson,  partner  in  the  Washington,  D.C.  law  firm  of  Co\ington 
and  Burling.  Both  of  our  firms  are  members  of  the  Chamber  of  Commerce  of  the 
United  States,  and  we  each  serve  on  the  Chamber's  Antitrust  and  Trade  Regu- 
lation Committee. 

On  behah"  of  the  Chamber,  I  want  to  say  at  the  beginning  that  we  truly  appre- 
ciate the  Subcommittee's  invitation  to  offer  views  on  S.  1284,  an  omnibus  bill  to 
amend  the  Antitrust  Civil  Process  Act,  the  Federal  Trade  Commission  Act  and 
the  Clayton  Antitrust  Act.  We  appreciate  especially  the  courteous  cooperation  of 
the  Subcommittee  staff  in  working  with  the  Chamiaer  to  arrange  for  our  appear- 
ance here  today. 

While  we  have  much  to  say  in  general  opposition  to  the  many  parts  of  this  bill, 
we  wiU  hold  our  oral  presentations  to  summaries  of  around  twenty  minutes  total, 
as  requested  in  the  Subcommittee's  invitation.  Then,  we  will  make  ourselves 
available  for  dialogue.  Of  coiu'se,  we  would  like  to  have  the  entire  written  state- 
ments incorporated  in  the  record. 

We  know  that  is  the  custom,  but  it  is  especially  important  in  the  case  of 
S.  1284.  The  bill  is  of  such  dimension  that  it  would  be  impossible  for  us  to  touch 
on  every  issue  raised  by  its  seven  titles  in  a  summary  oral  presentation.  Indeed, 
our  fuU  written  statements  are  but  partial  summaries  of  the  issues  presented. 

Each  of  the  six  substantive  titles  are  actually  separate  pieces  of  legislation,  and 
could  logically  be  the  subject  of  individual  hearings.  For  example,  five  days  of 
hearings  by  the  House  Judiciary  Com-mittee  on  a  companion  to  Title  IV  (parens 
patriae  and  antitrust  class  actions)  succeeded  only  in  raising  more  valid  questions 
than  they  resolved.  Title  I,  the  "Declaration  of  Policy",  as  the  premise  for  sub- 
stantive provisions  to  follow,  excites  sufficient  questions  by  itself  to  be  the  basis 
of  a  major  debate  or  text  on  advanced  economics  and  antitrust. 

A  brief  description  of  the  bill's  sev^en  titles  will  illustrate  further  the  enormous 
challenge  put  to  business  representatives  in  responding  to  its  provisions  — 

Title  I,  Declaration  of  Policy,  charges,  inter  alia,  that  diminished  business 
competition  and  increased  industrial  concentration  have  been  important  factors 
in  the  ineffective  efforts  of  government  to  reduce  inflation  and  unemployment. 

Title  II,  Antitrust  Civil  Process  Act  Amendments,  greatly  expands  investiga- 
tion powers  of  the  Justice  Department— principally  by  granting  the  Department 
powers  to  subpoena  witnesses  for  questioning  before  the  filing  of  a  complaint  and 
with  a  minimum  of  judicial  supervision. 

Title  III,  FTC  Act  Amendments,  increases  penalties  for  failure  to  comply  with 
FTC  special  orders  and  subpoenas:  and  reduces  rights  of  respondents  to  defend 
against  unlawful  subpoenas  and  orders. 

Title  IV,  Parens  Patriae,  authorizes  state  attorneys  general  to  sue  alleged  anti- 
trust violators  for  treble  damages  on  behalf  of  all  state  residents  without  proof  of 
individual  claims ;  and  authorizes  state  attorneys  general  to  sue  for  treble  damages 
to  the  "general  economy." 

Title  V,  Premerger  Notification,  requires  60  to  90  day  notice  and  waiting  period 
in  advance  of  certain  merger  transactions;  and  authorizes  the  government  to  ob- 
tain automatic  preUminary  injunctions  against  such  transactions. 

Title  VI,  Nolo  Contendere,  authorizes  "no  contest"  pleas  in  government 
antitrust  prosecutions  to  be  used  as  evidence  of  violation  in  later  private  suits  for 
treble  damages. 

Tttle  VII,  Miscellaneous,  expands  reach  of  Robinson-Patman  Act  and  Sections 
3  and  7  of  the  Clayton  Act  to  activities  "affecting"  commerce;  authorizes  special 
handling  of  "complex"  antitrust  cases;  and  imposes  sanctions  on  persons  who  de- 
cline to  furnish  evidence  in  lanti trust  cases  on  the  ground  that  it  is  prohibited  by 
foreign  law. 

Because  of  the  numerous  issues  raised  by  the  bill,  and  the  relatively  short  prep- 
aration time,  we  have  developed  our  positions  in  a  collective  way — with  contribu- 
tions from  other  committee  members.  Our  oral  presentations  will  reflect  that 
division  of  labor.  I  will  open  bj^  discussing  the  policy  declaration  in  Title  I,  with 
attention  also  to  Titles  V,  VI,  VII,  if  time  permits.  Mr.  Wilson,  as  the  author  of 
the  statements  on  Titles  II,  III  and  IV,  will  follow  with  presentations  in  those 
three  items. 

Our  full  statement  follows  below. 

1  Titles  I,  V,  VI,  VII. 
»  Titles  II,  UI.  IV. 
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TITLE  i:   DECLARATION  OF  POLICT 

I.   There  Is  No  Reasonable  Prospect  That  S.  1284  Would  Perceptibly  Ameliorate 

Long-Bun  Or  Short-Bun  Economic  Problems 

There  is  much  in  Title  I,  the  "Declaration  of  Policy",  with  which  no  reasonable 
man  could  disagree.  The  Chamber  emphatically  endorses  tliis  initial  finding  that 
"this  Nation  is  founded  upon  and  committed  to  a  private  enterprise  system  and  a 
free  market  economy."  We  agree  that  some  "regulatory  pohcies"  have  caused  a 
"dechne  of  competition."  We  support  a  pohcy  of  "effective  and  expeditious 
enforcement  of  the  antitrust  laws."  Virtually  every  other  statement  in  the  section, 
however,  is  either  maccurate  or  grossly  exaggerated. 

The  gravest  error  of  all  is  the  suggestion  that  this  Act  "can  contribute  sig- 
nificantly to  reducing  prices,  unemployment  and  inflation."  It  cannot.  The  idea 
that  antitrust  measures  or  attacks  on  "concentration"  will  have  any  impact  on 
unemployment  and  inflation  can  be  dispelled,  without  intensive  economic  analy- 
sis, simply  by  viewing  recent  history. 

This  country  had  relatively  stable  prices  and  employment  levels  in  the  early 
1960's;  it  has  experienced  severe  inflation  and  rising  tmemployment  in  recent 
rears.  It  cannot  be  seriously  claimed  that  there  has  been  a  significant  change  in 
'"concentration",  or  "decline  of  competition"  or  reduction  in  the  vigor  of  antitrust 
enforcement  between  these  two  periods  of  times.  What  have  changed  are  the  levels 
of  government  spending  and  the  rates  at  which  money  has  been  created.  The 
attempt  by  government  to  lilame  industry  for  conditions  that  government  itself 
has  caused  is  dangerous  as  well  as  unfair. 

It  could  be  argued,  of  coiu-se,  that  the  preliminary  rhetoric  in  legislation,  which 
will  presumably  be  echoed  in  the  pubUc  statements  of  its  supporters,  is  not  really 
important  and  that  therefore  accuracy  is  immaterial.  This  is  a  shortsighted  view. 
Exaggerated  and  inaccurate  claims  can  do  a  great  deal  of  harm,  since  they  tend  to 
gain  credence  through  constant  repetition. 

Consider,  for  example,  a  statement  on  August  1  of  last  year  by  Thomas  E. 
Kauper,  the  Assistant  Attorney  General  for  Antitrust.  In  a  presentation  to  the 
House  RepubUcan  Task  Force"^  on  Antitrust,  Mr.  Kauper  referred  to  estimated 
consumer  losses  of  $80  billion  a  year,  because  of  "ineffective  competition  .  .  .  and 
illegal  anti-competitive  conduct  ..." 

Since  then,  this  estimate  has  been  thoroughly  discredited.  It  began  with  F.  M. 
Scherer,  now  Chief  Economist  at  the  Federal  Trade  Commission,  who  wrote  in 
a  book  a  few  years  back  that  ineffective  competition  costs  6.2%  of  the  Gross 
National  Product.  Applying  6.2%  to  the  1973  GNP,  Mr.  Kauper  next  came  up 
-with  $S0  billion.  In  October  of  last  year,  however,  Dr.  Scherer  admitted  in  an 
article  published  in  Barron's  National  Business  and  Financial  Weekly  that  he 
"threw  scholarly  caution  to  the  wind"  in  reaching  the  original  figure.  Yet,  we 
continue  to  see  the  resulting  Kauper  estimate  quoted  authoritatively,  even  in 
the  Congressional  Record  as  support  for  proposed  legislation.' 

It  has  been  asserted,  with  some  justice,  that  the  exaggerated  product  claims 
of  some  American  businesses  are  partly  responsible  for  the  mood  of  suspicion 
and  distrust  which  pervades  our  community  today.  It  is  a  sad  fact  that  public 
opinion  polls  reflect  a  generally  low  level  of  confidence  in  business  institutions. 
And  it  is  likely  that  overstatement  is  similarly  a  major  contributory  cause. 
Leading  the  pubhc  to  think  that  this  bill  or  anything  Hke  it  will  reduce  inflation 
is  just  another  case  of  gross,  and  perhaps  careless,  overstatement. 

The  magnitude  of  the  misleading  claim  can  be  illustrated  by  reference  to  a 
single  statement  in  the  bill,  Section  102(b)  says,  "it  is  the  purpose  of  the  Congress 
in  this  Act  *  *  *  to  prevent  and  eliminate  monopoly  *  *  *  power  in  the  economy." 
On  its  face,  this  statement  seems  eminently  reasonable.  However,  the  bulk  of 
the  consumer's  dollar  is  spent  where  prices  are  set  above  free  market  competitive 
levels  as  a  result  of  deliberate  Government  intervention  to  that  end. 

The  main  exception  to  the  principle,  of  course,  is  that  the  United  States  is 
presently  committed  to  the  exercise  of  monopoly  power  bj^  labor.  Tliis  commit- 
ment is  found  in  the  enforcement  of  the  National  Labor  Relations  Act,  as  amended, 
and  in  provisions  of  the  Norris-LaGuardia  Anti-Injunction  Act  and  the  Clayton 
Act  which  declare  that  the  labor  of  a  human  being  is  not  a  commodity.  The 
coercive  exercise  of  labor  monopoly  power  has  in  recent  years  been  further  strength- 
ened by  government  action  subsidizing  strikes  through  welfare  and  food  stamp 
programs. 


8  See  for  example  the  remarks  of  Senator  Ribicoff  on  the  introduction  of  S;  200,  a  bill  to  establish  an  inde- 
pendent consumer  agency,  January  17, 1975,  at  S.  378. 
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Our  purpose  at  these  hearings  is  not  to  criticize  this  policy  commitment,  but 
merely  to  note  it  is  a  fact.  The  Federal  Government  actively  creates,  protects, 
nurtures,  and  subsidizes  what  is  called  "collective  bargaining"  by  employees 
for  the  express  purpose  of  obtaining  higher  returns  than  one  would  get  in  a  com- 
petitive market.  Comparable  collective  action  by  sellers  of  goods  is  characterized 
as  a  cartel,  conspiracy  in  restraint  of  trade,  trust,  or  monopoly.  Realistically, 
therefore,  our  national  policy  commitment  is  to  the  use  of  "monopoly  power"  in 
the  determination  of  the  returns  to  labor,  and  against  the  use  of  "monopoly 
power"  in  the  determination  of  returns  to  Capital. 

In  terms  of  their  respective  shares  of  total  personal  income,  however,  labor  is 
much  more  important  than  Capital.  Salaries  and  wages  are  running  at  a  current 
rate  of  about  $7G9  billion  a  year,  as  compared  to  a  rate  of  corporate  prolits  of 
$81.1  bilhon  a  year.*  Corporate  profits  average  about  7%  of  the  sales  dollar; 
wages  and  salaries  average  about  65%.  Making  every  allowance  for  the  uses 
and  abuses  of  statistics,  and  the  fact  that  not  all  laborers  are  covered  by  collective 
bargaining  agreements,  the  consumer  is  evidently  paj'^ing  several  times  as  much 
for  that  factor  of  production  in  which  monopoly  is  encouraged  as  he  is  paying 
for  the  factor  of  production  which  is  affected  by  the  antitrust  laws. 

Profits  are  the  cost  of  Capital;  they  are  determined  competitively,  and  during 
the  current  recession  corporate  profits  have  fallen  from  an  annual  rate  of  $94.3 
biUion  in  the  3rd  quarter  of  1974  to  an  annual  rate  of  $81.1  billion  in  the  4th 
quarter  of  1974 — a  fall  of  14%.  Wages  and  salaries  on  the  other  hand,  have 
risen  slightly  by  0.8%.  Both  sets  of  figures  are  in  current  dollars. 

When  wages  remain  stable  or  rise  while  profits  go  through  wide  cycMcal  swings, 
when  organized  labor  prefers  unemployment  of  the  less  senior  work  force  to 
downward  reductions  in  wages  of  workmen  v:ith  high  seniority,  it  is  not  surprising 
that  "monetary  and  fiscar  pohcies"  are  open  to  criticism  as  "ineffective"  in 
de.aling  with  inflation  and  unemployment. 

We  do  not  question  that  monopoly  power,  in  the  form  exerted  by  organized 
labor  with  the  explicit  approval  and  sanction  of  Congressional  policy  declared 
again  and  again  throughout  this  century,  makes  it  more  difficult  to  use  monetary 
and  fiscal  approaches  than  it  otherwise  would  ))e.  What  we  deny  is  the  claim  that 
monopoly  power  on  the  business  side  is  contributing  to  the  problem.  Those  who 
dispute  these  statements  might  reflect  on  the  problems  of  the  construction  indus- 
try— an  industry  notably  "unconcentrated"  on  the  employer  side,  but  now 
experiencing  rising  wages  in  the  face  of  reduced  demand  and  widespread  unem- 
ployment. 

There  is  little  need  to  dwell  on  the  other  sectors  of  the  economy  where  present 
Congressional  policy  favors  monopoly  pov/er.  There  are,  for  example,  antitrust 
exemptions  for  agricultural  cooperatives,  as  well  as  numerous  industries  in  v/hich 
prices — -and  indeed  the  right  to  enter  business  at  all — are  determined  by  govern- 
ment regulation  and  license.  Nor  do  we  wish  to  underemphasize  the  impact  of 
cartels  fc>rmed  by  socialist-minded  foreign  governments — which  like  OPEC  are 
beyond  Congressional  writ.  An  unkind  skeptic  might  indeed  have  some  ground 
for  asserting  that  public  policy  in  the  United  States  favors  a  free  market,  compi^li- 
tive  atmosphere  for  only  a  small  part  of  the  economy. 

In  any  event,  Congress  must  face  up  to  the  limited  area  within  which  antitrust 
can  operate  and  the  limited  expectations  we  can  have  from  any  antitrust  effort.' 

II.  There  Is  No  Evidence  That  Antitrust  Enforcement  Is  Inadequaie 

Any  proposal  to  abridge  the  civil  riglits  of  a  substantial  bodj''  of  citizens  (in 
this  case,  the  businessmen  whose  interests  the  Chamber  represents)  should  at 
least  be  premised  on  some  showing  of  necessity.  There  is  no  such  showing  as  to 
the  antitrust  laws.  Consider  the  tools  available  to  the  prosecuting  authorities 
and  their  colleagues  of  the  treble  diminge  bar.  Potential  antitrust  defendants 
face  a  battery  of  weapons  that  are  exceptional  in  our  legal  system.  They  are  sul)- 
Ject  to  prosecution  by  two  entirely  independent  agencies  of  government,  with 
overlapping  jurisdiction:  the  Department  of  Justice  and  the  Federal  Trade 
Commi-^sion.  If  they  are  sued  by  the  Department  of  Justice,  they  frequently 
must  defend  p.^rallel  civil  and  criminal  cases;  if  they  pre^'ail  in  one  they  still  caji 
lose  the  other.  If  they  are  sued  by  the  Federal  Trade  Connnission,  their  case  is 
heard  by  the  very  body  which  decided  to  bring  the  com])hunt  in  the  first  place. 
The  findings  of  that  body,  which  thus  wears  two  hats  in  the  proceeding,  are  then 
given  extraordinarv  deference  by  reviewing  courts  as  expressions  of  administrative 
"expertise." 


*  After  taxes. 
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Regardless  of  the  outcome  of  the  government  cases,  the  defendant  may  have 
to  run  the  gauntlet  of  multiple  actions  bj'  private  plaintiffs  who  can  claim  the 
extraordinary  remedy  of  threefold  damages  (which  can  be  computed  on  a  specula- 
tive basis)  plus  lawyer's  fees.  If  the  defendant  loses  any  one  of  the  government 
actions  which  may  be  brought  against  him,  the  adverse  decision  creates  a  prima 
facie  case  for  a  private  plaintiff;  if  he  wins  one  or  aU  of  them,  he  derives  no  evi- 
dentiary benefit. 

The  notion  that  antitrust  conspiracies  are  difficult  to  prove  is  a  hoar}'  fallacy 
which  ought  to  have  been  laid  to  rest  long  ago.  In  the  pretrial  stage,  witnesses 
in  search  of  immunity  can  become  so  numerous  as  to  be  a  real  nuisance  to  the 
prosecutor — as  they  did  in  the  notorious  Philadelphia  electrical  equipment  case. 
The  defense  of  a  conspiracy  trial  is  a  nightmare;  the  defendants  have  the  choice 
between  using  joint  counsel — -which  the  jury  is  likely  to  interpret  as  a  confession 
of  guilt — and  using  separate  counsel,  in  which  case  a  divided  defense  is  likely  to 
end  up  totalh'  ineffective.  The  picture  of  the  lonely  Government  lawyer  facing 
a  battery  of  high-priced  defense  counsel  fools  nobodj^  but  the  newspaper  re- 
porters— the  bigger  the  defense  battery,  the  more  certain  the  Government  victory. 
The  rule  that  each  member  of  the  conspiracy  is  bound  by  the  statements  and 
admissions  of  all  his  co-conspirators  is  likewise  of  great  advantage  to  the  Gov- 
ernment in  cases  where  it  has  little  or  no  evidence  against  the  real  target  of  the 
prosecution;  the  "admissions"  of  competitors  can  take  the  place  of  evidence. 

The  firepower  of  these  weapons  has  recently  been  further  enhanced.  Just  last 
year  Congress  raised  the  level  of  antitrust  violations  from  misdemeanor  to  felonj^ 
and  authorized  fines  up  to  $1,000,000.  Apart  from  the  deterrent  effect,  the  change 
in  degree  of  criminality  has  also  a  practical  influence  on  the  prosecutor's  powers. 
Instead  of  bargaining  for  testimony  from  the  reluctant  co-conspirator  in  exchange 
for  immunity  from  prosecution  for  a  misdemeanor,  the  prosecutor  is  now  dealing 
with  witnesses  fearful  of  conviction  for  felony. 

Moreover,  the  1966  Amendments  to  Rule  2.3  of  the  Federal  Rules  of  Civil 
Procedure,  w'hich  facilitate  massive  class  actions,  have  greatly  enhanced  the 
litigating  power  of  private  damage  plaintiffs.  Their  ability  to  coerce  settlements 
out  of  defendants  who  stoutly  maintain  their  innocence  is  perhaps  best  illustrated 
by  the  famous  Antibiotics  litigation.  The  defendants,  who  have  thus  far  been 
alDsolved  of  conspiracy  by  the  FTC  and  ultimately  acquitted  in  the  Federal 
Courts,  have  nevertheless  already  paid  out  more  than  $200  million  in  private 
settlements. 

We  know  of  no  evidence  that  violations  of  the  antitrust  laws  are  either  serious 
or  widespread.  The  Antitrust  Division  regularly  investigates  the  complaints  it 
receives;  and  wherever  there  is  evidence  cf  \-iolation,  it  proceeds  by  criminal  or 
civil  action.  The  treble  damage  bar  has  been  growing  in  numbers  and  in  the 
intensity  of  its  activity.  The  effects  of  long-continued  and  successful  cons'^iracies 
which  raise  prices  and  generate  excess  profits  can  rarely  he  concealed.  They  become 
obvious  to  customers,  potential  competitors,  and  to  others  in  the  industry.  They 
require  the  participation  of  too  many  individuals  to  remain  a  secret  for  long, 
especially  now  that  treble  damage  claims  have  been  made  so  rewarding. 

The  debatable  issue  in  the  field  of  antitrust  enforcement  is  whether  or  not  vre 
may  alreadj^  have  gone  so  far  as  to  expand  the  hazards  to  investors  beyond  the 
limits  of  reason.  It  is  w^ell  to  bear  in  mind  that  the  investor  is  not  in  a  position  to 
foresee  or  prevent  all  antitrust  violations,  and  yet  the  doctrine  of  respondeat 
superior  makes  the  investor  the  party  ultimately  liable.  This  is  well  enough  if  we 
are  dealing  with  cases  of  real  damages  to  identified  entities,  coupled  with  some 
likelihood  that  the  investors  in  a  particular  company  ma}^  have  been  unjiistly 
enriched  bj^  an  antitrust  violation.  But  it  is  another  matter  entirely,  when  global 
damages  are  awarded  on  the  basis  of  speculation  and  conjecture  and  then  trebled. 
The  party  being  punished  is  the  investor  more  often  than  the  real  culprit,  and  it 
seems  to  be  stretching  the  theory  of  punishment  verj^  far  indeed  to  claim  that 
investors  in  publicly  held  corporations  ought  to  be  wise  enough  to  foresee  and 
prevent  all  the  actions  of  management  which  may  eventuallly  be  held  violative  of 
the  antitrust  laws. 

TITLE   II :   PROPOSED  AMENDMENTS  TO  THE  ANTITRUST  CIVIL  PROCESS  ACT 

In  Title  II,  S.  1284  would  substantially  broaden  the  powers  of  the  Attorney 
General  under  the  Antitrust  Civil  Process  Act  of  962.  This  Act  created  the 
Civil  Investigative  Demand  (C.I.D.)  as  an  antitrust  enforcement  tool  of  the 
Department  of  Justice.  A  companion  bill  in  the  House,  H.  R.  39,  includes  similar 
provisions. 
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I.  Summary  of  Bill  and  of  Chamber's  ppsUion 

The  specific  provisions  in  Title  II  would  alter  existing  law  in  at  least  eight 
respects : 

Existing  Statute  Proposed  Amendment 

(1)  Limited  to  demands  for  documents   Extends  to  include  oral  testimony  and 

for    inspection,    copying    or    re-       responses     in     writing     to     written 
production.  interrogatories. 

(2)  Limited    to    investigations    to    as-   Extends  to  "anj'^  activities  which  may 

certain  past  or  present  violations.       lead  to  any  antitrust  violation." 

(3)  Limited     to     demands     on     "any   Extends  to  natural  persons. 

corporation,  association,  partner- 
ship, or  other  legal  entity  not  a 
natural  person". 

(4)  Limited    to    demands    on    persons    Extends   to    "any   person"   who    "may 

under  investigation.  have,  or  may  reasonably  be  able  to 

secure  any  information"  relevant  to 
civil  antitrust  investigation. 
5)    Permissible  use  of  subpoenaed  docu-    Permissible  use  extended  to  any  proceed- 
ments    limited    to    cases    arising       ing  in  which  a  Department  of  Justice 
from  the  investigation.  Attorney  appears. 

(6)   Contains   provision   for   confidenti-    No     provision     for     confidentiality     of 
ality  of  documents.  hearing  or  transcript  of  testimony. 

The  National  Chamber  strongly  endorses  competition  as  the  basic  precept 
for  our  nation's  economy,  and  it  also  supports  our  antitrust  laws  as  the  principal 
means  to  maintain  a  competitive  economy.  In  short,  the  Chamber  agrees  that  the 
Department  of  Justice  is  entitled  to  effective  tools  for  antitrust  enforcement. 

The  main  argument  is  support  of  Title  II  is  a  simplistic  one,  which  can  be 
summarized  as  follows :  The  FTC  has  investigative  powers  broader  than  the  De- 
partment's C.I.D.  authority  and  hence  it  would  be  entirely  proper  to  give  the 
Department  the  same  powers  as  the  FTC.  The  Chamber  urges  that  this  argument 
is  faulty  in  three  main  respects.  First,  it  is  predicated  on  a  wholly  improper  com- 
parison of  the  full  panoply  of  FTC  investigative  powers,  in  relation  to  the 
Department's  authoritj^  alone.  Such  comparison  ignores  the  fact  that  the  De- 
partment has  several  powerful  investigative  tools,  such  as  the  Grand  Jury  process 
and  complusory  discovery  under  the  Federal  Rules  of  Civil  Procedure,  which  the 
FTC  does  not  have.  When  all  of  the  Department's  investigative  tools  are  compared 
with  all  of  the  FTC's  authority,  there  is  reasonable  equivalency  for  prosecutorial 
purposes,  and  the  asserted  need  for  expansion  of  the  Department's  investigative 
powers  disappears. 

The  "FTC-has-it — so-we-want-it"  argument  is  also  unsound  in  a  second  respect. 
It  assumes  that  the  needs  are  the  same  on  the  ground  that  the  primary  roles  of 
the  two  agencies  in  antitrust  enforcement  are  the  same.  In  fact  the  two  roles  are 
different.  The  Department  of  Justice  is  a  prosecutor,  whereas  the  Federal  Trade 
Commission  was  created  primarily  as  an  expert  agency  with  a  broad  quasi-legislative 
role.  The  Commission's  function  was  to  be  fvilfilled  by  issuance  of  broad  antitrust 
guidelines,  economic  studies,  and  investigations  to  develop  facts  for  legislative 
recommendations  to  Congress,  as  well  as  for  keeping  both  business  and  the  public 
apprised  of  broad  economic  trends.  Sweeping  investigative  powers  in  the  hands  of 
a  pohcy-maker  may  be  justified.  It  does  not  follow,  however,  that  the  same  powers 
should  be  given  to  the  prosecutors. 

The  third  reason  for  the  Chamber's  opposition  rests  on  policy  grounds.  Experi- 
ence shows  that  the  granting  of  broad  investigative  powers  to  a  prosecutor  creates 
the  possibilities  of  abuse,  and  in  the  absence  of  a  strong  showing  of  need  for  such 
powers.  Congress  should  withhold  them.  Moreover,  experience  also  shows  that 
during  periods  when  the  FTC  emphasized  its  prosecutorial  role,  the  Commission's 
vast  investigatory  powers  may  have  contributed  to  the  Commission's  undue 
preoccupation  with  trivial  antitrust  cases.  All  of  this  suggests  that  the  proposed 
amendments  would  be  unwise. 

//.    The  Existing  Investigative  Powers  of  the  Department  of  Justice  are  Entirely 

Adequate  for  its  Prosecutorial  Role 

Under  existing  law,  the  Department  of  Justice  is  armed  with  the  following  in- 
vestigative tools: 

Pre-complaint   C.I.D.'s   to  compel   disclosure   of   documents   of  business 
entities  under  antitrust  investigation. 
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Pre-complaint  or  pre-indictment  grand  jury  subpeonas  to  compel  dis- 
closure of  documents  and  oral  testimony  from  any  business  entities  or  natural 
persons  for  all  information  relevant  to  possible  antitrust  violations. 

Post-complaint  complusory  discovery  procedures  under  the  Federal  Rules 
of  Civil  Procedure,  which  include  oral  depositions,  written  interrogatories, 
production  of  documents  and  requests  for  admissions. 

FBI   investigations   to   collect  evidence   of   possible   antitrust  violations. 

Use  of  FTC  investigative  powers,  upon  request  of  the  Attorney  General. 

The  above  investigative  tools  of  the  Department  of  Justice  are  effective  and 

powerful.  When  all  of  them  are  compared  with  the  FTC's  investigative  power, 

the  asserted  discrepancy  between  the  Department  and  the  Commission  disappears 

for  prosecutorial  purposes. 

Supporters  of  the  proposed  amendments  often  compare  the  wide  range  of 
FTC  investigative  powers  to  the  more  limited  powers  of  the  Department  of 
Justice  under  its  Civil  Investigative  Demand  (CID)  procedure.  This  comparison 
is  not  justified,  because  it  fails  to  take  into  account  the  other  powerful  investigative 
tools  available  to  tiie  Department.  For  example,  the  sweeping  investigative  powers 
of  the  grand  jury  may  be  used  to  investigate  the  mere  possibility  of  anj^  hardcore 
antitrust  violation,  such  as  price-fixing.  The  power  of  the  grand  jury  process  is 
virtually  unlimited.  No  showing  of  "probable  cause"  is  required.  As  put  by  the 
Supreme  Court: 

"(The  grand  jurj^'s  investigative  powers  are)  not  to  be  limited  narrowly  by 

questions  of  propriety  or  forecasts  of  the  probaVjle  result  of  the  investigation, 

or  by  doubts  whether  any  particular  individual  will  be  found  properly  subject 

to  an  accusation  of  crime."  ^ 

^Moreover,  the  grand  jurj'  investigation  goes  far  beyond  an  inquiry  into  whether 

an  antitrust  offense  may  have  been  committed.  As  conceded  by  one  of  the  top 

officials  of  the  Antitrust  Division,  the  grand  jury  "also  gathers  evidence  of  the 

offense  and  that  evidence  is  available  for  use  by  the  Government  at  trial."  « 

Moreover,  if  an  FTC  investigation  turns  up  the  slightest  hint  of  a  hardcore  anti- 
trust violation  subject  to  criminal  sanctions,  it  is  the  practice  and  policy  of  the 
Commission  to  refer  the  matter  to  the  Department  of  Justice  for  criminal  prosecu- 
tion, where  the  full  and  unlimited  investigative  powers  of  the  grand  jury  are 
available. 

Turning  next  to  civil  antitrust  cases  prosecuted  by  the  Department  of  Justice, 
the  investigative  tools  consist  of  a  combination  of  C.I.D.'s,  FBI  investigations, 
use  of  FTC  investigative  powers,  and  discovery  procedures  under  the  F  ederal 
liules  of  Civil  Procedure.  Despite  the  Department's  request  for  the  proposed 
amendments,  there  has  been  no  demonstration  that  this  powerful  coml^inatiou  of 
investigative  tools  in  inadequate. 

Under  the  Antitrust  Civil  Process  Act  of  19G2,  the  Department  has  authority 
to  issue  a  Civil  Investigative  Demand  (CID)  for  documents  of  anj^  person  under 
investigation.  The  CID  may  be  issued  "prior  to  the  institution  of  a  civil  or  criminal 
])roceedign"  ^  i.e.,  to  determine  whether  to  invoke  the  grand  jury  process  in  a 
criminal  investigation  or  the  broad  discovery  rules  in  any  civil  proceeding  under 
tlie  Federal  Rules  of  Civil  Procedure.  No  one  seriously  contends  that  the  grand 
jury  process  is  not  adequate  in  criminal  investigations,  or  that  the  Federal  Rules 
are  defective  in  civil  litigation. 

Accordingly,  the  only  remaining  issue  is  whether  the  Department  of  Justice 
is  unreasonably  handicapped  under  existing  procedures  in  the  pre-complaint  stage 
of  a  civil  antitrust  matter.  In  considering  this  issue,  it  is  significant  that  CID 
poAvers  are  buttressed  both  by  FBI  investigations  and  by  the  availability  to  the 
Department  of  FTC  investigative  tools.  When  all  of  these  tools  are  combined,  the 
Chamber  respectfully  suggests  that  there  has  been  no  showing  that  the  CID 
process  has  failed  to  achieve  its  intended  purpose,  i.e.,  providing  sufficient  evidence 
to  determine  whether  or  not  to  file  a  civil  complaint  in  the  Federal  courts. 

In  its  enforcement  of  the  antitrust  laws,   the   Department  often  uses   FBI 
investigations.  As  reported  by  the  then  Chief  of  the  Antitrust  Division's  Trial  • 
Section: 

"An    investigation    may    be    conducted    by    FBI  .  .  .  intervicAVs    and    file 
searches,  and  prospective  defendants  may  have  no  notice  of  it  at  all."  ^ 


5 Blair  v.  United  States,  250  U.S.  273,  282  (1919). 

^Mahaffie,  Criminal  Antitrust  Investigations,  41  Antitrust  Law  Journal  521,  523  (1972). 

f  See  section  1312(a)  of  the  Antitrust  Civil  Process  Act  of  1962. 

e  ilahaffie,  supra,  at  p.  521. 
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Moreover,  the  Department  has  available  to  it,  when  needed,  the  FTC's  power 
of  investigation.  For  example,  under  Section  6(e)  of  the  Federal  Trade  Commission 
Act,  the  Commission  is  directed  "upon  the  application  of  the  Attornej'  General  to 
investigate  .  .  .  the  business  of  any  corjjoration  alleged  to  be  violating  the  anti- 
trust acts  .  .  ,"  ^  This  procedure  has  been  invoked  in  the  past,  and  affords  the 
Department  every  tool  that  could  possibly  be  needed  for  its  prosecutorial  role. 

If  the  Department  is  already  entitled  by  invoke  FTC  powers  by  application 
to  the  Commission,  the  question  then  is — why  not  permit  the  Department  to  do 
it  directly?  The  answer  is  simple — to  minimize  the  possibility  of  abuse.  When 
the  Department  invokes  the  FTC's  investigative  powers,  the  practice  has  been  for 
the  FTC  to  appoint  an  impartial  Hearing  Examiner  to  preside  over  the  investiga- 
tive hearings,  while  permitting  tiie  Department  of  Justice  lawyer  to  conduct  the 
interrogation.  Under  Title  II  of  S.  1284,  hovv^ever,  the  prosecutor  at  the  Depart- 
ment AvouTd  be  subject  virtually  to  no  restraints,  because  no  impartial  arbiter 
would  be  present. 

It  has  also  been  argued  that  inasmuch  as  some  state  antitrust  laws  provide 
for  pre-complaint  subpoenas  ad  testijicandiim,  the  Department  of  Justice  should 
have  the  same  power.  These  state  laws  are,  for  the  most  part,  in  verj'  old  statutes 
and  are  notorious  for  their  non-use.  In  the  State  of  Texas  where  an  active  antitrust 
enforcement  effort  has  been  made,  the  statute  does  not  appear  to  permit  interroga- 
tion of  witnesses;  instead,  the  State  Attorney  General  is  limited  to  asking  a  court 
to  require  only  a  sworn  statement  from  any  person  who  knows  of  a  violation. 

To  sum  up,  the  Department's  existing  enforcement  tools  are  entirelj^  adequate. 
The  argument  that  other  enforcement  agencies  have  certain  types  of  investigative 
tools  not  available  to  the  Department  of  Justice  rests  largely  on  the  faulty  premise 
that  the  Department  has  only  the  CID  process.  Instead,  the  CID  was  deliberately 
intended  to  serve  only  a  limited  and  supplemental  function,  preparatory  to  in- 
voking either  the  sweeping  investigative  power  of  a  grand  jury  or  the  equally 
effective  discovery  rules  under  the  Federal  Rules  of  Civil  Procedure.  When  all  of 
the  Department's  investigative  tools  are  taken  into  account,  the  asserted  short- 
comings in  the  Department's  powers  are  non-existent. 

III.  The  prosecutor  does  not  need,  and  should  not  have,  the  same  sweeping  compul- 
sory processes  as  the  legislative-policy  maker 

A.  The  Primary  Functions  of  the  Department  and  Commission  are  Different 

The  argument  that  the  Department  needs  broader  investigative  powers  because 
the  FTC  has  such  powers,  overlooks  the  significant  difl"erences  in  the  prosecutorial 
functions  of  the  Department  as  compared  to  the  legislative-policy-maker  function 
of  the  FTC.  When  the  Federal  Trade  Commission  Act  was  being  considered  by 
Congress  in  1914,  Senator  Hollis — a  supporter  of  the  legislation — emphasized 
that  one  of  the  intended  benefits  would  be  that  the  "Department  of  Justice  .  .  . 
will  be  aVjle  to  give  its  main  attention  to  the  ask  of  prosecuting  suits"  for  anti- 
trust violations,  leaving  to  the  FTC  the  role  of  an  expert  policy-maker. 

The  Commission  was  conceived — not  as  a  prosecutor — but  as  a  body  of  experts 
concerned  with  overall  antitrust  policy  and  economic  developments.  In  his  State 
of  the  Union  Message  to  Congress  on  January  20,  1914,  President  Wilson  urged 
Congress  to  create: 

"such  a  Commission  only  as  an  indispensable  instrument  of  information  and 

publicity,  as  a  clearinghouse  for  the  facts  for  which  both  the  public  mind  and 

the  managers  of  great  business  undertakings  should  be  guided,  and  as  an 

instriunentality  for  doing  justice  to   business  where  the  processes   of  the 

courts  .  .  .  are  inadequate,"  i" 

Originally,  the  Commission  was  to  have  no  prosecuting  function  whatsoever. 

Later,  Congress  added  the  prohibition  of  "unfair  methods  of  competition",  so 

that  the  Commission  would  be  able  to  "cast  hght  on  the  grey  areas  of  antitrust 

law    (and)   .  .  .  permit    it    to    bring    test    cases    helping    to    eliminate    these 

grey  areas  .  .  ."  " 

The  Commission's  authoritj''  to  fill-in  the  grey  areas  was  to  be  implemented 
only  through  civil  proceedings  resulting  in  cease  and  desist  orders,  because  the 
purpose  was  prevention  of  undesirable  trade  practices — not  punishment.  For  this 
reason,  it  is  generally  agreed  "that  the  Commission  should  not  concern  itself 
with  practices  which  are  illegal  per  se",  because  the   Commission's  expertise  in 


'  Similarly,  Section  6(d)  requires  the  Commission  "upon  the  direction  of  the  President  ...  to  investi- 
gate .  .  .  any  alleged  violations  of  the  antitrust  acts  by  any  corporation. 
1"  S.  REP.  NO.  597,  63rd  Conp.,  2d  Sess.  7  (June  13,  1914). 
11  Elman,  Administrative  Reform,  59  Geo.  L.  J.  777,  783  (1971). 
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making  an  "elaborate  inquiry  into  competing  policies  is  unnecessary"  as  to  per  se 
violations  and  because  "enforcement  should  be,  and  usually  is,  undertaken  by  the 
Department  rather  than  the  Commission. i-  By  concentrating  its  efforts  on  anti- 
trust policy-making,  the  Commission  is  able  to  consider  "significant  questions 
arising  in  the  grey  areas  of  antitrust  where  per  se  rules  are  inappropriate."  ^' 

The  legislative  history  of  the  FTC  Act  makes  it  clear  that  Congress  conferred 
broad  investigative  powers  to  enable  the  Commission  to  carry  out  its  policy- 
making fimction.  The  debate  in  Congress  revolved  around  the  question  as  to 
whether  the  Federal  Trade  Commission  should  be  cast  in  the  role  of  a  rate- 
making  agency  (such  as  ICC),  or  a  broad  antitrust  policy-maker.  The  first  ap- 
proach contemplated  "even  the  regTjlation  of  prices",  whereas  the  second  approach 
recognized  "that  a  commission  is  a  necessary  adjunct  to  the  preservation  of 
competition  and  to  the  practical  enforcement  of  the  law."  The  Senate  Committee, 
in  reporting  out  the  bill  that  ultimately  became  the  FTC  Act,  concluded  "the 
Commission  which  is  proposed  by  your  committee  ...  is  founded  upon  the 
latter  purpose  and  idea  ....  (T)he  Committee  has  aimed  to  provide  a  body 
which  will  have  sufficient  power  ancillary  to  the  Department  of  Justice  to  add 
materially  and  practically  in  enforcement  of  the  Sherman  law  and  ...  to  build 
up  a  comprehensive  body  of  information  on  .  .  .  the  business  world."  (Emphasis 
Supplied)  ^*  Congress  was  especially  concerned  that  the  Commission  have  suffi- 
cient investigative  powers  to  aid  both  the  courts  and  the  Department  of  Justice 
in  the  formulation  of  antitrust  decrees  after  the  prosecutorial  function  had  ended. 
After  noting  that  "large  powers  of  investigation  are  given"  to  the  Commission, 
Congress  concluded  that  such  powers  would  be  needed  to  "bring  forth  both 
to  the  Attorney  General  and  to  the  court  the  aid  of  special  expert  experience 
and  training  in  matters  regarding  which  neither  the  Department  of  Justice  nor 
the  courts  can  be  expected  to  be  efficient."  ^^ 

To  sum  up,  the  FTC's  broad  investigative  powers  were  intended  to  enable 
the  Commission  to  carry-out  its  role  as  a  broad  antitrust  policy-maker.  Accord- 
ingly, it  does  not  follow  that  the  Department  of  Justice  in  its  prosecutorial  role 
needs  the  same  powers. 

B.  Granting  Sweeping  Investigative  Powers  to  Prosecutors  Is  Unwise. 

Unfortunately,  the  FTC  has  not  always  adhered  to  its  primary  function  as 
an  antitrust  policy-maker.  The  deficiencies  of  the  FTC  have  been  noted  in  nume- 
rous reports. '8  The  main  thrust  of  aU  of  these  reports  was  the  FTC's  myopic 
concentration  on  trivial  litigation,  rather  than  on  its  primary  role  of  a  broad 
antitrust  policy-maker. 

For  example,  a  substantial  portion  of  the  Commission's  budget  in  1969  was 
devoted  to  a  group  which  "investigates  and  eventually  closes  a  myriad  of  trivial 
Robinson-Patman  cases."  ^^  In  1968  the  Director  of  one  of  the  Commission's 
major  Bureaus,  discovered  "while  convalescing  at  home  from  an  illness  ... 
(that)  56  cases  (should)  .  .  .  be  closed  (for)  .  .  .  staleness  or  lack  of  importance," 
and  two  "were  closed  at  least  in  part  because  the  files  had  been  lost."  '*  It  was 
estimated  that  as  much  as  70%  of  the  Commission's  investigatory  time  was  roasted 
in  fruitless  pursuit  of  non-existent  antitrust  violations.^^ 

Several  factors  contributed  to  the  Commission's  misplaced  efforts.  It  is  fair 
to  suggest,  however,  that  one  of  the  contributing  factors  was  the  ease  with  which 
the  vast  investigative  powers  of  the  Commission  could  be  invoked  in  its  prose- 
cutorial role. 

The  proposals  in  Title  II  of  S.  1284  pose  the  same  risk  for  the  Department  of 
Justice.  If  Congress  grants  the  Department  vastly  increased  investigative  powers, 
it  is  a  fair  assumption  that  such  powers  will  be  used.  The  experience  of  the  FTC 
suggests  that  there  is  a  real  danger  that  many  on  the  staff  of  the  Antitrust  Divi- 
sion could  become  bogged  down  in  investigations  of  antitrust  trivia. 

The  role  of  the  antitrust  policy-maker  should  be  to  evaluate  alternatives  and 
to  seek  the  wisest  course  possible,  whatever  might  be  the  outer  limits  of  antitrust 
law.  Judge  Friendly,  in  his  provocative  study  of  administrative  agencies,  criti- 


'2  Elman,  supra,  at  p.  783. 

13  Ibid. 

n  S.  REP.  NO.  597,  supra,  at  p.  10. 

15  Ibid.,  at  p.  12. 

"  See.  e.g.,  Report  of  the  ABA  Commission  to  Study  the  Federal  Trade  Commission  (September  15, 
1969);  the  so-called  "Nader  Report"  in  1969,  as  well  as  the  Neale  Report  in  196S  and  the  Stigler  Report  of 
1969.  -  ^— 

1'  Elman,  supra  at  p.  795. 

'8  Elman,  supra  at  p.  801. 

IS  Ibid.,  at  p.  798. 
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cized  the  "administrative  tendency  to  consider  that  the  power  may  wisely  be 
exercised  whenever  .  .  .  courts  would  think  it  might  lawfully  be  (exercised) ".2" 
The  sweeping  investigative  powers  of  the  FTC  were  created  for  its  policy-making 
role.  They  should  not  be  conferred  upon  the  Department  of  Justice  for  its  prose- 
cutorial role. 

Moreover,  it  would  be  equally  imwise  to  transfer  the  FTC's  function  as  an  anti- 
trust polic3^-maker  to  the  Department  of  Justice.  Congress  needs  no  reminder 
that  the  executive  departments,  including  the  Department  of  Justice,  are  subject 
to  Presidential  authorit3^  The  Federal  Trade  Commission,  however,  is  an  inde- 
pendent regulatory  agency.  After  evaluating  a  studious  proposal  to  transfer  the 
policy-making  function  to  executive  departments.  Judge  Friendly  concluded: 

"Quite  simpljr^  I  find  it  hard  to  think  of  anything  worse.  IDetermination  of 
'basic  needs  of  public  policy'  Avithin  the  general  command  of  the  statute  is 
"what  Congress  created  the  Commission  to  do.  Either  the  Commission  can 
perform  the  task  or  it  cannot.  If  it  cannot,  it  should  be   abolished  .... 
What  would  be  intolerable  Avould  be  .  .  .  the  prospect  of  making  'day  to  day' 
decisions  in  line  with  the  'policy  guides'  of  White  House  assistants,  whether 
or  not  the  latter  were  characterized  by  a  'passion  for  anonymity'.   (There 
"would  be)   .  .  .  the  extravagance  of  having  two  groups  share  a  common 
responsibility  (and)  Ave  would  be  worse  off  rather  than  better."  ^i 
It  is  ironic  that  in  the  wake  of  the  Watergate  scandals,  Congress  would  seriously 
consider  conferring  vast  new  powers  on  the  Attorney  General.  While  the  present 
Attornej^  General  is  a  man  of  great  integrity  and  self-restraint,  as  well  as  an  anti- 
trust expert,  it  is  worth  repeating  the  truism  that  ours  is  a  government  of  larw^s  and 
not  of  men.  Traditionally,  our  law  has  imposed  careful  limitations  on  prosecxitors, 
because  experience  has  proved — time  and  time  again— that  broad  powers-  breed 
abuse.  There  is  no  reason  to  single  out  the  antitrust  field  for  different  treatment. 

When  Congress  enacted  the  Antitrust  Civil  Process  Act  of  1962,  Congressional 
debates  shoAved  much  apprehension  and  aAvareness  that  overly  broad  iuA-estigatory 
poAA^er  could  be  seriously  misused.  As  one  court  has  pointed  out,  during  the  Con- 
gressional debates  there  Avas : 

"...  tremendous  concern  shoAved  by  the  committees,  and  other  concerned 
AA'ith  the  bill,  that  it  be  surrounded  by  "adequate  safeguards  and  proper  limita- 
tions on  its  scope.  A  real  fear  Avas  expressed  as  to  the  danger  of  improper  use 
of  investigative  power.  These  fears  Avere  manifested  in  the  many  protect! A^e 
provisions  put  into  the  Act  at  A'arious  stages."  ^^ 
The  safeguards  in  the  1962  Act  are  the  A^ery  ones  which  Title  II  of  S.  1284  would 
eliminate:  limitation  to  documentary  demands  and  exclusion  of  prosecutorial  oral 
interrogations;  limitation  to  business  entities  and  exclusion  of  natural  persons; 
and  limitation  to  those  under  investigation  and  exclusion  of  third  party  persons 
not  iuA'olA'ed.  . 

Under  existing  procedures,  prosecutors  have  broad  authoritj'-  to  obtam  sub- 
poenas both  from  the  grand  jury  processes  in  criminal  investigations  and  under 
Federal  Rules  for  discoverv  in  civil  cases,  but  all  are  under  the  ultimate  super- 
vision of  the  courts.  S.  1284,  however,  Avould  transfer  that  authority  to  the  At- 
torney General.  The  Chamber  respectfully  suggests  that  such  transfer  Avould  be 

a  mistake. 

IV.  Conclusion 

The  broad  investigative  tools  currently  available  to  the  Department  of  Justice 
are  entirely  adequate  for  effective  antitrust  enforcement.  While  the  Department's 
CID  authority  may  be  more  limited  than  the  Commission's  full  range  of  investiga- 
tory tools,  the  Department  has  available  the  grand  jury  process,  compulsory  di^s- 
covery  under  the  Federal  Rules,  FBI  investigations,  even  access  to  the  FTC  s 
poAvei-s.  There  is  no  need  for  conferring  more  poAver. 

Moreover,  it  Avould  be  unA\dse  to  confer  upon  a  prosecuting  agency  the  broad 
investigative  poAA'ers  of  a  policA^-maker  agency.  The  Federal  Trade  Commission, 
unlike  the  Department  of  Justice,  is  an  independent  agency,  and  has  recently  made 
significant  strides  in  exposing  its  internal  procedures  to  pubhc  scrutiny.  Ihe 
Attorney  General,  on  the  other  hand,  is  a  Cabinet  officer  subject  to  Presidential 
control,\vhere  the  possibilitv  of  abuse  of  broad  power  is  ahvays  present. 

During  periods  that  the  FTC  has  emphasized  its  prosecutorial  role,  the  result 
was  undue  preoccupation  AAith  trivial  antitrust  cases,  and  almost  complete  failure 

=0  Friendly,  The  Federal  Administrative  Agencies,  P.  118  (1962). 

21  Friendly,  supra,  at  p.  153. 

22  United  States  v.  Union  Oil  Co.,  345  F.  2d  35,  (0th  Clr.  1965). 
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to  carry  out  tlie  primary  function  of  policy-making.  Under  S.  1284,  the  same  risks 
would  face  the  Department  of  Justice. 

For  all  these  reasons,  the  Chamber  respectfully  urges  that  the  "Antitrust 
Civil  Process  Act  Amendments"  as  found  in  Title  II  of  S.  1284,  should  be  rejected. 

TITLE     hi:     new    provisions     for    enforcement     of     FTC     SPECIAL     ORDERS    AND 

SUBPOENAS 

In  Title  III,  S.  1284  would  amend  Section  10  of  the  Federal  Trade  Commission 
Act  to  impose  substantial  changes  in  existing  law  relating  to  enforcement  of  the 
Commission's  special  orders  and  subpoenas.  The  specific  provisions  in  Title  III 
would  alter  existing  law  in  two  important  respects:  (1)  forfeitures  for  failure  to 
comply  with  an  FTC  order  or  subpoena,  now  $100  a  day,  would  be  increased  to  a 
minimum  of  $1,000  per  day  and  to  a  maximum  of  $5,000  per  day;  and  (2)  the 
criteria  for  staying  accumulation  of  penalties  and  for  enjoining  enforcement  of 
unlawful  sul^poenas  would  be  changed  so  drastically  that  such  equitable  relief 
would  become  virtuaUy  impossible. 

The  National  Chamber  does  not  oppose  an  appropriate  increase  in  the  daily 
forfeiture  penalty.  It  does  oppose  any  concept  of  a  mandatory  minimum  'penalty  to 
be  imposed  irrespective  of  whether  the  company  has  proceeded  in  the  utmost 
good  faith. 

The  more  fundamental  objections,  however,  go  to  the  harsh  and  unduly  puni- 
tive provisions  in  Title  III  which  eliminate  any  realistic  chance  to  stay  penalties 
pending  a  good  faith  challenge  of  the  Commission's  order  and  which  appear 
flatly  to  proliibit  enjoining  the  enforcement  of  an  unlawful  subpoena.  The  National 
Chamber  protests,  because  it  is  unconscionable  for  Congress  to  legislate  that  a 
court  is  forbidden  to  stay  accumulation  of  penalties  until  the  Commission  serves 
a  notice  of  default  and  that  fifteen  days  thereafter  a  court  must  impose  mandatory 
minimum  penalties  of  $1,000  per  day,  irrespective  of  the  company's  good  faith. 
Even  if  a  company  could  somehow  prepare  the  necessarj'-  legal  papers  and  obtain 
a  judicial  hearing  within  fifteen  days,^*  the  bill  would  change  existing  criteria 
for  staying  forfeitures  so  as  virtually  to  preclude  courts  from  granting  this  form 
of  equitable  relief.  Moreover,  the  proposed  criteria  for  enjoining  enforcement  of 
an  FTC  subpoena  would  be  even  much  more  harsh.  The  courts,  under  S.  1284, 
would  apparently  be  powerless  to  enjoin  an  unlawful  subpoena,  irrespective  of 
however  flagrant  the  Commission's  unlawful  conduct  might  be.  Even  if  such  harsh 
provisions  could  somehow  surmount  constitutional  due  process  requirements 
(which  is,  at  best,  doubtful)  they  could  be  justified  only  upon  the  most  clear  and 
convincing  showing  that  existing  procedures  have  been  totally  inadequate.  No 
such  showing  can  be  made. 


*o 


/.  Existing  Authority  To  Enforce  FTC  Subpoenas  Is  Fully  Adequate 

Under  existing  law,  the  Commission's  compulsory  orders  and  subpoenas  may 
be  enforced  in  three  different  ways: 

A  civil  enforcement  suit  under  Section  9  of  the  FTC  Act,  which  may  be 
initiated  by  the  Commission  immediately  after  any  default  and  which 
provides  the  Commission  with  prompt  and  complete  relief  with  no  delay 
whatsoever. 

A  suit  for  forfeitures  or  penalties  of  $100  per  day,  starting  thirty  days 
after  the  Commission  has  served  notice  of  default. 

A  criminal  proceeding  for  willful  refusal  to  comply,  punishable  by  a  fine 
of  $1,000  to  $5,000,  or  by  imprisonment  of  up  to  one  year,  or  by  such  fine 
and  imprisonment. 
The  Commission  may  invoke  any,  or  all,  of  these  enforcement  procedures.  For 
example,  in  St.  Regis  Paper  Co.  v.  United  States,  368  U.S.  208  (1961),  the  Com- 
mission asked  for,  and  obtained,  both  a  court  order  of  enforcement,  plus  civil 
forfeitures.  In  the  pending  enforcement  action  involving  the  Line  of  Business 
program,  however,  the  Commission's  complaint  has  asked  only  for  a  court  order 
of  enforcement  and  does  not  seek  forfeitures.^* 

The  empirical  evidence  shows  that  the  existing  enforcement  procedures  are 
entirely  adequate,  and  in  many  respects- — severe.  For  example,  in  the  St.  Regts 
Paper  case,  the  Commission  subpoenaed  the  company's  Census  Report  which  the 
company  had  prepared  and  submitted  to  the  Government  under  statutory  and 


"  With  the  heavy  calendars  of  most  district  couits,  this  would  normallv  be  almost  impossible. 

24  See  FTC  v.  American  Standard,  Inc.,  Civ.  No.  M18-304  (S.D.  N.Y.).  This  is  the  Line  of  Business 
litigation  currently  pending  befoi  e  the  United  States  District  Coiiit  for  the  Southern  Distiict  of  New  York, 
•where  the  Commission  is  asserting  that  under  existing  law,  the  entire  progiam  should  be  summaiily  ea- 
forced  by  the  coui-t. 
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Presidential  assurances  of  confidentiality.  There  was  absolutely  no  doubt  that  the 
company's  challenge  to  the  FTC's  subpoena  was  made  in  good  faith.  In  a  parallel 
case  against  another  company,  the  Court  of  Appeals  for  the  Seventh  Circuit  had 
already  rendered  an  opinion  upholding  the  company's  position.^^  In  the  Supreme 
Court,  however,  the  majority  ruled  that  St.  Regis  was  subject  to  forfeitures  be- 
cause the  company  "did  not  try  to  obtain  judicial  review  prior  to  the  commence- 
ment of  this  (enforcement)  action  by  the  Government,  nor  did  petitioner  seek  a 
stay  once  the  litigation  had  begun."  3(jS  U.S.  at  225. 

In  keeping  with  the  Supreme  Court's  severe  approach  in  St.  Tfegis,  the  lower 
courts  have  been  generous  in  their  enforcement  of  FTC  subpoenas.  The  Commis- 
sion has  encountered  no  obstacles.  On  the  contrary,  the  courts  have  been  warm  and 
hospitable  in  upholding  Commission  orders.  Untied  States  v.  Morton  Salt  Co., 
338  U.S.  632  (lO.'iO);  Gcmnne  Parts  Co.  v.  FTC,  445  F.  2d  1382  (5th  Cir.  1971). 

Moreover,  under  existing  law,  the  Commission  proceeds  with  enforcement  of  its 
typical  subpoena  under  "summary  procedures"  which  are  commenced  by  a  sim.ple 
"order  to  show  cause"  and  which  are  disposed  of  quickly  in  a  manner  comparable 
to  a  summary  judgment  motion.  See,  e.q.,  FTC  v.  Standard  American,  Inc.,  195 
F.  Supp.  801,  802  (E.D.  Pa  1961),  aff'd,  306  F.  2d  231  (3rd  Cir.  1962);  FTC  v. 
Sherry,  Trade  Pteg.  Rep.  §  72,906  (D.  D.C.  1969);  FMCv.  Transoceanic  Terminal 
Corp.  252  F.  Supp.  743  (N.D.  111.  1966).  In  the  pending  Line  of  Business  litigation, 
the  Commission  is  contending  that  the  District  Court  must  prohibit  the  companies 
from  invoking  normal  discovery  procedures  on  the  ground  that  inasmuch  as 
enforcement  actions  "are  purely  summary  proceedings  ...  a  respondent  is  not 
entitled  to  the  discovery  that  is  available  to  a  party  in  the  (ordinarjO  •  •  •  proceed- 
ing." -'6 

In  sum,  the  existing  law  for  enforcement  of  FTC  subpoenas  is  entirely  adequate 
and  perhaps  unduh'  severe.  There  has  been  no  showing  of  any  need  for  further 
punitive  measures  to  enforce  such  subpoenas  or  special  orders. 

II.  The  Proposed  Changes  for  Staying  the  Accumulation  of  Penalties  and  Enjoining 
Enforcement  of  FTC  Subpoenas  are  Unjust  and  Probably  Violate  Constitutional 
Guarantees  of  Due  Process 

At  the  time  S.  1284  was  introduced,  Senator  Hart  suggested: 

"Title  III  also  codifies  case  law  respecting  enforceability  and  enjoining  of 
Commission  compulsory  processes  and  the  accumulation  of  civil  penalties  for 
failure  to  comply  with  such  process."  (Emphasis  supplied.)  See  statement  of 
Senator  Hart,  Cong.  Rec.  S.  4868  (March  22,  1975). 
With  all  due  deferrence,  S.  1284  does  not  codify  case  law.  It  would  drastically 
change  existing  law. 

Turning  first  to  existing  law  on  staying  the  accumulation  of  forfeitures,  the 
Supreme  Court  has  established  that  the  test  is  whether  the  challenge  to  the 
Commission's  subpoena  is  being  made  in  good  faith.  This  rule  was  established  by 
the  Supreme  Court  in  St.  Regis  Paper  Co.  v.  United  States,  368  U.  S.  208  (1961). 
There,  the  company  argued  that  the  imposition  of  forfeitures  during  the  period  of 
judicial  review  would  "deprive  it  of  property  without  due  process  of  law."  The 
Supreme  Court  noted  that  the  "premise"  of  such  argimient  was  that  due  process 
would  be  lacking  if  "the  orders  of  the  Commission  were  not  judicially  reviewable, 
except  at  the  risk  of  paying  daily  forfeitures  accumulated  throughout  the  period  of 
noncompliance,  including  the  p6riod  of  judicial  review."  St.  Regis  Paper  Co.  v. 
U7iited  States,  368  U.S.  at  225. 

The  Court  then  rejected  the  company's  position — not  because  of  any  inherent 
defect  in  the  constitutional  argument — but  because  the  company  had  failed  to 
invoke  available  procedures  to  "obtain  judicial  review  prior  to  the  commencement 
of  this  (forfeitui"e)  action  by  the  Government"  and  because  the  company  did  not 
"seek  a  stay  once  the  litigation  had  begun."  Ibid.  The  Supreme  Court  then  en- 
dorsed the  suggestion  in  its  prior  Morton  Salt'^'^  opinion  that  the  courts  would  not 


26  FTC  V.  Dileer,  276  F.  2d  739  (7th  Cit .  lOBOI.  Although  the  Supreme  Court,  by  a  divided  vote,  ultimately 
ruled  in  f  ivor  of  the  FTC's  position,  Mr.  Justice  Black,  a  strons;  supporter  of  antitiust  and  the  Commission, 
wi'ote  3  vigorous  dissent,  in  which  three  Justices  altOi;ether  concurred. 

28  See  Commission's  "Jtemorandum  in  Support  of  Applicntion  for  Enforcement  Orders  Issued  by  Federal 
Trade  Commission",  p.  5  (filed  February  11,  1975)  in  FTC  v.  Ameiican  Standard,  Inc.,  Civ.  No.  M18-304 
(S.D.N.  Y.). 

2'  See  United  States  v.  Morton  Salt  Co.,  338  U.S.  632,  654  (1950).  There  the  Coiut  suKgested  that  a  pre- 
forfeiture  test  of  validity  might  be  obtainable  under  the  "Declaratory  Judgment  Act,  the  Administrativa 
Procedure  Act  or  geneial  equitable  powers  of  the  court  .  .  ." 
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be  powerless  to  stay  penalties  for  violation  of  FTC  subpoenas  "pending  a  good 
faith  teat  of  their  validity."  (Emphasis  svipplied.)  Although  St.  Regis  had  made  no 
effort  to  present  a  pre-forfeiture  good  faith  test,  the  Supreme  Court  declared: 

"We  note,  however,  that  the   Declaratory  .Judgment  Act,  28  U.S.C.  Sec. 

2201,  provides  that  'In  a  case  of  actual  controversy  within  its  jurisdiction 

.  .  .  any  court  .  .  .  may  declare  the  right  ...  of  any  interested  party 

seeking  such  declaration  .  .  .'  This  appears  sufficient  to  meet  petitioner's 

needs."  368  U.S.  at  227. 

Accordingljr,  since  the  Declaratory  Judgment  Act  permitted  St.  Regis  to  make  a 

pre-forfeiture  good  faith  challenge  of  the  Commission's  subpoena,  there  was  no 

denial  of  due  process. 

Under  S.  1284,  however,  the  "good  faith"  test  would  be  scuttled.  Instead,  a 
stay  of  forfeitures  would  be  possible  only  by  meeting  a  rigid  three-part  test,  re- 
quiring the  party  28  to  demonstrate  in  advance:  (1)  "substantial  probability  of 
ultima'te  success  on  the  merits";  (2)  a  showing  that  the  party  "will  be  irreparably 
injured"  unless  penalties  are  stayed;  and  (3)  "equities  clearly  favor  such  stay." 

Far  from  codifying  the  existing  "good  faith"  rule  for  staying  forfeitures,  S.  1284 
would  impose  standards  even  more  rigid  than  those  required  for  obtaining  a 
preliminary  injunction  against  the  Commission. ^9  Indeed,  the  above  criteria  under 
S.  1284  would  be  almost  impossible  to  meet.  From  anj^  practical  point  of  view, 
S.  1284  would  punish  any  party — at  a  minimum  rate  of  $1,000  per  dajr — merely 
for  bringing  a  good  faith  challenge.  There  is  no  justification  for  such  punitive 
action. 

The  rigid  criteria  in  S.  1284  for  staying  forfeitures  are  so  punitive  that  they 
probably  violate  constitutional  due  process.  As  previously  noted,  the  Supreme 
Court  in  St.  Regis  recognized  the  need  for  staying  forfeitures  "pending  a  good 
faith  test"  of  the  validity  of  the  FTC's  orders  or  subpoenas.  The  lower  courts 
have  followed  the  same  course.  As  put  by  Chief  Judge  Wright  of  the  United 
States  District  Court  for  the  District  of  Delaware,  "any  other  interpretation  of 
the  statute  and  regulations  would  raise  serious  questions  of  due  process."  Con- 
tinenial  Baking  Co.  v.  Dixon,  28.3  F.  Supp.  285  (D.  Del.  1968). 

Turning  next  to  challenges  of  the  merits  of  an,  FTC  subpoena,  S.  1284  once 
again  would  impose  criteria  far  more  rigid  and  harsh  than  existing  law.  Under 
S.  1284,  the  courts  would  be  precluded  fi'om  enjoining  enforcement  of  any  sub- 
poena or  special  report  except  after  the  party  has  demonstrated  that  compliance 
"is  unduly  burdensome"  or  "is  not  reasonably  relevant  to  the  Commission's 
(inquiry)."  S.  1284  then  goes  on  expressly  to  provide  that  the  "Commission  shall 
have  authority  to  determine  its  own  jurisdiction  to  conduct  investigations-  .  .  . 
unless  such  investigation  ...  is  expressl.y  prohibited  by  this  Act."  Thus,  to  en- 
join an  FTC  subpoena  under  S.  1284,  the  only  grounds  would  be  burden,  because 
the  Commission  could  always  "determine  its  own  jurisdiction"  in  a  manner  that 
would  satisfy  relevancy.  Accordingh^,  S.  1284  is  apparently  intended  to  foreclose 
anj'  opportunitj-'  whatsoever  to  stop  the  Commission  from  enforcing  an  unlawful 
sulipoena. 

Existing  law  would  be  drastically  changed.  For  example,  the  Commission's 
Line  of  Business  program  has  been  preliminarily  en'oined  by  a  federal  court— 
iwt  because  of  a,ny  burden  or  irrelevancj'^— but  because  the  Commission's  promul- 
gation of  the  program  was  prima  facie  unlawful  under  the  Administrative  Pro- 
cedure Act.  A.  0.  Smith  Corp.  v.  FTC,  Civ.  No.  75-15  (D.  Del.  February  1975). 
Under  S.  1284,  the  Commission  could  compel  companies  to  submit  reports  even 
though  the  Commission  has  flagrantly  violated  the  Administrative  Procedure 
Act  and  the  reports  are  therefore  totally  unlawful.  In  this  same  connection,  the 
Federal  Reports  Act  expressly  requires  the  Commission  to  clear  certain  special 
reports,  such  as  the  Line  of  Business  Report,  with  the  Comptroller  General.  If 
the  Commission  were  to  ignore  the  Federal  Reports  Act,  S.  1284  would  grant 
complete  immunity  from  any  injunction  against  such  unlawful  conduct. 

Even  if  the  Commission  needed  additional  enforcement  powers,  the  draconian 
procedures  in  S.  1284  are  wholly  unjustified. 


2?  Under  Title  II  of  the  recently  enacted  Magnuson-JIoss  Act,  tlie  Commission's  authority  to  issue  com- 
pulsory  process,  such  as  subpoena  and  special  reports,  now  extends  to  natural  persons,  as  well  as  corporations. 

='  The  existing  criteiia  for  a  preliminary  injunction  are  a  "showins:  of  either  (1)  probable  success  on  the 
merits  and  poasiMe  irreparable  injuiy,  or  (2)  sufficiently  seiious  questions  going;  to  the  merits  to  make  them 
a  fait  ground  for  litigation  and  a  balance  of  hardship  tipping  decidedly  toward  the  party  lequesting  the  pre- 
liminary relief."  Sonesta  Int'l  Hotels  v.  WelUngton  Associates,  483  F.  2d  247,  250  (2nd  Cir.  1972).  Even 
if  the  criteria  in  S.  1284  were  limited  to  existing  law,  this  piovision  is  predicated  on  the  eironeous  assumption 
that  the  criteria  for  a  stay  of  forfeiture  ai'e  the  same  as  those  for  a  preUminary  injunction.  The  two  types 
of  equitable  relief  are  ent'iiely  difiEereut.  See  Continental  Baking  Co.  v.  Dixon,  283  F.  Supp.  285  CD.  Del. 
l'J68). 
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III.  The  Proposed  Mandatory  Minimum  Penalty  Would  Be  Unfair 

Under  S.  1284,  any  person  who  determines  in  good  faith  to  challenge  the  validity 
of  an  FTC  subpoena  faces  a  mandatory  minimum  penalty  of  $1,000  per  day.  'VMien 
combined  with  other  provisions  of  S.  1284  which  virtually  prohibit  any  court  order 
stajing  forfeitui'es,  S.  1284  would  obviously  have  a  chilling  eflfect  on  any  one  con- 
templating a  good  faith  challenge. 

For  the  ordinary  citizen, ^o  the  combination  of  possible  forfeitures  of  $1,000  a  day, 
plus  no  stay  order,  would  preclude  challenge.  While  the  individual  citizen  may  be 
wholly  innocent  of  any  antitrust  violation,  and  may  not  even  be  the  target  of  the 
FTC's  investigation,  S.  1284  would  force  such  an  individual  to  succumb  even 
though  the  Commission's  subpoena  might  be  unlawful. 

For  small  companies,^'  the  prospect  of  forfeitures  at  the  rate  of  $1,000  per  day 
could  likewise  be  staggering.  Nothing  in  the  Commission's  past  history  suggests 
that  small  business  is  exempt  from  FTC  enforcement  procedures.  For  example,  in 
the  Commission's  current  proceeding  in  the  franchised  soft  drink  bottling  industrj-, 
numerous  small  business  entities  are  deeply  involved  and  view  the  Commission's 
proceeding  as  threatening  their  existence. 

The  enormous  minimum  forfeiture  could  very  well  convert  this  feature  of  S.  1284 
into  a  criminal  fiyie}-  The  courts  refuse  to  be  bound  by  legislative  labels,  partic- 
ularly where  the  so-called  "civil"  forfeiture  is  far  in  excess  of  the  maximum  fine 
under  a  parallel  criminal  statute. ^^  Section  10  of  the  FTC  Act  makes  failure  to 
comply  with  an  FTC  subpoena  subject  to  criminal  sanctions,  but  the  maximum 
criminal  fine  is  only  $5,000  irrespective  of  the  length  of  the  period  of  non-com- 
pliance. Thus,  failure  to  comply  with  an  FTC  subpoena  could  result  in  a  maximum 
criminal  fine  of  only  $5,000,  whereas  a  good  faith  challenge  requiring  only  six 
months  of  court  litigation  ^*  would  result  in  a  minimum  "civil"  forfeiture  of 
$180,000  up  to  a  maximum  of  $900,000. 

The  U.S.  Chamber  strongly  protests  the  provisions  in  S.  1284  calling  for  a 
mandatory  minimum  penalty  of  $1,000  per  day,  regardless  of  the  good  faith  basis 
for  challenging  an  FTC  subpoena  or  special  order. 

IV.  The  Assumption  That  the  Commission  is  Always  Right  and  the  Companies 

arc  Always  Wrong 

The  punitive  procedures  in  Title  III  could  be  justified,  if  at  all,  only  on  the 
assumption  that  the  Cojnmission's  subpoenas  are  always  right  and  that  the  com- 
panies' challenges  are  always  wrong.  An  objective  review  of  the  cases  refutes  any 
such  assumption. 

The  prime  example  is  the  St.  Regis  Paper  case.  There,  the  Commission  sub- 
poenaed a  Census  Report  which  the  company  had  prepared  pursuant  to  a  statute 
with  a  strong  confidentiality  provision,  as  well  as  a  Presidential  proclamation  ad- 
monishing all  reporting  companies  that  the  "Census  has  nothing  to  do  .  .  .  with 
the  enforcement  of  any  national,  state  or  local  law  or  ordinance  (and  that  there) 
need  be  no  fear  that  any  disclosure  will  be  made  regarding  any  individual  person  or 
his  affairs."  ^^  Several  lower  courts  agreed  with  the  company's  position.  Three 
Justices  of  the  Supreme  Court  likewise  agreed,  including  Mr.  Justice  Black  who 
sharply  criticized  the  majoritj^  for  deciding  that  "the  solemn  and  comprehensive 
promises"  which  one  arm  of  the  Federal  Government  had  made  "need  not  be 
honored"  by  another  part  of  the  Federal  Government,  the  Federal  Trade 
Commission. 


3"  As  previously  noted,  the  recent  Magnuson-Moss  Act  extended  the  FTC's  authoiity  to  issue  compulsory 
process  to  natural  persons,  as  well  as  single  proprietorships  and  partnerships. 
3'  Numerous  small  companies  are  members  of  the  National  Chamber. 

32  Compare  United  States  v.  Futura,  Inc.,  339  F.  Supp.  162  (N.D.  Fla.  1972).  There,  the  court  was  con- 
cerned with  the  Economic  Stabilization  Act  of  1970  wliich  authorized  two  types  of  suits  for  violations  of 
regulations,  one  of  wliich  was  called  a  "fine".  The  couit  ruled  that  the  fine  was  a  ciimiual  penalty,  subject 
to  criminal  procedures. 

33  See  United  States  v.  Shapleigh,  54  Fed.  126  (8th  Cir.  ISOSI.  There  the  defendant  was  charged  with 
filing  a  fraudulent  claim  against  the  Federal  Government,  and  the  statute  permitted  either  a  criminal  or 
civil  suit.  Under  the  so-called  "civil"  suit,  the  defendant  could  have  been  assessed  an  amount  far  in  excess 
of  the  penalty  in  a  criminal  case.  The  coiut  held  that  the  civil  action  was  legally  a  criminal  prosecution. 
See  also  Boyd  v.  United  States,  116  U.S.  616  (1886),  where  the  Supreme  Court  endorsed  essentially  the 
same  type  of  analysis. 

34  Six  months  for  judicial  review  would  be  a  reasonable  minimum  period  in  light  of  the  heavy  calendar 
for  most  federal  district  coiuts,  and  if  the  Government,  for  example,  were  to  lose  in  the  trial  comt  and  then 
appeal,  as  it  did  in  the  St.  Regis  case,  the  foi-feitrues  under  S.  12S-1  could  r-each  astronomical  heights,  i.e., 
up  to  $3,650,000  for  a  good  faith  challenge  where  the  case  is  before  the  comts  for  two  years. 

«  St.  Kegis  Paper  Co.  v.  United  States,  368  U.S.  208,  216. 
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In  another  case  (v.'hich  the  Commission  repeatedly  cites  with  approval  in  the 
Line  of  Business  litigation  because  the  court  used  a  "summary  procedure"),  the 
court  upheld  portions  of  a  Commission  subpoena  but  specifically  rejected  numerous 
other  specifications  in  the  same  subpoena.  As  to  the  rejected  specifications,  the 
court  was  especially  critical: 

"?.Iost  of  the  (objectionable)  items,  however,  are  phrased  in  general  term.s  and 

several  are  of  the  typical  dragnet  variety  calling  for  'all  correspondence, 

memoranda  or  other  written  material'  relating  to  various  sulijects."  ^^ 

The  court  was  also  critical  of  the  extensive  time  period,  inasmuch  as  some  items 

required  production  of  all  documents  "for  the  period  1945  to  date".  Accordingly, 

the  court  refused  to  enforce  numerous  specifications  of  the  suljpoena. 

The  main  thrust  of  Title  III  is  plainly  designed  to  drastically  curtail,  if  not 
eliminate,  the  right  to  challenge  an  FTC  subpoena.  If  such  procedures  were  pro- 
posed in  any  context  other  than  antitrust,  civil  libertarians  would  be  up  in  arms — • 
objecting  to  over-reaching  incursions  of  governmental  procedures  and  to  the  ob- 
vious opportunities  for  abuse  of  power. 

TITLE    IV :    PARENS   PATRIAE 

The  "parens  patriae"  provisions  in  Title  IV  of  S.  12S4  would  amend  Section  4 
of  the  Clayton  Act  so  as  to  allow  the  iittorney  General  of  each  state  to  bring  anti- 
trust actions,  for  both  treble  damages  and  injunctive  relief,  on  behalf  of  all  persons 
residing  in  the  state  and  of  all  political  subdivisions  of  such  states. 

Title  IV  is  similar  to  the  bill  introduced  in  the  House  by  Representative  Rodino, 
as  H.R.  12921  in  the  93rd  Congress  and  reintroduced"  in  the  94th  Congress  as 
H.R.  38.  In  the  House,  hearings  were  held  on  H.R.  12921  in  ^Nlarch  1974  and  again 
onH.R.  38  in  Februarj^  1975,  before  the  Subcommittee  on  ^lonopohes  and  Com- 
m  ercial  Law  of  the  House  Judiciary  Committee.  The  differences  between  Title  IV 
of  the  pending  Senate  bill  and  the  earher  House  bills  appear  to  be  responsive  to 
criticisms  voiced  at  the  House  hearings. 

I.  Summary  of  Title  IV  and  of  Chamber  Position 

In  Title  IV,  the  proposed  bill  would  amend  the  Clayton  Act  by  adding  several 
new  subsections  to  Section  4  which  provides  for  antitrust  treble  "damage  suits  by 
private  persons  and  single  damage  suits  by  the  Federal  government.  The  essence 
of  Title  IV  is  found  in  provisions  authorizing  three  new  tj'pes  of  treble  damage 
lawsuits  by  a  state,  amending  class  action  procedures  to  permit  publication  notice- 
rather  than  actual  notice,  and  adding  an  unprecedented  rule  on  proof  of  damages. 
]SIore  specifically,  the  bill  provides  for 

1.  Three  types  of  treble  damage  lawsuits  by  a  state: 

as  parens  patriae  for  damages  sustained  by  all  persons  residing  in  the  partic- 
ular state,  or  an  alternative  class  action  with  respect  to  stich  damages  where 
the  "interest  of  justice  so  requires"; 

as  parens  patriae  for  all  damages  to  the  "general  economj'  of  that  state  or 
any  political  stibdivision  thereof";  and 

on  behalf  of  any  or  all  political  subdivisions  with  respect  to  damages  sus- 
tained by  stich  subdivision. 

2.  Eliminating  existing  procedures  in  class  actions  designed  to  give  actual  notice 
to  absent  parties,  and  substituting  in  those  lawsuits  created  by  the  bill  imputed 
notice  tlu'ough  pubhcation  of  legal  notice  as  prescribed  by  local  state  statute  or 
rules  for  ordinary  lawsuits. 

3.  Permitting  recovery  of  "aggregate  damages"  based  on  "statistical  or  sam- 
pling" or  "other  reasonable  system  of  estimating  aggregate  damages",  without 
proof  of  any  individual  claims,  which  would  permit  use  of  the  much  criticized 
"fluid  recovery"  or  class  action  based  on  the  "pot-of-gold"  concept." 

38  See  United  States  v.  Associated  Merchandising  Corp.,  26.5  F.  Supp.  318  (S.D.N. Y.  19661. 

37  In  addition,  the  bill  also  includes  other  procedui'al  provisions.  One  requires  the  Attorney  General  of 
the  United  States  to  notify  any  state  attorney  general  of  the  lattei's  rip:ht  to  bring  an  action  of  the  type 
outlined  above,  and  fuither  authorizes  the  Attorney  General  of  the  United  States  to  biing  such  action 
himself  should  the  state  attorney  general  decUne  to  do  so.  The  bill  would  also  authorize  any  state,  w-ith 
respect  to  a  federally  funded  state  program,  to  lecovei  treble  damages  for  the  entiie  amount  of  overcharges 
or  other  damages,  with  the  Attorney  General  of  the  United  States  havine  the  right  to  sue  foi  treble  damages- 
on  behalf  of  any  state  that  declines  to  bring  such  action  after  notice  from  the  Attorney  General  of  tlie  UnitecJ 
States. 
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Th('  parens  patriae  provisions  of  Title  IV  in  S.  1284,  as  vrell  as  the  covinterpart 
bills  pending  in  the  House,  are  aimed  at  two  separate  and  distinct  questions:  a 
class  action  question,  arising  out  of  cases  involving  numerous  consumers  with 
small  individual  claims;  and  the  "general  economy"  question,  such  as  was  presented 
in  the  claim  by  the  State  of  Hawaii  that  certain  antitrust  violations  had  caused 
dam.ages  to  the  State's  "general  economy"  in  Hawaii  v.  Standard  Oil  Co.^^  In 
the  bills,  both  questions  are  addressed  under  the  umbrella  of  the  ancient  legal 
concept  of  "parens  patriae."  Proponents  urge  that  the  proposed  parens  patriae 
Holations  to  the  perceived  problems  are  required  to  achieve  three  basic  objectives 
of  the  antitrust  laws:  compensation  of  individual  consumers  injured  bj^  unlawful 
overcharges;  pre\'ention  of  vmjust  enrichment  by  business  concerns  imposing 
unlawful  overcharges;  and  deterrence  of  unlawful  conduct  by  business  concerns. 

Stated  simply,  the  National  Chamber  endorses  the  above  objectives  of  the 
antitrust  laws  and  agrees  that  business  conduct  imlawful  under  antitrust  should 
be  subject  to  effective  sanctions.  It  is  respectfuU^y  suggested,  however,  that  the 
parens  patriae  bills,  as  now  drafted,  are  far  wide  of  their  intended  mark,  in  the 
followhig  respects: 

1.  The  perceived  class  action  problem  is  largely  theoretical,  because 
existing  procedures  have  provided  a  good  measure  of  effective  relief,  including 
relief  to  a  large  number  of  consumers  with  ver^^  small  claims. 

2.  The  provision  of  the  bill  allowing  estimated  aggregate  damages  is  imwise 
and  improper  because  it  would  adopt  the  "fluid  recovery"  theory  or  the 
"pot-of-gold"  concept  which  has  already  been  rejected  by  the  courts. 

3.  The  "publication"  notice  provisions  of  the  bill  would  violate  funda- 
mental constitutional  concepts  of  due  process. 

4.  The  "general  economy"  issue  is  obfuscated  by  use  of  the  parens  patriae 
concept  and  should  be  addressed  in  practical  terms  of  whether  antitrust 
offenses  have  in  fact  inflicted  identifiable  monetary  losses  to  the  treasuries  of 
the  various  states  sufficient  to  justify  subjecting  the  business  community  to 
the  threat  of  multiple  parallel  lawsuits  in  the  fifty  states. 

5.  The  bill  would  create  a  number  of  complicated  questions  for  litigation 
involving  the  relationship  between  the  proposed  parens  patriae  lawsuits  and 
other  lawsuits  under  existing  treble  damage  provisions  of  Section  4  of  the 
Clayton  Act. 

6.  The  asserted  class  action  problem  is  not  an  antitrust  matter,  and  assuming 
arguendo  that  existing  class  action  procedures  need  revision,  the  matter 
should  be  addressed  in  the  broader  context  of  Rule  23  of  the  Federal  Rules 
of  Civil  Procedure  which  govern  all  types  of  class  actions,  antitrust  and  others. 

Each  of  the  above  points  will  be  canvassed  in  more  detail. 

//.   Existing   Class  Action  Procedures  Have  Provided  Effective  Relief,  Including 
Relief  To  Large  Number  of  Consumers  With  Small  Claims 

In  hearings  before  the  House  on  H.R.  38  and  its  predecessor,  proponents  of 
parens  patriae  bills  imiformly  agree  that  the  "problem"  revolves  around  cases  in 
which  members  of  the  class  are  great  in  number  but  their  individual  claims  are 
f^mall  in  dollars.  This  perceived  problem  had  its  genesis  in  the  case  of  California  v. 
Frito-Lay?'^  In  that  litigation,  the  State  of  California  alleged  that  consumers  of 
potato  chips  and  other  snack  items  had  been  overcharged  pursuant  to  an  illega,l 
antitrust  price-fixing  conspiracy,  and  the  suit  was  Vjrought  both  as  a  class  action 
and  as  parens  patriae.  Tlie  courts  upheld  the  class  action  but  rejected  California's 
claim  for  additional  damages  which  was  made  under  a  vague  and  wholly  improper 
concept  of  parens  patriae.  Moreover,  the  defendants  in  that  case  have  now  agreed 
to  pay  over  $6  million  in  damages — as  part  of  a  settlement  of  the  class  action 
lawsuit.  Appended  to  this  statement  is  a  copj^  of  the  form  approved  by  the  Court 
for  compensating  the  overcharged  consumers  of  potato  chip  and  other  snacks, 
including  consumers  who  spent  less  than  a  dollar  per  month.  Thus,  the  class  action 
"problem" — based  on  the  asserted  lack  of  effective  relief  for  numerous  consumers 
with  small  claims — has  not  been  substantiated.  The  settlement  in  the  Frito-Lay 
case,  dispels  any  need  for  legislation  to  correct  a  non-existent  class  action  problem.^*' 


38  40.5  TT.S.  251  (1072). 

3«  474  F.  2d  774  (9th  Cir.  19731.  cert,  denied,  412  U.S.  908  (1973). 

<"  The  Attorney  General  of  California,  after  conceding  that  existing  class  actions  may  provide  at  least 
a  "partial  solution",  recognized  that  the  parens  patriae  recovery  sought  by  CaUfornia  in  the  Fritn-Lay 
case  went  beyond  payment  of  compensation  to  i7ijured  consumers.  In  his  statement  submitted  to  the  House 
on  H.R.  12921.  the  Attorney  General  of  California  noted  that  the  recovery  "as  CaUfo'/nia  envisaged  in 
Frito-Lay"  would  "begin  wlien  class  action  recovery  ends."  Hearings  on  PI.R.  12528  and  H.R.  12921  Before 
the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  93rd  Cong. 
2d  Sess.,  ser.  43,  85  (1974).  Thus,  even  California  recognized  that  Frito-Lay  reveals  no  iuhereut  defects  ia 
existing  class  action  procedures  in  terms  of  actual  payments  to  injui'ed  consumers. 
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This  same  point  was  underscored  onlv  a  few  weeks  ago  in  another  class  action 
proceeding  in  California.^'  The  Lower  Court  in  Los  Angeles  has  upheld  a  class 
action  on  behalf  of  all  consiuuers  who  used  their  credit  cards  to  purchase  deceptively 
advertised  gasoline.  The  Court  rejected  the  argument  that  the  large  number  of 
consumers  with  only  small  dolhir  claims  would  defeat  the  class  action  procedure. 

The  perceived  "problem"  is  often  self-infiicted  by  over-zealous  attornej^s  seeking 
to  represent  the  class.  For  example,  in  the  much  discussed  Eisen*"^  litigation,  the 
plaintiff's  own  attorne.v,  perhaps  as  a  litigating  tactic,  deliberately  undertook  to 
create  a  class  of  millions  of  odd-lot  purchasers  of  securities.  Mr.  Justice  Douglas, 
in  his  concurring  opinion,  pointed  out  various  alternative  avenues  which  the 
plaintiff's  attorney  could  pursue  under  existing  Rule  23  procedures,  and  suggested, 
for  example,  that  the  use  of  "subclasses"  might  reduce  the  case  to  manageable 
proportions. 

The  real  problem  is  one  of  judicial  manageability' — which  cannot  be  solved  by 
legislative  fiat.  For  example,  in  the  Hotel  Telephone  Charges  litigation,  the  court 
was  especiall.v  critical  of  the  plaintiff''s  attorney  for  "structuring  this  suit  to  include 
over  600  defendants  and  millions  of  plaintiffs",  because  this  "virtually  ensured 
that  the  litigation  would  be  intolerably  time-consuming"  and  "likely  to  consume 
decades  of  judicial  time",  whereas  the  "average  individual  recover}^ ...  is  estimated 
to  be  only  $2.00  per  person". ^^  There  is  no  rational  basis  on  which  Congress  should 
compel  the  federal  courts  to  entertain  unmanageable  lawsuits  in  order  to  compen- 
sate consumers  who  allegedly  ma.v  have  incurred  overcharges  of  a  dollar  or  so.'** 
Moreover,  a  new  statute — purporting  to  authorize  unmanageable  lawsuits  that 
the  courts  have  heretofore  rejected — could  not  magicallj^  transform  those  lawsuits 
into  manageable  cases. 

Existing  procedures  have  provided  a  reasonable  measure  of  effective  relief  in 
terms  of  compensating  consumers,  as  exemplified  by  the  settlements  in  both  the 
Antihiotlc  cases  and  the  Frito-Lay  case.'*^  If  Congress  nevertheless  concludes  that 
the  problem  is  sufficiently  grave  to  warrant  a  new  statutory  mechansim,  it  should 
consider  a  far  simpler  solution.  For  example,  legislation  could  authorize  a  state 
attorney  general  to  sue  as  a  class  representative  under  existing  class  action  safe- 
guards, irrespective  of  whether  the  state  itself  has  purchased  the  item  involved  or 
was  directly  injured  in  its  proprietary  capacity.  Such  simple  legislation  would 
eliminate  all  procedural  obstacles  to  any  state  attorney  general  who  is  genuine!}^ 
interested  in  pursuing  a  class  action  on  behalf  of  consumers  in  his  state.^^ 

///.  Recovery  of  "Aggregate  Damages^'  Without  Proof  of  Individual  Claims  is  Unwise 

and  Improper 

Under  the  bill,  aggregate  damages  could  be  recovered  "without  .  .  .  proving 
the  individual  claims  of  each  .  .  .  person  or  political  subdivision."  Moreover,  such 
aggregate  damages  could  be  established  by  any  "reasonable  system  of  estimating 
aggregate  damages  as  the  court  in  its  discretion  may  permit." 

Essentially,  this  feature  in  the  bill  would  adopt  the  much  criticized  "fluid 
recovery"  or  "pot  of  gold"  concept  for  class  actions. 

This  concept  has  never  been  used  in  a  litigated  case.  The  one  and  only  occasion 
in  which  the  "pot  of  gold"  concept  was  employed  occurred  in  the  Antibiotic  Drug 
cases  where  the  defendants  created  an  overall  settlement  fund  which  was  labeled 
as  the  "pot  of  gold"  and  which  was  thereafter  distributed  under  the  supervision  of 
the  court."  Thereafter,  when  another  trial  judge  undertook  to  use  the  same  "pot  of 

41  Sandra  Lee  Cartt  v.  Standard  Oil  Company  of  California,  704  BNA  ATRR  A-31  (Los  Angeles  Cty; 
Super  Ct.  1'j:o). 

*'i  Eisen  v.  Carlisle  &  Jacqueline.  417  U.S.  15'i  (1974^. 

«  In  re  Hotel  Telephone  Charges,  500  F.  2d  86,  90  (9th  Cir.  1974). 

"  Where  punishment  or  eUniination  of  unjust  enrichment  is  appropriate  in  such  cases,  the  new  penalties 
•established  by  Congress  last  year  are  entii-ely  adequate,  calling  for  fines  up  to  $1  million  for  each  offense, 
making  an  antitrust  offense  a  criminal  felony,  and  providing  for  up  to  three  years  in  jail. 

«  Insofai  as  the  parens  patriae  bills  provide  for  lawsuits  based  on  injuiies  to  the  State's  "general  economy" , 
they  plainly  go  beyond  any  compensation  to  injured  consumers.  This  point  is  discussed  later  in  this 
statement. 

46  In  hearings  on  the  pending  House  bills,  several  state  attorneys  general  commented  that  the  legal  staff 
of  the  state  would  be  in  n  far  better  position  to  represent  the  public  interest  of  consumers,  as  compared  to 
the  i^irivate  antitrust  bar  which  frequently  has  been  critized  for  bringing  mammoth  class  actions  where 
the  real  interest  is  in  huge  attorneys'  fees  rather  than  the  compensation  for  consumers.  In  this  connection, 
the  Subcommittee  should  clarify  tlie  bill  to  ensure  that  the  state  attorney  general  or  his  staff  in  fact  conducts 
■whatever  class  action  Utigation  might  be  authorized  by  any  new  legislation.  Otherwise,  some  states  might 
be  temnted  merely  to  "farm  out"  the  Utigation  on  a  contingent  fee  basis— ^\ithout  anv  direct  participation 
by  state  authorities— on  the  theory  that  whatever  residual  monies  are  recovered  will  be  a  "plus"  for  the 
■state's  treasury. 

4"  In  re  Antibiotic  Antitrast  Actions,  333  F.  Supp.  278  (S.D.N. Y.  1971). 
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gold"  concept  in  the  Eisen  litigation,  the  Court  of  Appeals  for  the  Second  Circuit 
flatly  rejected  any  contention  that  the  Antihiollcs  fcetclement  provided  a  legal 
basis  for  imposing  the  pot  of  gold  concept  upon  the  defendants  in  a  litigated  case. 
Judge  Medina  emphasized  that  the  settlement  in  the  Aniibiotic  cases  "was  a  con- 
sensual affair  made  possible  by  the  agreement  of  the  parties,  whereas  "(h)  ere  we 
have  no  fund.  There  is  no  settlement.  Everjr  issue  is  contested  and  litigated." 
Judge  Medina  then  went  on  to  rule: 

"Even  if  amended  Rule  23  could  be  read  so  as  to  permit  any  such  fantastic 
procedure,  the  courts  would  have  to  reject  it  as  an  unconstitutional  violation 
of  the  requirement  of  due  process  of  law  .  .  .  We  hold  the  'fluid  recovery' 
concept  in  practice  to  be  illegal,  inadmissible  as  a  solution  of  the  manageability 
problems  of  class  actions,  and  wholly  improper."  ■'^ 

The  "pot  of  gold"  concept  has  been  rejected  in  other  courts  for  much  the  same 
reason.  In  one  case,  the  plaintiffs  strenuously  argued  that  the  insuperable  manage- 
ability problems  could  be  "solved  by  allowing  damages  in  the  form  of  fluid  re- 
covery", but  that  argument  was  rejected  because  "allowing  gross  damages  by 
treating  unsubstantiated  claims  of  class  members  collectively  significantly  alters 
substantive  rights  under  the  antitrust  statutes."  ^^ 

S.  1284  would  also  apparently  authorize  the  use  of  "averaging"  concepts  in 
proof  of  aggregate  damages.  Under  the  proposed  Sectioii  4C(c),  aggregate  damages 
could  be  established  on  the  basis  of  a  "pro  rata  allocation"  of  alleged  overcharges 
to  sales  occurring  within  the  state,  which  presumablj^  is  intended  to  permit  broad 
averaging  on  the  theory  that  each  dollar  of  sales  within  any  particular  state 
carries  the  same  overcharge,  irrespective  of  what  the  actual  facts  might  be. 

Such  averaging  has  been  uniformly  rejected  bj^  the  courts.  For  example,  in  a 
recent  case  involving  "numerous  highly  individual  factual  and  legal  issues  relating, 
to  the  fact  of  and  amount  of  damages",  the  plaiutitts  argued  that  all  such  problems 
"could  be  easily  handled  in  a  class  suit  by  a  collective  or  fluid  type  of  recovery 
based  on  average  profits  or  average  awards  to  the  class  members";  but  the  court 
promptly  rejected  such  contention  "because  average  awards  erode  due  process." 
Al  Barnett  &  Son,  Inc.  v.  Outboard  Marine  Corp.,  64  F.R.D.  35,  CCH  Trade  Reg. 
Rep.  Par.  75,  243  (D.  Del.  1974).  Similarly,  in  litigation  based  on  alleged  price 
fixing  of  Volkswagen  automobiles,  the  court  rejected  expert  testimony  based  on 
average  discounts  off  the  manufacturer's  suggested  retail  price,  because  "his 
damage  assessment  deals  with  averages;  there  is  no  evidence  in  the  record  which 
would  indicate  how  many  transactions  are  or  would  have  been  an  average  trans- 
action." 50 

The  "pot  of  gold"  concept,  as  embodied  in  S.  12S4,  would  encounter  still  other 
constitutional  obstacles.  The  Supreme  Court  has  ruled  on  numerous  occasions 
that  our  Constitution  guarantees  each  defendant  the  right  to  be  apprised  of  the 
particular  claims  asserted  against  him  and  to  cross-examine  adverse  parties.  This 
fundamental  right  cannot  be  denied  merely  because  the  attorneys  drafting  the 
complaint  have  defined  the  class  to  include  numerous  members  or  because  it 
would  be  burdensome  on  the  courts  to  grant  the  defendant  his  constitutional 
rights.^'  Similarly,  the  Constitution  guarantees  each  defendant  a  jury  trial  on  all 
issues  of  fact,  including  issues  on  damages,  Swofford  v.  B.  &  W.,  Inc.,  336  F.  2d 
406  (5th  Cir.  1964),  cert,  denied,  379  U.S.  962  (1965) ;  Smyth  Sales  v.  Petroleum  Heat 
&  Power  Co.,  141  F.  2d  41  (3rd  Cir.  1944). 

Under  S.  1284,  however,  no  jury  would  ever  have  an  opportunity  to  evaluate 
the  individual  damage  claims.  Instead,  those  claims  would  be  considered  after 
the  aggregate  fund  had  been  created,  and  would  be  paid  on  the  basis  of  presently 
non-existing  state  law  or  ad  hoc  procedures  created  by  each  district  court  "in  its 
discretion". 

In  sum,  the  provisions  in  S.  1284  endorsing  fluid  class  recovery  based  on  the 
"pot  of  gold"  concept  is  unwise  and  improper,  and  raises  serious  questions  as  ta 
its  constitutionality. 

IV.   The  Notice  of  Provisioyis  of  S.  1284  Would  Violate  Fundamental  Constitutional 

Concepts  of  Due  Process 

The  proposed  bill  would  drastically  alter  existing  constitutional  safeguards  on 
notice.  It  would  do  so  by  expressly  authorizing  "publication"  notice  rather  thait 
mail  or  actual  notice  to  the  members  of  the  class  on  whose  behalf  the  suit  is  brought. 


46  Eisen  v.  Carlisle  &  .Tacquelin,  479  F.  2d  105, 1018  (2nd  Cir.  1973)  rehearing  en  banc  denied,  479  F.  2d  1020, 
aff'd  on  other  grounds,  417  U.S.  156  (1974). 
«  In  re  Hotel  Telephone  Charges,  500  F.  2d  86,  90  (9th  Cir.  1974). 
50  Ralston  v.  Volkswagenwerk,  61  F.  R.D.  427.  432  (W.D.  Mo.  1973). 
"  See,  e.g.,  Morgan  v.  United  States,  302  U.S.  1,  18  (1938);  Goldberg  v.  Kelly,  397  U.S.  254  (1970). 
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In  its  recent  Eisen  IV  opinion,  the  Supreme  Court  considered  this  issue.  The 
Court  quoted,  with  approval,  the  Advisory  Committee's  Note  to  Rule  23,  relating 
to  the  prescribed  notice  under  Rule  23(c)  (2).  The  Committee  specifically  observed 
that  the  notice  mandated  by  Rule  23  is  "not  merely  discretionary"  because  such 
"mandatory  notice  ...  is  designed  to  fulfill  requirements  of  due  process  to 
which  the  class  action  procedure  is  of  course  subject."  The  Committee  concluded 
that  the  Supreme  Court's  earlier  decision  in  the  Mullane  case  "^  required  the 
mandatory  notice  provisions  in  Rule  23.^3 

In  its  1974  Eisen  opinion,  the  Supreme  Court  reiterated  its  endorsement  of 
Mullane: 

"In  Mullane  the  Court  addressed  the  Constitutional  sufficiency  of  publica- 
tion notice  rather  than  mailed  individual  notice  .    .    .    The  Court  observed 
that  notice  and  an  opportunity  to  be  heard  were  fundamental   requisites 
of  the  Constitutional  guarantee  of  procedural  due  process."  ^* 
The  Court  in  Eisen  also  went  on  to  quote,  with  approval,  the  ruling  in  Mtdlane 
that  "process  which  is  a  mere  gesture  is  not  due  process"  because  the  "means 
employed  must  be  such  as  one  desirous  of  actuallj^  informing  the  absentee,  might 
reasonably  adopt  to  accomplish  it."  ^5  The  Supreme  Court  in  Mullane  expressly 
l^pld — and  the  Court  reiterated  in  Eisen — that  publication  notice  does  not  satisfy 
due  process  whenever  it  is  possible  to  use  the  mails  to  give  actual  notice.  As  put 
by  the  Supreme  Court  in  Eisen: 

".  .  .  individual  notice  must  be  provided  to  those  class  members  who  are 
identitiable  through  reasonaV)le  effort."  ^^ 
In  the  Eisen  case  itself,  the  facts  showed  that  the  names  and  addresses  of 
2,2.10,000  class  members  were  ascertainable.  The  Court  rejected  the  notion  that 
the  plaintiff's  attorney  could  start  a  mammoth  class  action  and  then  avoid  Consti- 
tutional notice  requirements  because  there  would  be  considerable  cost  in  pro- 
viding individual  notice  to  2,250,000  members. 

The  proposed  bill,  in  attempting  to  authorize  publication  notice  rather  than 
actual  notice,  is  plainly  contrary  to  the  Supreme  Court's  Eisen  opinion.  Although 
the  Eisen  opinion  relied  primarily  on  Rule  23,  the  Court  reiterated  its  endorse- 
ment of  the  earlier  decisions  requiring  such  notices  as  a  matter  of  constitutional 
due  process.  Clearly  the  provision  in  H.R.  1284  for  publication  notice  will  provoke 
much  litigation  concerning  its  constitutionality,  and  even  the  strongest  pro- 
ponents of  S.  1284  must  concede  that  the  notice  provisions  of  the  bill  raise  grave 
Constitutional  questions. 

v.  The  "General  Economy^'  Issiie  is  not  a  Mailer  of  Parens  Palriae  and  no  Juslifi- 
cation  for  This  Fealure  has  Been  Presenled 

Under  the  proposed  bill,  a  state  attorney  general  would  be  authorized  to  sue  as 
parens  patriae  for  recovery  of  treble  damages  to  the  state's  "general  economy." 
The  purpose  is  to  overrule  the  recent  Supreme  Court  decision  in  Hawaii  v.  Stand- 
ard Oil  Co.^'  In  that  case,  the  State  of  Hawaii  unsuccessfully  sought  to  recover 
damages,  asserted  to  have  been  caused  by  an  alleged  antitrust  violation,  for  such 
abstractions  as:  loss  of  state  revenues,  increased  taxes  on  Hawaiian  citizens  to 
offset  such  losses  of  revenues,  curtailment  of  opportunities  in  manufacturing  and 
shipping,  incomplete  utilization  of  the  State's  natural  wealth,  loss  of  equal  com- 
petitive access  to  mainland  markets  because  of  high  cost  of  manufacture  of  goods 
in  Hawaii,  and  frustration  of  State's  measures  to  promote  the  general  welfare  of 
Hawaiian  citizens. 

In  the  House  Hearings,  Chairman  Rodino  suggested  that  parens  patriae  legisla- 
lation  is  needed  to  "restore  to  the  states  their  common  law  powers"  to  bring  a 
parens  patriae  suit  of  the  type  rejected  in  Hawaii.^^  With  all  due  deference,  the 
suggestion  that  the  Supreme  Court  in  Hawaii  took  away  a  common  law  right  is 
completely  wrong.  Under  English  Common  Law,  no  such  parens  patriae  action  for 
damages  ever  existed,  and  in  this  country,  our  own  courts  have  consistently  and 
correctly  refused  to  create  such  an  action.  This  point  was  made  emphatically  by 
Chief  Judge  Lord  of  the  Eastern  District  of  Pennsylvania: 

".  ".    .     (P)laintiffs'  claim  to  recover  damages  as  'parens  patriae'  on  behalf 
of  individual  citizens  in  an  antitrust  treble  damage  action  under  the  Claj^ton 


52  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  Inc.,  339  U.S.  306  (1950). 

53  See  39  F.R.D.  98,  cl  seq.  (1966). 
«  417  U.S.  at  174. 

55  339  U.S.  at  315. 

56  417  U.S.  at  175. 

67  405  U.S.  251  (1972). 

55  Hearings  on  H.R.  1252S  and  H.R.  12921  Before  the  Subeomm.  on'Monopolies  and^Commercial  Law 
Of  the  House  Coium.  on  the  Judiciary,  93d  Cong.,  2d  Sess.,  Ker._43,  at  15  (1974). 
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Act  is  totally  without  legal  support.  Not  a  single  case  called  to  the  attention  of 
the  Court  has  allowed  such  a  recovery,  and  the  cases  discussing  this  type  of 
claim  have  consistently  denied  its  validity."  (Emphasis  supplied.)  ^s) 
In  Hawaii,  the  Supreme  Court  traced  the  origin  of  the  parens  patriae  doctrine 
from  its  common  law  concepts,  as  follows: 

"Traditionally,  the  term  was  used  to  refer  to  the  King's  power  as  guardian 
of  persons  under  legal  disabilities  to  act  for  themselves.  For  example,  Black- 
stone  refers  to  the  sovereign  or  his  representatives  as  'the  general  guardian  of 
all  infants,  idiots,  and  lunatics,'  and  as  the  superintendent  of  'all  ch;iritable 
uses  in  the  kingdom.'  "  ^^ 
After  noting  that  the  parens  patriae  concept  has  been  expanded  in  the  United 
States  beyond  its  common  law  origin,  the  Supreme  Court  than  emphasized  that 
parens  patriae  permits  a  state  to  sue  only  to  "prevent  or  repair  harm  to  its  'quasi- 
sovereign'  interests  .    .    .    [arising]  imder  common  lav/  rights  of  action"  and  that 
typically  such  parens  patriae  lawsuits  are  presented  as   "original  suits"  in  the 
Supreme  Court  of  the  United  States  under  Article  II,  Section  2  of  the  Constitu- 
tion." Put  another  way,  the  parens  patriae  concept  authorizes  a  state  to  bring  a 
common  law  action  "on  its  own  behalf  and  not  on  behalf  of  particular  citizens."  ^^ 
The  Supreme  Court  has  on  numerous  occasions  reiterated  this  saijie  concept  of 
parens  patriae.  ^^ 

The  distinction  betw  een  a  parens  patriae  lawsuit  and  an  antitrust  treble  damage 
case  was  crucial  in  Hawaii.  As  put  by  the  Supreme  Court: 

"The  question  in  this  case  is  not  whether  Hawaii  may  maintain  its  (parens 
patriae)  lawsuits  on  behalf  of  its  citizens,  but  rather  whether  the  injury  for 
which  it  .seeks  to  recover  is  compensable  under  Section  4  of  the  Clayton  Act. 
Hence,  Hawaii's  claim  cannot  be  resolved  simply  by  reference  to  any  general 
principles  governing  parens  patriae  principles."  ''^ 
To  discuss  tile  issue  in  terms  of  parens  patriae  is  confusing  and  obfuscating. 
"The  real  issue  is  whether  the  alleged  abstract  and  speculative  damages  to  a 
state's  "general  economy"  is  the  type  of  injury  which  should  he  reached  by  our 
antitrust  lav.'s.  Under  Section  4  of  the  Clayton  Act  as  it  currently  exists,  anti- 
trust treble  damage  suits  provide  triple  compensation  for  all  injuries  suffered  in 
the  "business  or  property"  of  any  person  hurt  by  an  antitrust  viol;Uion.  The 
Supreme  Court  reiterated  its  endorsement  of  the  long  string  of  cases  which  have 
held  that  the  words  "business  or  property"  refer  to  commercial  interests  or  enter- 
prises, including  such  interests  of  any  state  government. ^^ 

Accordingly,  the  real  question  is  not  a  matter  of  parens  patriae.  It  is  whether 
the  concept  of  damages  for  antitrust  violations  should  be  vastly  expanded  to 
pern^it  recovery  for  alleged  injury  to  a  state's  "general  economy,"  as  distinct 
from  injuries  to  the  business  and  property  of  private  persons  who  may  recover 
for  themselves  under  existing  law.  As  the  Supreme  Court  observed  in  Hawaii, 
such  an  extension  would  create  a  serious  risk  of  duplicative  recovery,  because  the 
injury  to  the  state's  "general  economy"  would  be  necessarily  based  on  injuries 
to  the  business  or  property  of  consumers. ^^ 

Unlike  parens  patriae  provisions  in  H.R.  38,  the  Senate  bill  attempts  to  reduce 
the  danger  of  duplicative  recovery  by  stating  that  anj^  damages  to  the  general 
economy  "shall  not  be  duplicative  of  those  recoverable"  by  the  state  in  a  parens 
patriae  lawsuit  with  respect  to  damages  sustained  by  individual  persons  within 
the  state.  While  the  Chamber  commends  S.  1284  for  recognizing  the  duplicate 
recovery  problem,  the  risks  of  triple-damages  doubled  are  far  from  eliminated, 
because  as  a  practical  matter  any  injury  to  the  "general  economj^"  would  be 
necessarily  reflected  in  the  harm  to  individual  persons.  As  put  by  the  Supreme 
Court: 

"Even  the  most  lengthy  and  expensive  trial  could  not,  in  the  final  analysis, 
cope  with  the  problems  of  double  recovery  inherent  in  allowing  damages  for 


M  Philadelphia  Housing  Authority  v.  Ameiican  Radiator  and  Standard  Sanitary  Corporation,  309  F. 
Supp.  1057,  1063-64  (E.D.  Pa.  1969). 

6''405  U.S.  at  257,  citing  3  Blackstone,  Commentaries  *47.  See  also,  Malina  <<j  Blechman,  Parens  Patriae 
Suits  foi  Treble  Damages  Under  the  Antitrust  Laws,  65  Nw.  U.  L.  Rev.  193,  197  (1970):  State  ProtecUon 
Of  its  Economy  and  Environment:  Paiens  Patriae  Suits  lor  Damages,  6  Col.  J.  L.  &  Soc.  Prob.  411, 413  (1970). 

'1  405  U.S.  at  258-59. 

62  Ibid,  at  no.  12. 

*3  See,  e.g.,  Louisiana'v.  Texas,' 176  U..?.  1,  16  (1900)  ('lit  must  appea?  that  the  controversy  .  .  .  is  .  .  . 
not  a  controversy  in  the  vindicatioii  of  grievances  of  particularindiviiduals");  Pennsylvania  v.  West  Virginia, 
262  U.S.  553.  .595  (1923). (the  state's  cause  of  action  must  be  based  on  "an  interest  apart  fi-om  that  of  the 
individuals  affected.") 

M  405  U.S.  at  259. 

«5  Section  4  also  permits  the  Federal  government  to  recover  damages  suffered  in  its  capacity  as  a  consumer 
of  goods  and  services,  but  "not  for  general  injurv  to  Ibe  national  ^economy  or  to  the  [Federal]  governmenfs 
ability  to  carry  out  its  functions."  4a5  U.S.  at  265. 

"«  405  U.S.  at  264. 
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harm  both  to  the  economic  interests  of  individuals  and  for  the  quasi-soverign 
interests  of  the  State."  " 

B}^  way  of  explanation,  the  Supreme  Court  observed  that  the  "large  and 
ultimately  indeterminable  .  .  .  injury  to  the  'general  economy,'  as  it  is  measured 
by  the  economists,  is  no  more  than  a  reflection  of  injuries  to  the  business  or 
property  of  consumers"  ®^  for  "which  recover}^  is  already  authorized.  The  Court- 
called  attention  to  the  extraordinary  complexitj^  that  would  be  injected  into  anti- 
trust cases  for  recovery  for  alleged  injury  to  the  "general  economy."  Such  a 
case  "necessarily  involves  an  examination  of  the  impact  of  a  restraint  of  trade 
upon  every  variable  that  reflects  that  State's  economic  health — a  task  extremely 
difTicult,  'in  the  real  economic  world  rather  than  an  economist's  hypothetical 
model'  ".«= 

The  Supreme  Court  reiterated  that  in  light  of  such  extraordinary  complexities,, 
it  is  understandable  that  the  antitrust,  laws  do  not  "provide  a  remedy  in  damages 
for  all  injuries  that  might  conceivablj^  be  traced  to  an  antitrtist  violation." 
AU  sorts  of  difficulties  would  be  encountered,  and  settled  principles  of  law — 
worked  out  over  years  of  litigation — would  be  cast  aside.  For  example,  the 
Supreme  Court  recognized  that  overcharges  in  violation  of  antitrust  laws  might 
conceivably  have  an  indirect  effect  on  '"increasing  taxes,  or  reducing  government 
services";  "yet,  under  existing  rules,  "courts  will  not  go  bej-ond  the  fact  of  this 
injury  to  determine  Avhether  the  victim  of  the  overcharge  has  partially  recouped 
its  losses  in  some  other  way,"  i.e.,  "a  state,  for  example,  may  automatically 
recoup  some  part  of  the  overcharge  through  increases  taxes  .  .  ."  '"  All  of  these 
rules  designed  to  simplify  antitrust  cases — which  are  already  complex  enough — - 
would  be  put  to  one  side  under  the  proposals  for  recovery  of  the  "general  economy" 
of  a  state. 

Before  Congress  adopts  such  a  vast  expansion  of  antitrust  complexities, 
should  insist,  at  the  very  least,  upon  clear  and  convincing  proof  that  state  gov- 
ernments have  been  substantially  injured  by  antitrust  violations  and  that  existing 
lavv's  do  not  provide  for  adequate  recovery.  In  hearings  before  the  House,  the 
various  states'  attorneys  general  have  asserted  the  theoretical  possibility  of  loss 
of  tax  revenue  or  increased  welfare  payments,  but  none  has  submitted  any  con- 
crete evidence  that  such  alleged  injury  has  in  fact  occurred. 

The  antitrust  laws  were  designed  to  regulate  business  activities.  These  laws 
do  not  provide  a  potential  ctire  for  all  economic  ills.  In  short,  the  case  for  expand- 
ing antitrust  to  the  "general  economy"  of  a  state  has  not  been  made. 

VI.   The  Proposed  Bill  Would  Unduhj  Complicate  Anlilrust  Litigation  in 

Other  Respects 

Existing  antitrust  laws  are  already  subject  to  much  criticism  for  undue  com- 
plexity. The  provisions  of  S.  1284  would  vastly  expand  those  complexities 
especially  in  the  relationship  between  treble  damage  actions  by  private  parties 
and  those  brought  by  a  state  attornej'  general  under  the  proposed  bill. 

For  example,  the  bill  would  pose  mind-boggling  questions  for  business  corpora- 
tions who  might  be  injured  by  an  antitrust  violation.  Under  S.  1284,  a  state 
attorney  general  would  be  authorized  to  bring  a  treble  damage  action  on  behalf 
of  all  "persons  residing  in  that  state,"  and  clearly  the  word  "persons"  includes 
corporations. '1  Assuming  that  the  corporations  somehow  received  actual  notice  of 
an  action  bj^  the  state  attorney  general,  the  question  would  arise  as  to  whether 
the  corporation  is  "residing"  in  that  particular  state.  Does  the  term  "residing" 
refer  to  the  state  of  incorporation,  or  to  the  corporation's  principal  place  of 
business,  or  to  any  state  where  the  corporation  does  business  or  is  licensed  to  do 
business,  or  to  any  com'oination  of  these  possibilities?  If  the  corporation  wrongly 
concludes  that  it  is  not  "residing"  in  a  particular  state  and  therefore  does  not 
opt  out  of  the  parens  patriae  suit  of  the  attorney  general  of  the  state,  the  corpora- 
tion would  then  be  bound  by  adverse  judgment  under  S.  1284, 

Assuming  that  the  term  "residing"  means  the  state  of  incorporation,  S.  1284 
is  far  from  clear  as  to  what  damages  could  be  recovered  by  the  state  attorney 
general  with  regard  to  business  transactions  occurring  in  other  states.  For  example, 
is  S.  1284  intended  to  authorize  the  attorney  general  of  the  State  of  Dela ware- 
to  sue  on  behah  of  all  Delaware  corporations  with  respect  to  their  antitrust 


«"  Ibid. 
8^  Ibifl. 

"M0.5  U.S.  at  263,  n.   14,  quoting  Hanover  Shoe  v.  United  Shoe  Mach.   Corp.,  392  U.S., 
491,  493  (1968). 
-"  Ibid. 
'ilSU.S.C.  §  12. 
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damages  relating  to  sales  occurring  anywhere  in  the  Country?  The  answer  is  far 
from  clear. 

If  the  word  "residing"  is  somehow  to  be  limited  to  a  corporation's  transactions 
occurring  within  the  boundaries  of  a  single  state,  this  could  lead  only  to  piecemeal 
litigation.  A  corporation  engaged  in  business  transactions  throughout  the  country 
would  find  its  claims  being  divided  among  some  fifty  states'  attorneys  general. 
Moreover,  since  S.  1284  provides  that  the  final  judgment  in  all  actions  by  a  state 
attorney  general  "shall  be  res  judicata,^'  the  multiplicity  of  lawsuits  could  lead  to 
cmdiess  battles  under  the  complex  doctrine  of  res  judicata.  There  could  likewise 
be  much  confusion  if  a  corjjoration  operating  in  several  states  decides  to  "opt  out" 
of  the  parens  patriae  litigation  started  by  one  attorney  general,  and  bring  tiis  own 
separate  antitrust  treble  damage  case,  while  not  opting  out  of  the  parens  patriae 
lawsuits  of  a  second  state's  attorney  general. 

There  would  inevitably  be  numerous  complicated  questions  under  the  "passing 
on"  defense.  According  to  the  Supreme  Court,  the  passing  on  defense  applies  if 
the  defendant  can  show  that  the  plaintiff  "raised  his  price  in  response  to  the  illegal 
overcharge";  that  the  plaintifl"'s  margin  of  profit  and  sales  volume  did  not  decline; 
and  that  the  plaintiff"  would  not  have  raised  prices  absent  the  overcharge. ^^  Under 
the  proposed  parens  patriae  provisions,  the  state  attornej^  general  could  sue  on 
behalf  of  all  business  corporations  involved  in  a  manufacturer's  distribution 
arrangement.  Including  converters,  wholesalers,  retailers,  and  even  constimers. 
It  is  clear  that  often  the  interests  of  these  diverse  groups  will  not  be  harnioniotis, 
particularly  tmder  the  passing-on  defense.  Yet,  if  this  highly  complex  question 
of  passing-on  is  not  faced,  the  likelihood  of  trii^le-damages  doubled  is  apparent. 

The  broad  scope  of  S.  1284  could  lead  to  still  other  complexities.  Although 
supjjorters  of  S.  1284  typically  recite  the  theoretical  possibility  of  illegal  price- 
fixing  conspiracies  that  harm  the  states'  general  economy,  the  bill  is  not  limited 
to  such  hard-core  antitrust  violations.  Instead,  S.  1284  v/ould  extend  even  to  the 
most  esoteric  tj^se  of  violation  conceivable  under  the  Robinson-Patman  Act — 
where  what  is  lawful  or  unlawful  may  not  be  known  tmtil  after  a  full  trial. 

In  the  absence  of  a  strong  showing  of  the  need  for  new  legislation,  Congress 
ought  not  to  inject  these  additional  complexities  into  antitrust  cases. 

VII.  The  Asserted  Class  Action  Problem  is  itot  an  Anlilrust  Matter 

As  has  been  stated  previously,  the  "problem"  which  parens  patriae  bills  are 
designed  to  solve  concerns  cases  in  which  members  of  the  class  are  great  in  number 
but  their  individual  claims  are  small  in  dollars.  Although  a  few  antitrust  cases 
possibljr  fit  this  particular  mold,  the  j^erceived  problem  is  by  no  means  tuiique  to 
antitrust.  It  runs  the  full  gamut  of  all  class  action  litigation,  including  litigation 
under  civil  rights  laws,  securities  regulations,  laV^or  statutes,   and  welfare  laws. 

This  point  was  underscored  by  the  recent  Class  Action  Study  prepared  in  1974 
by  the  Staff  of  the  Senate  Commerce  Committee.''^  As  part  of  a  comprehensive 
two-year  study,  the  staff  conducted  a  systematic  review  of  all  class  actions  filed 
in  United  States  District  Court  for  the  District  of  Coltmibia  during  a  six  and 
one-half  year  period,  from  July  1,  1966  through  December  31,  1972.  The  study 
disclosed  that  there  were  353  class  actions,  which  fell  into  the  following  categories: 

Civil  rights 114 

Cou'^umer 31 

Welfare 41 

Labor 55 

Securities 3 

Antitrust 6 

All  other 103 

The  above  data  represents  an  actual  profile  of  all  class  actions  within  one  of  the 
busiest  Federal  districts,  which  ranked  fourth  among  all  Federal  courts  in  the 
number  of  class  actions  pending  in  1972.  As  the  above  data  shows,  antitrtist  class 
actions  accounted  for  less  than  2%  of  all  the  class  actions  involved  in  the  study. 
If  class  actions  not  seeking  damages  are  eliminated  from  the  above  data,  antitrust 
cases  account  for  only  five  out  of  a  total  of  120,  or  about  4%  of  the  class  actions 
for  damages. 


■2  Hanover  Shoe  v.  United  Shoe  Mach.  Corp.,  392  U.S.  4S1,  491  (1968). 
'3  Cited  herein  as  "Class  Action  Study". 
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In  commenting  on  the  legislative  implications  of  the  class  action  study,  the 
staff  personnel  concluded  "that  most  class  actions  proceed  with  reasonable  smooth- 
ness inithe  Federal  courts."  It  was  suggested,  however,  that  there  may  be  a  few 
cases  which  become  "difficult  or  impossible"  to  manage  under  the  present  pro- 
cedures of  Rule  23.  The  staff  identified  these  as  cases  which  involve  "both  very 
large  classes  and  small  individual  claims"  and  then  went  on  to  observe  that  this 
is  "a  problem  not  uncharacteristic  of  some  consumer  class  action  litigation.''* 
(Emphasis  supphed.)  Thus  the  legislative  staff  recognized  that  whatever  may  be 
the  scope  of  the  problem  encountered  in  only  a  few  cases  where  manageability  is  a 
serious  obstacle  under  existing  laws,  this  is  not  an  antitrust  problem — but  a 
consumer  class  action  matter. 

While  the  National  Chamber  does  not  necessarily  concur  with  all  of  the  legisla- 
tive suggestions  in  the  staff's  report,  it  does  agree  with  the  basic  proposition  that 
if  there  is  a  problem,  it  is  a  consumer  class  action  problem — not  an  antitrust 
problem.  It  would  be  a  mistake  to  approach  any  such  problem  as  might  exist  on 
a  piecemeal  basis  for  antitrust,  or  civil  rights,  or  welfare,  or  labor.  For  this  reason 
alone.  Title  IV  should  be  eliminated  from  S.  1284. 

VIII.  Conclusion 

The  Chamber  respectfully  suggests  that  the  asserted  class  action  "problem" 
is  at  best  theoretical  and  does  not  justify  any  new  legislation.  If  Congress  never- 
theless proceeds  to  consider  new  legislation  a  far  simpler  solution  would  be  a 
bill  authorizing  each  state  attornej-  general  to  sue  as  a  class  representative  under 
existing  class  action  safeguards,  irrespective  of  whether  the  state  qualifies  as  a 
purchaser  or  has  been  injured  in  its  proprietary  capacitJ^ 

In  any  event,  it  is  suggested  that  the  policy  question  posed  in  the  Legislative 
Staff's  Class  Action  Study  by  the  Senate  Commerce  Committee  should  be  resolved 
prior  to  drafting  of  any  new  legislation.  The  Legislative  Staff's  Studj'  concluded 
that  if  there  is  a  problem,  it  is  a  consumer  class  action  problem —  and  that  any 
new  consumer  class  action  statute  could  be  justified  only  in  terms  of  compensation 
to  injured  consumers,  prevention  of  unjust  enrichment,  and  deterrence.  These  are 
laudable  objectives  which  the  Chamber  endorses  and  which  are  often  cited  by 
supporters  of  the  parens  ])atriae  bills.  Yet,  the  Legislative  Staff's  Study  recog- 
nized that  all  of  these  objectives  may  not  be  achievable.  As  put  by  the  Staff: 
"Most  large  cases  with  small  individual  claims  are  particularly  apt  to  be 
unmanageable  if  their  chief  purpose  is  viewed  as  individual  compensation."  " 

As  previously  noted,  a  massive  lawsuit  would  be  no  more  manageable  merely 
because  it  is  presented  under  the  umbrella  of  parens  patriae  or  merely  because 
Congress  passes  a  new  law  authorizing  unmanageable  litigation. 

According  to  the  Staff's  analysis.  Congress  is  faced  with  a  policy  choice.  (1) 
Congress  may  retain  individual  compensation  as  the  primary  purpose  of  class 
actions,  in  which  even  Congress  would  be  "secure  in  the  knowledge  that  in  a  large 
number  of  cases  the  resulting  litigation  will  fully  accomplish  that  statutory  purpose 
under  present  Rule  23",  but  Congress  should  "accept  the  fact  that  individual  relief 
is  not  feasible  in  all  class  suits."  "^  (2)  Alternativel.y,  in  those  cases  where  individual 
relief  is  not  feasible.  Congress  may  examine  legislation  to  achieve  other  legitimate 
goals,  such  as  "prevention  of  unjust  enrichment  and  deterrence  .  .  .  when 
significant  individual  recovery  is  not  possible."  " 

The  staff  went  on  to  conclude  that  after  Congress  has  made  the  basic  pohcy 
decision  between  the  competing  interests  identified  above,  then  Congress  "must 
design  carefully  the  enabling  procedures  included  in  any  consumer  class  action 
bill"  so  as  to  implement  the  policy  decision  made.^* 

The  proposed  parens  patriae  legislation  needs  far  more  study  and  consideration. 
In  their  present  form,  these  bills  should  be  rejected. 


'4  Class  Action  Study  at  30. 
"  Class  Action  Study  at  31. 
'6  Ibid  (emphasis  supplied). 
"  Ibid. 
78  Ibid. 
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APPENDIX 


Consumer  Statement  of  Claim  Approved 
in  California  v.  Frito-Lay 
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ClJ-'ni^nl  v.-i",   i   con^umcf    frstding  in   Ihc  Sljtc  of  CaIt(oniia,  An/ono  Of   Nf-^.ijj  y.lio  mo-Jc  fiufili^i^Ci  ol   j-o!. i;o  c'"r'i.  l)"il:ccu-:- 
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Jjno.iry  \,  IClj?  to  Dccerr'jcr  31.  1970. 
1.     I'o//  miny  persons,  including  your ic If.  v.-CfC  in  your  lioii-.cfiolfi  during  Ihc  period  January  I.  10C7-throuf,'i  Decern bcr  31,  197  0?; 


2.    Slalc  Die  nam::  of  cacli  [iciif  n  ll\tl  v/as  in  your  liouscholil  d-jrinc]  llie  period  J-lnuaiy  1.  13G7  ihiojr,'"  December  31,  1070; 


3,  How  much  did  you  s;M-nd  r*-*r  month,  on  Ihc  avfr.>^c.  for  lolal  food  (-.urctiaw-S  for  your  houicnold  tJurrn.j  ihe  peMO<f  Januaty  1. 
19G7  il.rt.ji'i  Oeccrril  tr  jl.  10707: 

4.  Ilcw  mucfi  did  yoj  i.ncnd  i»ei  monili.  on  ihc  avL-r.-^-^c.  to  pjfctiaie  pot.ito  chuis.  com  c'lips,  l>jrl)eciif  fla/orcd  pof.no    chi;^j  or 
lor  lit  la  c'lips  for  you'  t»c  j'.rf.c'd  dii'mg  Ihc  fonod  JofiiMfy  1,  10G7  ihrouQd  Dccemtjcr  31,  1 9  70  in  Ca'ifornic.  Arizona  or  rJcwda?: 
Ui^dciSl.tO  L]  SlC/3-S3raQ  O.erS3.00Q 

I  ifi-c'air  under  (--n.^'ty  of  rciiury  tiial  Ihc  information  contained  in  Uin  riaim  form  it  true  pnd  correct  !o  Ihc  !*rst  of  my 
f.no^.Icd^e  and  li^.'Vf  I  iccoiinuc  that  a  knt^vln^,ly  and  mole'ialiy  false  ll.ilcrnent  if  mode  herein  is  If>e  fc'unv  o'  r^'iu'y  uni'rr 
1Q  U.S.C.  1G2  1  ae.d  m:)!  V  nr.vm'ji/  mailing  a  r-almjlly  (a'se  slalcmeni  lo  on  adiU'Jicalory  agency  cf  llic  UaiUJ  Scales  Guvernr..cnl 
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{Sir,(iatuie  of  Claimanl) 
Only  one  cl*im  may  lio  lilitl  i.Cf  hbulrholri.    1  Im  clams  rnuil  he  j.Oilmai  kth  no  lelni  thin  Apr. I  ?1,  107'j. 
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■  dcleiminc  Uib  erroun:  claimant  t'lall  icccnri  as  a  [iro  rata  bain  of  lite  sciilcmcnl  fund.) 


TITLE  V:    PREMERGER  NOTIFICATION 

While  Title  V  is  headed,  "Premerger  Notification,"  it  goes  much  beyond  re- 
quiring corporations  contemplating  mergers  to  "notify"  the  FTC  and  the  Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  (AAG).  It  requires  the 
filing  of  information  of  undefined  scope  bearing  on  the  legal  propriety  of  the  pro- 
posed merger;  and  it  gives  the  FTC  and  the  AAG  virtual  licensing  power  over  the 
proposed  merger.  Its  impact  is  not  limited  to  mergers;  it  covers  any  sale  of  an 
asset  (which,  literally  read,  could  be  from  inventory)  by  a  person  engaged  in  com- 
merce to  another  person  engaged  in  commerce.  It  also  confers  power  to  prescribe 
accounting  methods. 

/.   Title  V  Would  Give  The  Government  Licensing  Power  Over  Mergers 

This  title  would  add  a  new  Section  23  to  the  Clayton  Act  to  prohibit  any  person 
designated  by  the  Federal  Trade  Commission  (Section  23(a) (3))'9  from  acquiring 
"any  part  ...  of  the  assets  of  another  person"  (Section  23(a))  without  filing, 
in  duplicate  originals  with  the  FTC  and  the  AAG  a  document  containing  "such 
information  and  documentary  material  as  the  Federal  Trade  Commission  .  .  . 
shall  by  general  regulation  prescribe  .  .  ."  (Section  23(b)(2)).  In  case  the  original 
general  regulation  overlooks  anything,  Section  (c)(1)  would  authorize  either  the 
FTC  or  the  AAG  to  require  the  filing  of  "additional  information  and  documentary 
material." 


"  There  are  some  dollar  requirements  specified  in  Section  23(a),  but  the  FTC  is  given  plenary  power 
to  change  them.  Section  23(b)(4). 
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There  is,  obviously,  an  inherent  problem  in  drafting  a  premerger  notification 
law.  Section  7,  like  the  present  proposal,  applies  to  acquisitions  of  assets,  but  with 
the  qualification  that  the  acquisition  must  substantially  lessen  competition — a 
qualification  which  rules  out  ordinary  commercial  transactions.  But  the  present 
proposal  wants  to  leave  the  FTC-AAG  free  to  make  their  own  determination  of 
whether  or  not  any  transaction  whatsoever  violates  Section  7.  There  is  no  way  we 
can  see  to  give  them  the  premerger  notifications  they  want  without  authorizing 
them  to  demand — as  the  bill  does — advance  notice  of  every  commercial  trans- 
action. 

These  provisions  are  innocent  of  any  requirement  that  the  proposed  acquisition 
be  an  acquisition  in  the  nature  of  a  business  merger  or  have  any  effect  on  competi- 
tion. Consider  a  literal-minded  example.  If  a  person  engaged  in  commerce  acquires 
a  popsicle  from  some  other  person  engaged  in  commerce,  the  required  document 
must  be  filed,  unless  perchance  the  FTC,  in  the  merciful  exercise  of  the  plenary 
power  conferred  upon  it,  should  ".  .  .  by  general  regulation  except  classes  of 
persons  and  transactions  from  the  notification  requirements  thereunder  .  .  ." 
(Section  23(b)(4)).  In  other  words,  under  Title  V,  ordinary  commercial  buying 
and  selling  in  the  United  States  could  require  leave  and  license  from  the  FTC. 

If  an  exception  is  not  granted  by  the  FTC,  our  popsicle  purchaser  would  have  to 
wait  60  days  *"  before  carrying  out  his  acquisition — unless  the  FTC  or  the  AAG 
asked  further  information  and  more  documents  and  extended  the  period  another 
30  days,  to  90  days.  Section  23(c)(2).  Or  the  FTC  and  the  AAG  might  manifest 
their  grant  of  a  merger  license  explicitly  instead  of  suh  silentio,  by  waiving  the 
60-90  day  waiting  period  and  publishing  notice  in  the  Federal  Register — not,  of 
course,  that  they  approve  the  merger — but  rather  that  neither  "intends  to  take 
any  action  in  respect  to  the  acquisitions." 

Title  V  does  not  make  an  acquisition  illegal  if  the  FTC  and  the  AAG  withhold 
their  consent;  it  merely  provides  that  the  acquisition  is  to  be  put  on  ice  pendente 
lite.  The  risk  that  a  Federal  Court  might  differ  with  the  FTC-AAG  view  (or 
that  they  might  differ  with  each  other)  is  resolved  in  favor  of  requiring  a  Federal 
Court,  on  application,  to  order  the  acquiring  firm  ".  .  .  to  maintain  the  personnel, 
assets,  stock  or  firm  being  acquired  as  a  separate  entity,  and  requiring  the  profits 
of  the  acquired  firm,  stock,  or  assets  to  be  placed  in  an  escrow  account,  pending 
the  outcome  of  the  proceeding  or  action." 

Such  orders  are  common  in  present-day  litigation  under  Section  7  of  the  Clay- 
ton Act.  But  there  are  qualifications: 

(a)  The  District  Court  today  has  discretion  in  framing  the  order,  so  that  the 
ordinary  business  operations  of  the  acquiring  and  acquired  companies  can  be 
conducted  in  a  businesslike  way  during  the  pendency  of  the  action.  The  new 
"separate  entity"  and  "profits  escrow"  requirements  may  well  not  be  consistent 
with  viable  operation  of  the  acquired  firm.  After  all,  a  common  reason  for  selling 
out  is  unprofitable  operations;  and  some  flexibility  Is  required  in  these  "freeze" 
orders  to  make  it  possible  for  the  acquiring  company  to  correct  the  cause  of  the 
acquired  company's  lack  of  success.  Given  the  five  to  ten  year  time  period  normal 
to  Section  7  litigation,  Section  23(g)  confers  a  veto  power  on  the  FTC  and  AAG 
except  in  the  cases  where  an  inflexible  23(g)  order  might  perchance  be  appropriate. 

(b)  Today,  an  acquiring  company  in  a  disputed  Section  7  situation  has  the 
burden  of  the  risk  that  the  acquisition  may  be  a  loser — as  many  of  them  are.  An 
acquiring  company  also  has  the  benefit  of  the  possibility  that  the  acquired  com- 
pany may  increase  in  value  pendente  lite — and  in  a  few  cases  this  has  indeed 
occurred.  Apparently  these  few  cases  have  stirred  up  some  resentment,  because 
the  proposed  Section  23(g)  provides  that  in  case  the  Government  wins  its  Section 
7  case,  the  acquired  company  has  to  be^sold  "at  a  price  not  to  exceed  the  purchase 
price,"  and  apparently  all  "profits  held  in  escrow"  are  to  be  thrown  in  free! 

(i)  There  is  no  provision  as  to  how  the  lucky  buyer  of  a  forced  divestiture 
below  the  fair  market  value  of  the  divested  entity  is  to  be  selected — whether 
by  the  divesting  company,  the  District  Court,  the  AAG,  or  some  other 
government  entity. 

(ii)  There  is  no  provision  preserving  to  the  unlucky  loser  of  a  Section  7 
case  the  appreciation  in  dollar  value  resulting  from  (a)  inflation  of  the  cur- 
rency by  the  party  plaintiff,   (b)  improved  management  by  the  acquiring 
company,  or  (c)  additional  investment  by  the  acquiring  company  in  the  mod- 
ernization and  improvement  of  the  acquired  property. 
It  seems  evident  that  the  total  effect  of  these  provisions  is  to  make  it  com- 
merically  impossible  to  proceed  with  a  merger  transaction  of  which  either  the  FTC 
or  the  AAG  disapproves.  Title  V  blocks  effective  judicial  review  of  their  regulatory 
action. 


•"  Section  23(b)(3)  uses  a  waiting  period  of  "at  least  30  days"  for  acquisitions  involving  only  small  com- 
panies: but  it  is  ambiguous  as  to  whether  the  30-day  period  could  be  increased  by  FTC. 
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II.  Title  V  Would  Authorize  Government  to  Prescribe  Accounting  Systems 

A  further  extension  of  FTC-AAG  power  is  found  in  Section  23(b)  (4),  whereby 
tlie  FTC,  after  consultation  with  the  AAG,  "is  authorized  and  directed  ...  to 
prescribe  accounting  methods  for  reporting  thereunder  .  .  ."' 

A  provision  giving  a  Government  agency  general  power  to  prescribe  account- 
ing methods  for  unregulated  industry  is  wholly  unwarranted.  Such  requirements 
are  common  in  regulated  industry  ;  and  the  experience  in  regulated  industry 
is  such  that  few  accountants  indeed  want  to  extend  the  use  of  agency-prescribed 
accounting  methods  to  new  fields. 

The  problem  with  bureaucratic  control  of  accounting  methods  is,  as  with 
bureaucratic  control  of  everything  else,  a  lack  of  adaptability  to  change  and 
individual  circumstances.  The  accounting  profession  is,  for  exemple,  presently 
wrestling  with  the  problem  of  adapting  accounting  systems  to  the  effects  of 
continuing  inflation — and  nothing  could  be  more  unwelcome  than  an  FTC  non- 
solution  to  the  problem. 

The  SEC  has  worked  extensively  with  the  development  of  accounting  standards; 
but  despite — or  perhaps  because  of — its  far  greater  familiarity  with  accounting 
problems,  it  has  rarely  undertaken  to  prescribe  accounting  methods,  whether  for 
reporting  under  the  Securities  and  Exchange  Act  or  otherwise. 

The  fact  that  the  FTC-prescribed  methods  would  apply  "only"  to  reports 
filed  under  Section  23  is  no  answer  to  the  problem.  Modern  business  being  what  it 
is,  no  person  engaged  in  commerce  could  deliberately  use  an  accounting  system 
which  precluded  it  from  filing  under  Section  23 — especially  since  Section  23  requires 
fihng  on  all  acquisitions  of  assets — even  a  popsicle,  as  pointed  out  above — unless 
FTC  makes  some  exceptions  to  the  requirement. 

An  intention  to  engage  in  merger  activity  is  thus  not  the  only  possible  condition 
precedent  to  a  need  to  file  under  Section  23.  In  terms  of  the  power  granted  to 
FTC,  the  exception  of  transactions  of  purchase  and  sale  in  the  ordinary  course 
of  business  (discussion  above)  could  well  be  allowed  only  on  condition  that  the 
company  seeking  the  exception  file,  say,  line  of  business  reports  in  accordance 
with  FTC  prescribed  accounting  methods. 

The  reports  being  public  documents,  the  filing  company  would  face  a  dilemma: 
Either  publish  a  set  of  reports  on  accounting  principles  suited  to  its  business  for 
filing  under  SEC-administered  legislation,  and  then  undertake  to  explain  the 
differences  appearing  on  FTC  filings ;  or  use  the  FTC  methods  for  both — however 
inappropriate  those  methods  might  be. 

III.  General  Comments 

The  view  of  the  National  Chamber  on  premerger  notification  are  influenced 
by  the  belief  that  the  great  majority  of  merger-type  transactions  are  economically 
healthy,  reflect  the  process  of  business  entry  and  exit  vital  to  the  free  enterprise 
system,  and  should  not  be  the  subject  of  Government  intervention  except  when, 
in  the  language  of  Section  7  of  the  Clayton  Act,  they  result  in  substantial  lessening 
of  competition. 

Only  a  very  small  percentage  of  mergers  has  the  prohibited  effect;  the  great 
majority  represent  the  processes  of  competition  at  work.  There  is  no  showing  of 
a  need  to  burden  ordinary  business  transactions  with  an  elaborate  reporting- 
and-delay  system  in  order  to  catch  the  violations  of  Section  7 ;  mergers — especially 
big  ones — are  widely  reported  in  the  financial  press,  and  they  do  not  lend  them- 
selves to  concealment  or  conspiracy. 

No  merger  problem. — The  proposed  legislation  incorrectly  assumes  the  existence 
of  a  "merger  problem".  According  to  the  latest  authoritative  figures  of  W.  T. 
Grimm  &  Co.  of  Chicago  announced  on  April  8,  1975,  mergers  and  acquisitions  in 
the  calendar  quarter  ending  March  31,  1975  decreased  by  34%  over  the  comparable 
1974  quarter.  More  importantly,  this  was  the  ninth  successive  quarterly  decrease 
in  merger  activity. 

What  is  even  more  important  is  the  fact  that  the  size  and  nature  of  mergers 
and  acquisitions  have  changed  substantially  in  recent  years.  The  Grimm  report 
indicates  that  during  the  first  quarter  of  1975,  290  of  575  mergers,  or  nearly 
51%,  involved  the  "sale  of  a  product  line,  division  or  subsidiary  of  a  parent 
company."  The  attached  article  of  April  21,  1975,  from  Business  Week  confirms 
that  most  current  merger  and  acquisition  activity  involves  divestitures  necessi- 
tated by  economics;  they  are,  in  effect,  distress  sales. 

In  other  words,  the  proposed  legislation  is  aimed  at  a  non-existing  "problem" 
of  big  corporations  supposedly  gobbling  up  small  corporations  and  increasing 
industrial  concentration,  whereas  it  would  have  the  clear  effect  of  making  it 
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difficult  if  not  impossible  for  corporations  to  become  smaller  by  divesting  opera- 
tions which  do  not  fit  the  finances  or  operations  of  the  selling  company. 

Two  sides  to  every  merger. — There  are  two  sides  to  every  merger  or  acquisition — 
the  selling  party  as  well  as  the  acquiring  part}'.  Most  merger  transactions,  in 
fact,  are  initiated  by  parties  wanting  to  sell  their  business.  Very  often  they  have 
estate  problems,  tax  problems,  financial  problems,  etc.  They  often  lack  family 
successors;  their  sons  have  opted  for  careers  in  medicine  or  law,  for  example, 
rather  than  the  family  business.  The  proposed  legislation  would  make  it  difficult 
if  not  impossible  for  such  parties  to  dispose  of  their  businesses  normally.  What 
is  more,  in  the  case  of  death  of  the  business  owner,  the  time  delays  involved  in 
the  proposed  legislation  would  cause  severe  damage  to  the  business  pending 
divestiture. 

Proposal  ayiti-cornpetitive. — The  proposed  law  is  actually  anti-competitive. 
Most  mergers  are  a  normal  expression  of  the  competitive,  free  enterprise  process, 
in  which  many  entrepreneurs  or  innovators  desire  to  sell  their  businesses  in  order 
to  reap  the  reward  for  their  development  efforts;  still  others  exit  because  they 
have  been  unsuccessful  in  waging  competition.  Whatever  the  reason,  their  exit 
usually  presents  an  opportunity  for  the  entry  of  new  competitors.  This  occurs 
in  all  but  the  most  capital  intensive  markets.  By  freezing  or  clogging  exit  channels, 
the  proposed  legislation  would  clog  the  normal  channels  of  entry  that  have  long 
existed.  It  is  no  accident  that  times  of  prosperity  are  accompanied  by  more  mergers 
and  acquisitions  than  times  of  recession  and  depression.  At  the  same  time,  periods 
of  prosperity  witness  a  vast  upsurge  in  the  successful  entries  of  new  business. 
A  great  part  of  the  incentive  for  the  entry  of  new  business  is  the  potential  for 
some  day  selling  the  new  business  at  a  profit.  Thus,  mergers  and  acquisitions  and 
new  business  entries  are  evidence  of  a  healthy  economy.  It  is  only  the  few  anti- 
competitive mergers  and  acquisitions  that  should  be  prevented. 

Timely  notice  available. — For  six  years  the  Federal  Trade  Commission  has  con- 
ducted a  pre-merger  notification  program  under  existing  law.  Further,  almost 
universally,  meaningful  merger  and  acquisition  intentions  are  promptly  reported 
in  the  press.  No  evidence  whatsoever  has  been  presented  of  increases  in  concen- 
tration or  injuries  to  competition  resulting  from  lack  of  timely  pre-merger 
information. 

Denial  of  constitutional  rights. — The  automatic  injunction  and  the  waiting  period 
provisions  amount  to  a  denial  of  due  process  of  law.  By  administrative  fiat — 
without  hearing,  without  any  proof  of  violation  and  without  opportunity  for  a 
court  to  exercise  any  discretion  whatsoever — any  acquisition  can  be  barred 
for  the  duration  of  the  case.  Long  time  delays  resulting  from  injunctions  will 
involve  inevitable  changes  in  business  conditions  and  values  of  assets  or  securities 
and  will  force  abandonment  of  mergers.  The  waiting  period  provisions  would  have 
a  similar  effect.  Together,  they  amount  to  an  improper  restraint  on  the  alienation 
of  property,  which  is  in  effect  the  taking  of  property  without  due  process  of  law. 

Injunctive  relief  already  available. — The  law  already  provides  for  injunctive 
relief  in  antitrust  cases.  Sherman  Act,  15  U.S.C.  Sec.  4;  FTC  Act,  15  U.S.C., 
Sec.  53;  All  Writs  Act,  28  U.S.C.  Sec.  1651(a).  But  the  granting  of  such  relief 
is  in  the  discretion  of  the  court.  Traditionally,  some  showing  of  need  and  proba- 
bility of  harm  have  been  required  for  the  granting  of  such  relief.  Injunctive  relief 
has  been  granted  in  various  forms  in  a  number  of  merger  cases.  Courts  also  have 
denied  injunctive  relief  in  merger  cases,  recognizing  the  great  harm  that  can  be 
done  to  the  parties  as  a  result  of  delays  in  consummating  a  transaction.  There  is 
no  showing  that  statutory  procedures  have  not  been  adequate. 

Small  minority  of  mergers  illegal. — TiJ^le  V  appears  to  be  based  on  the  assumption 
that  all  mergers  are  entered  into  in  complete  disregard  of  the  antitrust  laws  and 
that  therefore,  extraordinary  powers  must  be  granted  to  the  FTC  and  the  de- 
partment of  Justice  to  prevent  a  flood  of  illegal  mergers.  In  fact,  corporations  of 
any  significant  size,  when  contemplating  an  acquisition,  exhaustively  analyze  the 
antitrust  aspects  both  prior  to  and  during  negotiations.  Only  a  very  small  number 
of  mergers  which  take  place  result  in  proceedings  being  filed  and  in  a  lesser  num- 
ber is  the  government  successful. 

IV.  Conclusion 

The  powers  granted  to  the  authorities  by  Title  V  are  so  sweeping  as  to  dras- 
tically inhibit  acquisitions  or  divestitures.  There  is  no  showing  that  the  present 
powers  of  the  authorities  are  not  adequate  to  deal  with  those  mergers  which  in 
fact  violate  Section  7.  The  inhibition  of  acquisitions  may  be  anticompetitive  in 
that  effective  allocation  of  capital  resources  and  the  entry  and  exit  of  competitors 
will  be  restricted.  The  National  Chamber  opposes  the  proposal. 
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Attachment — Title  V:  Premerger  Notification 
(From  Business  Week,  April  21,  1975] 

A  coast-to-coast  sampling  of  companies  looking  for  a  buyer 
Corporate  parents  .   .   .   With  holdings  on  the  block 

Certain-teed  Products  Corp.,  Val-     Realtec,  Inc.,  a  land  developer,  plus  a  dozen 

ley  Forge,  Pa.  other  'investments' 

Consolidated  Foods  Corp.,   Chi-     Fuller  Brush  Co. 
cago  Authentic  Furniture 

B.P.  John  Furniture 
Gem  Furniture 

Good  Tables- Woodland  Furniture 
Continental    Investment    Corp.,     Waddell  &  Reed,   Inc.,  Kansas  City  mutual 
Boston  fund  and  insurance  company 

Investors  Mortgage  Insurance  Co.,  Boston 
Downe     Communications,     Inc.,     Founders  Funds,  Denver 

New  York 
Evans    Products    Co.,    Portland,     A  housing-oriented  list  that  includes  Evans' 
Ore.  Canadian    Div.,    plywood,    hardwood,    and 

plastics  operations,  and  seven  facilities  for 
making  precut  homes 
General     Foods     Corp.,     White    Viviane  Woodard  Corp.,  home-sold  cosmetics 

Plains,  N.Y. 
Genesco,  Inc.,  Nashville,  Tenn.        S.H.  Kress,  variety  stores 
Mattel,  Inc.,  Hawthorne,  Calif.        Ringling   Bros.-Barnum  &   Bailey   Combined 

Shows,  Inc. 
Norris  Industries,  Inc.,  Los  An-     Pressed  Steel  Tank  Co.,  high-pressure  tanks 
geles  for  industrial  gases 

Acquisitions — An  Urge  To  Purge  Misfit  Operations 

Like  many  other  U.S.  corporations  recently.  Consolidated  Foods  Corp.,  the 
giant  Chicago-based  conglomerate,  has  gone  back  to  the  drawing  board.  Last 
week.  Consolidated  put  its  whollj'  owned  Fuller  Brush  Co.  and  four  assorted 
furniture  makers  on  the  block,  suggesting  that  the}'  might  fit  more  comfortably 
into  some  other  corporate  bag.  The  "for  sale"  sign  on  Fuller  Brush,  however,  is 
onl}^  one  of  a  forest  that  has  sprung  up  on  unwanted  divisions,  subsidiaries,  and 
once-prized  acquisitions  as  corporations  trim  for  difficult  times. 

W.  T.  Grimm  &  Co.,  Chicago-based  merger  brokers,  noted  this  week  that  of  the 
579  merger  announcements  in  the  first  quarter,  290,  or  nearly  51%,  "pertained 
to  the  sale  of  a  product  line,  division,  or  subsidiary  of  a  parent  compan3\"  And 
there  are  plenty  more  on  the  market.  "Every  major  company,"  says  Cambridge 
(Mass.)  merger  consultant  James  N.  Kelly,  "has  something  they'd  like  to  get 
rid  of — at  the  right  price."  An  East  Coast  manufacturer  says  he  hears  from  "two 
companies  a  week  wanting  to  sell  us  something." 

While  the  number  of  successful  deals  rose  in  the  first  quarter,  the  problems 
of  the  business  downturn,  liquidity  crunch,  disarray  in  the  equitj^  markets,  and  a 
growing  corporate  wariness  of  straying  into  unknown  areas  have  left  a  lot  of 
holdings  lingering  on  the  vine.  Mattel,  Inc.,  the  West  Coast  toy  maker,  is  still 
seeking  a  buyer  for  the  Ringling  Bros.-Barnum  &  Bailey  Combined  Shows  and 
a  partly  built  Circus  World  park  near  Orlando,  Fla.  Both  appeared  sold  to  the 
Gulf  Oil  Corp.  last  year  until  its  board  balked  at  the  idea.  Genesco,  Inc.,  has  been 
unable  in  two  years  to  sell  the  188  S.  H.  Kress  variety  stores,  although  they 
broke  even  last  year  on  sales  of  $120-million  after  a  $9-million  loss  in  1973.  This 
week,  a  spokesman  conceded  that,  if  a  buyer  is  not  found,  Genesco  may  .simply 
reabsorb  Kress  back  into  its  operations. 

Change  of  tactics. — In  less  stringent  times,  merger  brokers  feel.  Consolidated 
Foods  probabl.v  would  have  handled  the  proposed  sale  of  Fuller  Brush  and  the 
furniture  companies  more  discreetly,  waiting  until  a  deal  was  close  before  an- 
nouncing it.  Last  week,  the  company  mentioned  neither  an  asking  price  nor  a 
potential  buyer,  and  John  H.  Bryan,  Jr.,  president  and  chief  executive  officer, 
said  the  company  has  written  off  about  $28-million  to  cover  its  probable  losses. 
"It  was  kind  of  an  unusual  way  to  go  about  it,"  says  W.  T.  Grimm,  the  Chicago 
merger  broker.  Given  Consolidated's  experience  at  dealing  in  and  out  of  acquisi- 
tions, others  in  the  field  suggest  that  it  may  have  exhausted  the  more  normal 
means  of  quiet  negotiation  before  broadcasting  its  intent. 
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A  major  Philadelphia  company  with  a  $25-million  subsidiary  it  would  like  to 
shed  is  going  about  it  more  secretly,  and  with  reason  "We  never  want  to  talk 
about  it,"  says  a  spokesman.  "Somehow  news  that  it  was  for  sale  leaked  out  a 
while  back,  and  the  price  was  immediately  cut  in  half.  We  were  interested  in 
continuing  the  charade  that  it  was  a  healthy  division  and  that  we  would  shed  all 
sorts  of  tears  to  lose  it  when,  in  fact,  we'd  have  been  happier  than  hell  to  get  rid  of 
it." 

For  several  luckier  corporations,  the  task  of  reshaping  the  company 
disacquisition  has  been  accomplished  with  minimal  trouble.  Two  weeks  ago, 
Insilco  Corp.,  the  Connecticut  parent  of  International  Silver  and  others,  wound 
up  the  sale  of  the  last  two  of  eight  subsidiaries  it  wanted  to  shed.  "On  a  combined 
basis,"  says  Executive  Vice-President  Lawrence  J.  De George,  "we  have  sold 
companies  totaling  about  $70-million  in  sales  and  under  $l-million  in  net  profit 
after  taxes  for  about  $38-million.  We  have  been  trading  up  .  .  .  We  deployed 
the  capital  in  them  to  more  productive,  higher-yielding  uses." 

Forced  Issue. — Fully  aware  of  the  problems  of  selling  high-dollar  subsidiaries 
in  the  current  economic  environment,  Phillips  Petroleum  Co.  mounted  a  six-man 
team  to  find  a  buyer  for  its  900  West  Coast  service  stations  and  a  California 
refinery  that  it  was  under  court  order  to  sell.  Proving  that  in  the  oil  industry,  at 
least,  such  a  task  is  not  impossible,  Phillips  has  now  signed  a  letter  of  intent  with 
The  Oil  Shale  Corp.  for  sale  of  the  properties.  The  hardest  part,  according  to 
Robert  S.  McConnell,  assistant  to  the  president  and  head  of  the  disacquisition 
team,  was  finding  a  companj'  small  enough  to  pass  muster  with  the  Justice  Dept. 
yet  big  enough  to  afford  to  buy.  "You  have  to  walk  a  tight  line  between  these  two 
requirements,"  he  says,  "and  it  makes  the  sale  of  assets  this  large  very  difficult." 

Forced  divestitures,  indeed,  have  helped  cram  the  market  with  available  sub- 
sidiaries and  have  created  some  of  the  more  disgruntled  sellers.  H.  Jack  Meany, 
president  of  Los  Angeles-based  Norris  Industries,  Inc.,  is  one.  Norris  consented 
to  a  federal  decree  last  February  to  shed  its  Pressed  Steel  Tank  Co.,  a  INIilwaukee 
maker  of  compressed  gas  containers,  which,  according  to  Meany,  Norris  Industries 
raised  from  a  "marginal  operation"  to  a  "growing  and  profitable"  company  of 
$6-million  assets.  "We'd  hate  at  any  time  to  have  to  sell,"  he  says,  "but  this  is 
the  most  inopportune  time  I  can  imagine.  A  year  or  two  ago  we  could  have  ex- 
pected to  get  10  to  15  times  earnings;  now  we're  hoping  for  6  to  8."  Partly  be- 
cause of  the  reduced  asking  price,  however,  Meany  foresees  no  problem  selling. 

For  other  sellers,  However,  the  chase  eventually  becomes  not  worth  the  effort. 
Scott  Paper  Co.,  for  instance,  had  its  paper  and  plastic  cup  division  and  a  ski 
resort  up  for  sale.  Last  November,  when  no  buyers  had  been  unearthed,  Scott 
simply  discontinued  the  $10-million  division,  taking  a  $1.7-million  after-tax  loss. 
Then,  when  no  one  else  would  take  it,  Scott  gave  its  "Squaw  Mountain  at  Moose- 
head"  ski  resort  outright  to  the  state  of  Maine.  The  gift  included  2,300  acres  of 
woodland  and  a  55-room  resort  hotel. 

TITLE  VI :  NOLO  CONTENDERE 

Despite  appearances,  what  is  really  being  proposed  under  Title  VI  of  this  bill 
is  the  elimination,  in  practical  effect,  of  the  alternative  of  entering  a  plea  of  nolo 
contendere  in  criminal  antitrust  proceedings. 

Those  in  favor  of  such  a  change  generally  argue  that  the  plea  of  nolo  is  a  "loop- 
hole," the  limination  of  which  would  provide  great  benefits  to  the  private  litigant 
and  vastly  improve  the  over-all  efficiency  of  antitrust  enforcement.  Each  of  these 
assumptions  if  fallacious. 

To  begin  with,  the  plea  of  nolo  contendere  is  not  a  legal  "loophole."  It  is  an  im- 
portant tool — just  as  important  as  its  civil  equivalent,  the  consent  decree — for 
the  pragmatic  and  efficient  enforcement  of  the  antitrust  laws.  The  same  penalty 
may  be  adjudged  as  upon  a  conviction  by  guilty  plea  or  verdict.  Hudson  v.  U.S., 
272  U.S.  451  (1926);  U?iited  States  v.  Food  &  Grocery  Bureau  of  Southern  Cal, 
43  F.  Supp.  974,  979  (S.D.  Cal.  1942).  Most  importantly,  a  defendant  has  no  auto- 
matic right  to  a  plea  of  7iolo  contendere;  acceptance  or  rejection  is  a  matter  of  des- 
cretion  with  the  court,  as  provided  by  Rule  11  of  the  Federal  Rules  of  Criminal 
Procedure.  Such  pleas,  for  example,  were  rejected  in  the  so-called  electrical  cases 
United  States  v.  Westinghouse  Elec.  Corp.,  1960  Tr.  Cas.  Par.  69,699  (D.C.E.D.  Pa. 
1960). 

In  determining  whether  to  accept  the  plea,  the  courts  have  considered  various 
practical  factors  relating  to  whether  or  not  the  public  Jnterest  would  be  better 
served  by  its  acceptance  or  rejection.  Such  factors  include  the  court's  docket  and 
the  savings  to  the  government  of  the  tremendous  expense  involved  in  a  trial. 
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United  States  v.  Safeway  Stores,  20  F.R.D.  451  (N.D.  Tex.  1957).  The  enforcement 
of  the  antitrust  laws  must  take  place  within  a  world  of  not  unlimited  time  and 
resources.  The  practical  value  and  necessity  of  the  pleas  of  7iolo  contendere  were 
both  seen  and  intended  by  Congress.  Twih  Ports  Oil  Co.  v.  Pure  Oil  Co.,  26  F. 
Supp.  366  (Minn.  1939). 

These  realistic  provisions  dispense  with  lengthy  and  expensive  trials  and  allow 
the  Justice  Department's  Antitrust  Division  to  spread  its  resources  and  to  provide 
considerably  more  extensive  enforcement.  The  impact  of  the  proposed  legislation 
on  the  courts,  the  Justice  Department  and  antitrust  enforcement  generally,  as  a 
result  of  the  burden  of  having  most  cases  go  to  trial  would  be  highly  counter- 
productive. 

Aside,  from  these  practical  considerations,  judges,  in  exercising  their  discretion, 
consider  various  mitigating  factors  in  determining  whether  to  accept  a  7iolo 
contendere  plea.  These  factors  include  the  following: 

(a)  The  gravity  and  nature  of  the  offense  should  be  considered.  Antitrust 
actions  are  sometimes  brought  under  novel  theories.  Whether  certain  busi- 
ness practices  overstep  legal  boundaries  can  frequently  be  a  matter  over 
which  lawyers  and  judges  have  justifiable  disagreements.  Violations  may 
be  unintentional. 

(b)  Win  or  lose,  long  antitrust  trials  may  generate  considerable  adverse 
publicity  for  the  defendant  as  well  as  baseless  litigation  by  private  parties. 

(c)  The  government's  case  may  be  such  that  the  likelihood  of  the  govern- 
ment prevailing  is  highly  uncertain. 

(d)  The  health  of  individual  defendants  and  the  costs  of  trial  to  individual 
and  corporate  defendants  may  make  it  disadvantageous  to  go  to  trial  despite 
a  total  belief  in  their  innocence. 

The  weight  and  application  to  be  given  to  any  combination  of  these  factors 
is  a  matter  best  left  to  judicial  discretion.  The  proposed  legislation  is  nothing  less 
than  an  attempt  to  legislatively  usurp  a  proper  function  of  the  judiciary  with  a 
blanket  rule  that  cannot  possibly  be  as  fair  or  just  as  the  present  evaluation  by  the 
judiciary  of  each  case  on  its  own  individual  merits. 

And  what  of  the  practical  benefits  allegedly  to  be  expected  from  the  passage  of 
Title  VI?  Just  how  much  time,  effort  and  expense  would  be  saved  the  private 
litigant  by  virtue  of  the  availability  of  prima  facie  evidence  derived  from  those 
nolo  contendere  pleas  that  are  accepted  by  the  court?  Upon  close  analysis,  the 
answers  to  these  questions  are  not  those  assumed  by  the  proponents  of  this 
legislation. 

The  use  of  'prima  facie  evidence  would  not  appreciably  decrease  the  process  of 
pretrial  discovery  or  evidentiary  submission  at  trial.  Nor  can  it  be  expected  to 
substantially  decrease  the  length  of  time  from  inception  to  ultimate  disposition  of 
antitrust  litigation  or,  for  that  matter,  the  actual  length  of  the  trial  itself. 

No  experienced  lawyer  would  limit  his  case  to  the  simple  demonstration  of 
injury  and  proof  of  damages  to  his  client  while  relying  solely  on  the  relevant  por- 
tions of  an  indictment  and  guilty  plea  to  establish  the  defendant's  liability. 

The  government  need  not,  and  may  not,  for  a  variety  of  reasons,  press  for  an 
indictment  which  covers  the  full  scope  and  depth  of  an  alleged  antitrust  con- 
spiracy. A  lawyer  seeking  treble  damages  for  his  client  simply  cannot  afford  to 
rely  on  the  guilty  plea  which  might  well  cover  only  a  small  portion  of  the  suspected 
conspiracy  or  a  portion  of  the  four-year  statutory  period  or,  for  that  matter,  on  a 
prior  government  record  which  might  prove  less  than  he  needs  to  sustain  his 
claims.  As  a  result,  the  plaintiff's  attorney  will,  regardless  of  the  type  of  plea,  seek 
as  extensive  discovery  as  he  can  get  and  place  before  the  trier  of  fact  at  trial  the 
full  array  of  evidence. 

On  the  other  side  of  the  case,  defendants,  regardless  of  the  type  of  plea,  can 
reasonably  be  expected  to  attempt  to  establish,  through  extensive  rebuttal  evi- 
dence and  testimony,  that  the  violation  was  limited  in  scope,  area  of  .application, 
duration  and  impact. 

Finally,  the  use  of  prima  facie  evidence,  rather  than  saving  time  and  reducing 
complexity  may,  in  fact,  increase  it,  since  there  must  be  the  difficult  process  of 
the  trial  court's  determination  and  subsequent  appeals  on  the  issues  as  to  pre- 
cisely which  facts  and  issues  the  previous  government  case  had  adjudicated  and 
established. 

It  is  a  misconception  to  believe  that  the  availability  of  prima  facie  evidence 
would  make  private  litigation  any  quicker  or  less  expensive  for  the  private  plain- 
tiff. The  primary  purpose  of  Title  VI  is,  clearly,  to  make  available  to  treble  damage 
plaintiffs  the  benefits  of  a  prima  facie  case  and  admissions  implied  from  a  plea  of 
guilty.  Since  the  enactment  of  the  Clayton  Act  of  1914,  two  factors  have  made 
this  proposed  change  of  considerably  less  value  to  plaintiffs : 
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(a)  The  development  of  modern  methods  of  discovery  under  the  Federal 
Rules  of  Civil  Procedure  have  given  plaintiffs  much  stronger  tools  than  they 
had  in  1914  for  developing  evidence  of  antitrust  violations.  There  is  no  longer 
any  serious  hardship  in  requiring  plaintiffs  to  j^roceed  on  the  basis  of  the 
evidence,  unaided  by  implications  from  pleas  in  proceedings  by  the  United 
States. 

(b)  More  recently,  the  development  of  class  action  remedies  and  the  growth 
of  the  treble  damage  bar  have  created  a  race  to  the  courthouse  by  treble 
damage  lawyers,  who,  in  their  haste  to  be  first  to  file,  are  likely  to  move  as 
soon  as  the  Antitrust  Division  announces  the  filing  of  its  own  complaint. 
The  nature  of  the  pleas  entered  by  defendants  have  less  and  less  to  do  with 
the  institution  of  treble  damage  actions,  which  today  tend  to  be  brought  in 
advance  of  the  entry  of  a  plea. 

Most  treble  damage  cases  end  in  settlement.  Title  VI  would  make  it  more 
difficult  for  defendant  business  concerns  who  are  anxious  to  dispose  of  antitrust 
cases  expeditiously  to  get  the  criminal  cases  behind  them  with  nolo  pleas  and 
would  give  treble  damage  plaintiffs  a  somewhat  synthetic  weapon  for  increasing 
sfttlements,  irrespective  of  the  actual  evidence  of  violation  and  damgaes.  Its 
tendency  would  be  to  add  cost,  prolixity,  and  complexity,  without' increasing  the 
likelihood  that  justice  would  be  done. 

TITLE    VII :    MISCELLANEOUS 

Title  VII  of  S.  1284  is  a  miscellaneous  section  which  would: 

(1)  extend  the  reach  of  the  Robinson-Patman  Act  and  Section  3  and  7  of  the 
Clayton  Act  to  activities  "affecting"  commerce; 

(2)  require  expedited  handling  of  civil  antitrust  cases  certified  as  "complex" 
by  the  Attorney  General  and  provide  for  the  appointment  of  special  masters, 
economic  experts  and  other  personnel  to  assist  the  trial  judge  in  such  cases;  and 

(3)  permit  the  imposition  of  sanctions,  including  the  dismissal  of  claims  or  the 
striking  of  defenses,  on  any  party  who  refuses  to  furnish  discovery  or  testimony 
on  grounds  that  foreign  law  prohibits  compliance. 

We  believe  that  these  provisions  are  unnecessary  and  are  not  "improvements 
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Section  701 

Section  701  would  strike  out  the  words  "in  commerce"  wherever  the  term 
appears  in  the  Robinson-Patman  Act  and  in  Sections  3  and  7  of  the  Clayton 
Act  and  insert  in  lieu  thereof  the  words  "in  or  affecting  commerce".  Last  year  a 
virtually  identical  amendment  was  made  in  the  Federal  Trade  Commission  Act 
by  the  Magnuson-Moss  Warranty-Federal  Trade  Commission  Improvement  Act. 

The  Supreme  Court  has  held  that  Congress  intended  to  exercise  the  full  extent 
of  its  commerce  power  in  the  Sherman  Act,  which  is  keyed  directly  to  effects 
on  interstate  markets  and  the  interstate  flow  cf  goods.  United  Stales  v.  South 
Eastern  Underwriters  Association,  322  U.S.  553  (1944).  In  contrast,  the  explicit 
language  of  the  Clayton  and  Robinson-Patman  Act  provisions  extends  only  to 
persons  and  activities  that  are  themselves  within  the  flow  of  interstate  commerce. 
Arguably,  therefore,  the  jurisdictional  requirements  of  these  provisions  cannot 
be  satisfied  merely  by  showing  that  anticompetitive  activities  affect  commerce. 
The  proposed  amendment  is  apparently  intended  to  extend  the  reach  of  these 
provisions  to  the  full  extent  of  Congress  power  under  the  Commerce  Clause 
to  all  activities  having  a  substantial  effect  on  interstate  commerce. 

We  question  the  wisdom  of  expanding  the  reach  of  the  Robinson-Patman  Act 
at  a  time  when  its  provisions  have  been  the  subject  of  persuasive  criticism. 
Economists  are  becoming  increasingly  convinced  that  the  Robinson-Patman 
Act  is  anti-competitive,  limiting  competition  rather  than  promoting  market 
efficiency.  The  Robinson-Patman  Act  has  been  strongly  criticized  by  two  recent 
Presidential  Commissions :  the  Neal  Commission  appointed  hy  President  Johnson 
and  the  Stigler  Commission  appointed  by  President  Nixon.  The  Act  was  again 
criticized  in  the  annual  report  of  the  Council  of  Economic  Advisers,  transmitted 
with  the  Economic  Report  of  the  President,  to  the  Congress,  February  1975. 

The  present  jurisdictional  reach  of  the  Robinson-Patman  Act  has  been  defined 
by  the  case  law  to  reach  only  those  transactions  where  at  least  one  of  the  two 
transactions  involves  a  discrimination  across  state  lines.  This  interpretation  was 
recently  confirmed  by  the  Supreme  Court  in  Gulf  Oil  Corp.  v.  Copp  Paving  Co. 

U.S.  •  (1974).  We  submit  that  Congress  should  undertake  a  thorough 

reevaluation  of  the  Robinson-Patman  Act  before  enacting  legislation  which 
would  significantly  expand  the  reach  of  this  statute  to  cover  essentially  intrastate 
conduct. 
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The  present  jurisdictional  reach  of  the  Clayton  Act  is  not  clear.  In  Gulf  Oil 
Corp.  V.  Copp  Paving  Co.,  supra,  the  Supreme  Court  declined  to  reach  the  question 
whether  the  reach  of  the  "in  commerce"  language  in  Sections  3  and  7  of  the 
Clayton  Act  was  coextensive  with  the  reach  of  the  Commerce  Clause.  However, 
this  issue  is  now  before  the  Supreme  Court  in  United  States  v.  American  Building 
Maintenance  Industries  (No.  73-1689),  where  the  United  States  is  arguing  that  the 
Clayton  Act  should  be  accorded  the  same  reach  as  the  Sherman  Act,  i.e.  to  all 
activities  which  substantially  affect  interstate  commerce. 

The  question  whether  the  jurisdictional  reach  of  the  Clayton  Act  should  be 
expanded  differs  from  the  question  before  Congress  in  expanding  the  reach  of  the 
Federal  Trade  Commission  Act,  which  the  Chamber  supported.  It  was  recognized 
that  this  additional  grant  of  power  to  the  Federal  Trade  Commission  would  not 
cause  the  Commission  to  lose  sight  of  the  fact  that  the  vast  preponderance  of  local 
marketing  practices  were  primarily  the  concern  of  state  and  local  governments  and 
enforcement  agencies.  Expansion  of  the  reach  of  the  Clayton  Act  raises  the  ques- 
tion of  whether  the  amendment  would  encourage  private  litigation  under  the 
federal  antitrust  laws  which  would  be  more  properly  filed  in  state  and  local  courts 
under  state  and  local  laws  governing  local  trade  practices. 

We  submit  that  Congress  should  await  the  clarification  of  the  reach  of  the 
Clayton  Act  by  the  Supreme  Court  in  United  States  v.  American  Building  Mainte- 
nance Industries,  supra,  before  giving  further  consideration  of  the  need  for  Con- 
gressional action  to  expand  the  jurisdictional  reach  of  the  Clayton  Act. 

Section  702 

Section  702  would  add  a  new  section  to  the  Clayton  Act  to  provide  expedited 
handling  of  civil  actions  brought  by  the  United  States  for  injunctive  relief  if  the 
Attorney  General  certified  the  case  as  "complex".  We  question  the  wisdom  of 
such  a  special  provision  for  antitrust  cases  that  does  not  establish  any  general 
order  of  priority  for  cases  pending  in  the  federal  courts.  Would  this  provision 
require  criminal  cases,  civil  rights  litigation,  enviromental  or  other  litigation 
to  await  disposition  of  complex  antitrust  cases?  It  seems  to  us  that  the  proposed 
provision  could  lead  to  unfair  and  discriminatory  priority  for  government  anti- 
trust cases. 

The  federal  judiciary  has  already  adopted  special  procedures  for  handling 
complex  antitrust  cases  expeditiously,  while  preserving  the  rights  of  the  parties. 
The  Manual  for  Complex  Litigation  has  been  developed  over  many  years  of  experi- 
ence, and  any  statutory  direction  concerning  the  handling  of  complex  antitrust 
cases  should  take  into  account  its  suggested  procedures.  No  special  authority  is 
required  to  permit  the  Attorney  General  to  seek  an  expedited  trial  date  in  cases 
of  unusual  public  importance  where  preferential  treatment  is  warranted. 

Section  702  would  also  permit  the  appointment  of  "special  masters,  economic 
experts  and  other  personnel"  to  assist  the  trial  judge  in  complex  antitrust  cases. 
This  provision  seems  unnecessary  in  view  of  the  clear  existing  authority  for 
district  judges  to  use  masters  and  experts  in  appropriate  circumstances. 

The  appointment  of  masters  is  governed  by  Rule  53  of  the  Federal  Rules  of 
Civil  Procedure.  We  suggest  that,  at  a  minimum,  any  reference  to  "masters" 
should  be  eliminated  from  this  section  to  avoid  any  suggestion  that  Congress 
intends  to  modify  existing  law  regarding  the  use  of  masters.  Presumably,  Congress 
does  not  intend  to  overrule  the  Supreme  Court's  decision  in  La  Buy  v.  Howes 
Leather  Co.,  352  U.S.  249  (1957),  disapproving  the  reference  to  masters  of  anti- 
trust cases  on  the  general  issues  involved  simply  because  of  unusual  complexity 
and  the  length  of  trial  time  required. 

Although  the  matter  of  court  appointed  experts  is  not  specifically  covered  by 
the  Federal  Rules  of  Civil  Procedure,  there  is  little  question  that  the  courts  have 
inherent  power  to  do  so.  The  Manual  for  Complex  Litigation  (§  3.40)  warns  that 
great  care  should  be  exercised  in  the  use  and  selection  of  court-appointed  experts. 
Among  the  problems  and  disadvantages  emphasized  by  the  experienced  federal 
judges  who  prepared  the  Manual  are  (a)  problems  of  selection  and  compensation 
and  (b)  the  undue  weight  which  may  be  given  to  the  views  of  such  "impartial" 
experts.  It  has  been  argued  that  selection  of  the  expert  may  be  tantamount  to 
deciding  the  issues  involved. 

There  is  some  question  whether  courts  have  the  power  to  compensate  appointed 
experts  in  civil  actions,  where  there  is  no  public  fund,  comparable  to  that  available 
in  criminal  cases,  for  paying  experts.  The  Manual  for  Complex  Litigation  concludes 
that  the  costs  of  court-appointed  experts  are  taxable  to  the  parties  under  the 
principles  of  Ex  parte  Peterson,  253  U.S.  300  (1920). 
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The  proposed  provisions  of  this  bill  do  not  appear  to  add  to  the  existing 
authority  of  federal  courts  and  do  not  deal  with  any  of  the  problems  involved  in 
the  use  of  court-appointed  experts.  We  think  they  should  be  omitted  from  the 
proposed  bill. 

Section  703 

Section  703  would  add  a  new  section  to  the  Clayton  Act  which  would  permit 
imposition  of  sanctions  on  any  party,  or  person  in  privity  with  such  party,  who 
failed  to  comply  with  court  orders  to  furnish  discover}',  evidence  or  testimony  on 
the  ground  that  foreign  law  prohibited  compliance.  Sanctions  provided  include 
dismissal  of  claims,  striking  of  defenses  or  "otherwiss  terminating  the  proceeding 
or  any  portion  thereof  adversely  as  to  such  party". 

This  proposed  new  section  seems  unnecessarj^,  since  it  does  not  provide  any 
power  or  authority  beyond  the  court's  existing  power  and  authority  to  impose 
sanctions  under  Rule  37  of  the  Federal  Rules  of  Civil  Procedure.  Society  Inter- 
nationale V.  Rogers,  357  U.S.  197  (1958).  Nor  do  the  proposed  provisions  of  Sec- 
tion 703  provide  any  guidance  as  to  what  factors  should  be  considered  by  a  court 
in  fashioning  appropriate  orders  or  sanctions  in  cases  where  compliance  is  pro- 
hibited by  foreign  law.  Under  existing  law  it  appears  that  courts  may  require 
compliance  except  where  it  would  result  in  criminal  liability  in  the  foreign  country 
or  some  catastrophic  loss,  such  as  revocation  of  a  license  to  do  business  and  even 
in  these  difficult  cases,  the  courts  have  broad  discretion  in  dealing  with  the  situa- 
tion short  of  entering  judgement  for  or  against  one  of  the  parties.  United  States 
V.  First  National  City  Bank,  396  F.  2d  897  (2d  Cir.  1968) ;  Society  hiternationale 
V.  Rogers,  supra. 

Since  Section  703  does  not  purport  to  provide  any  guidance  as  to  how  the  courts 
should  deal  with  the  difficult  constitutional  and  international  comity  issues 
involved  where  the  discovery  is  prohibited  for  foreign  law,  and  does  not  provide 
any  authority  the  courts  do  not  already  possess,  we  submit  that  its  adoption  would 
be  inappropriate. 

[Short  recess.] 

Senator  Hart.  We  will  be  in  order.  On  the  record,  let  me  apologize 
to  Dr.  Adams  and  others  who  have  been  inconvenienced  by  this 
schedule. 

The  committee  welcomes  the  distinguished  professor,  one  who  has 
counseled  this  committee  many  times  before.  We  welcome  his  reaction 
to  the  legislation  that  is  before  us  this  morning. 

Dr.  Walter  Adams. 

STATEMENT  OF  PROF.  WALTER  ADAMS,  PROFESSOR  OF  ECONOMICS, 

MICHIGAN  STATE  UNIVERSITY 

Dr.  Adams.  Members  of  the  committee,  it  is  a  pleasure  and  a 
privilege  to  appear  before  this  committee  in  support  of  S.  1284, 
cosponsored  by  the  senior  Senator  from  Michigan,  the  chairman  of 
this  subcommittee,  and  by  the  senior  Senator  from  Pennsylvania, 
the  minority  leader  of  the  Senate. 

The  last  witness  implied  that  this  bill  was  drafted  by  "some  angry 
young  men."  I  would  not  characterize  the  cosponsors  of  this  bill  in 
that  light. 

Enactment  of  this  bill,  I  think,  would  contribute  significantly  to 
effective  enforcement  of  the  antitrust  laws,  and  to  the  promotion  of 
effective  competition  in  the  American  economy. 

In  discussing  the  several  provisions  of  the  bill,  I  propose  to  comment 
first  on  what  might  be  called  the  "penalty"  provisions,  and  second 
on  what  might  be  called  the  "information"  provisions  of  the  bill. 

The  last  witness,  if  I  may  refer  to  him  once  again,  asked  leave  to 
deliver  a  professorial  lecture  to  the  committee.  I  shall  refrain  from 
doing  so.  I  will  proceed  in  my  usual,  objective,  dispassionate,  clinical 
manner. 
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Senator  Hart.  Always  tentative. 

Dr.  Adams.  First,  title  VI,  nolo  contendere.  Under  present  law, 
defendants  in  criminal  antitrust  cases  may,  with  the  court's  permission, 
plead  nolo  contendere.  It  is  an  implied  confession  of  guilt — a  polite 
guilty  plea — which  does  not  immunize  the  defendant  from  criminal 
penalties  but  shields  him  from  a  host  of  other  legal  unpleasantries. 

In  effect,  the  defendant  tells  the  court: 

'iour  Honor,  I  do  not  plead  innocent,  nor  do  I  plead  guilty.  I  simply  refrain 
from  contesting  the  charges  in  the  criminal  indictment.  Now,  without  trial  or 
adjudication  of  the  facts,  please  proceed  to  punish  me — either  by  fine  or  by 
imprisonment — as  if  I  were,  in  fact,  guilty. 

In  following  this  curious  procedure,  the  defendant  gains  certain 
palpable  benefits  without  incurring  undue  risks. 

First,  he  knows  that  antitrust  sentences  seldom  fit  the  crime.  They 
are  more  often  than  not  symbolic  slaps  on  the  wrist.  Fines  are  almost 
never  commensurate  with  the  profits  derived  from  the  violation; 
and,  hence,  are  not  effective  deterrents  to  rational  calculators  of  the 
costs  and  benefits. 

Prison  sentences  are  rarely  imposed,  typically  suspended;  and,  in 
any  event,  are  usually  less  than  6  months  in  duration.  Under  the 
antitrust  laws,  therefore,  criminal  penalties  hardly  constitute  appro- 
priate punishments;  nor  do  they  serve  as  effective  deterrents. 

Second,  the  defendant  knows  that  a  nolo  contendere  plea  cannot  be 
used  as  prima  facie  evidence  by  a  private  plaintiff  in  subsequent  triple 
damage  actions.  Though  it  is  an  implied  confession  of  guilt  upon  which 
criminal  penalties  can  be  assessed,  the  nolo  contendere  plea  is  deemed 
to  be  equivalent  of  a  consent  decree  and,  in  the  eyes  of  the  law,  treated 
in  the  same  manner  for  evidentiary  purposes. 

By  entering  such  a  plea,  therefore,  the  defendant  effectively  pre- 
cludes the  filing  of  numerous  triple  damage  actions,  because  these 
realistically  can  be  attempted  only  where  the  plaintiff  is  able  to  rely 
on  the  final  judgment  in  prior  Government  action  as  prima  facie 
evidence. 

In  short,  the  nolo  plea  has  become  a  protective  device  which  en- 
ables the  antitrust  violator  to  short  circuit  the  imminent  threat  of 
triple  damage  remedies  for  the  victims  of  his  misfeasance. 

Title  VI  of  S.  1284  would  deny  to  antitrust  violators  the  privilege  of 
using  nolo  contendere  as  a  subterfuge  for  a  guilty  plea.  In  doing  so,  it 
would  contribute  significantly  to  effective  antitrust  enforcement,  for 
a  number  of  reasons. 

First,  by  closing  the  nolo  contendere  loophole,  the  bill  raises  the 
cost  of  committing  antitrust  violations.  As  Attorney  General  Brownell 
put  it  in  his  famous  Memo  No.  42: 

One  of  the  factors  which  has  tended  to  breed  contempt  for  Federal  law  enforce- 
ment in  recent  times  has  been  the  practice  of  permitting  as  a  matter  of  course  in 
many  criminal  indictments  the  plea  of  nolo  contendere. 

While  it  may  serve  a  legitimate  purpose  in  a  few  extraordinary  situations  and 
where  civil  litigation  is  also  pending,  I  can  see  no  justification  for  it  as  an  every- 
day practice,  particularly  where  it  is  used  to  avoid  certain  indirect  consequences 
of  pleading  guilty,  such  as  loss  of  license  or  sentencing  as  a  multiple  offender. 

Uncontrolled  use  of  the  plea  has  led  to  shockingly  low  sentences  and  insignificant 
fines  which  are  no  deterrent  to  crime. 

As  a  practical  matter,  it  accomplishes  little  that  is  useful,  even  where  the 
Government  has  civil  litigation  pending.  Moreover,  a  person  permitted  to  plead 
nolo  contendere  admits  guilt  for  the  purpose  of  imposing  punishment  for  his  acts 
and  yet,  for  all  other  purposes,  and  as  far  as  the  public  is  concerned,  persists  in 
his  denial  of  wrongdoing. 
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It  is  no  wonder  that  the  public  regards  consent  to  such  a  plea  by  the  Govern- 
ment as  an  admission  that  it  has  only  a  technical  case  at  most  and  that  the  whole 
proceeding  was  just  a  fiasco. 

Second,  the  bill  would  remove  the  discriminatory  and  preferential 
treatment  currently  accorded  to  antitrust  violators,  and  counteracts 
the  all-too-fashionable  tendency'  of  regarding  antitrust  infractions  as 
a  relatively  harmless  species  of  "victimless,  white  collar"  crime — a 
mere  malum  prohibitum,  rather  than  a  malum  in  se. 

This  bill  recognizes,  as  title  I  makes  clear,  that  antitrust  crimes  are 
not  inconsequential.  They  may  be  passionless  in  execution.  They  may 
be  carried  out  by  nonviolent  means.  They  may  be  impersonal  in  char- 
acter and  indifferent  in  the  choice  of  victims.  Their  impact  may  be 
quite  remote  from  the  scene  of  the  crime. 

But  none  of  these  considerations  make  criminal  offenses  under  the 
antitrust  laws  any  less  baneful,  venal,  or  antisocial. 

Indeed,  as  E.  A.  Ross  argued  long  ago,  in  his  landmark  work, 
"Sin  and  Society": 

Today  the  villain  most  in  need  of  curbing  is  the  respectable,  exemplary,  trusted 
personage  who,  strategically  placed  at  the  focus  of  a  spider-web  of  fiduciary  rela- 
tions, is  able  from  his  office  chair  to  pick  a  thousand  pockets,  poison  a  thousand 
sick,  pollute  a  thousand  mines,  or  imperil  a  thousand  lives. 

It  is  the  great-scale,  high-voltage  sinner  that  needs  the  shackle.  To  strike 
harder  at  the  petty  pickpocket  than  at  the  [white  collar  criminal]  ...  is  to 
"strain  at  the  gnat  and  swallow  a  camel." 

Title  VI  takes  a  step  in  the  right  direction  by  making  nolo  con- 
tendere equivalent  to  a  guilty  plea  for  evidentiary  use  in  private  triple 
damage  actions. 

Third,  the  bill  would  enable  the  victims  of  criminal  antitrust 
violations  to  seek  realistic  remedies  for  the  wrongs  inflicted  on  them. 
As  things  now  stand,  the  private  plaintiff  in  an  antitrust  proceeding 
must  shoulder  a  formidable  burden  of  proof. 

He  must  demonstrate  that  an  antitrust  violation  has  been  com- 
mitted; he  must  show  that  he  was  injured  in  his  business  or  property 
as  a  direct  result  of  such  violation;  and  he  must  prove  the  exact 
amount  of  the  damages  sustained  by  him. 

Experience  shows  that  the  first  step — proof  that  a  violation  has 
occurred — is  almost  always  a  costly,  time-consuming,  and  complicated 
matter. 

Moreover,  since  the  typical  triple  damage  plaintiff  is  a  David  con- 
fronting a  Goliath,  he  generally  lacks  the  resources  and  competence 
for  the  full  investigation  and  analysis  on  which  to  base  proof  of 
violation. 

More  often  than  not,  therefore,  he  is  dependent  on  the  Federal 
Government  to  have  established  a  violation  of  the  antitrust  laws  in  a 
prior  proceeding,  which  he  can  then  use  as  prima  facie  evidence  to 
carry  forward  his  own  claim  for  damages. 

Note,  for  example,  the  number  of  successful  triple  damage  actions 
based  on  the  convictions  obtained  by  the  Government  in  the  great 
electrical  conspiracy. 

Note  also  that  the  financial  impact  of  these  private  suits  on  the 
conspiring  corporations  was  greater — by  a  factor  of  almost  100 — 
than  the  paltry  fines  collected  by  the  Government.  By  making  nolo 
contendere  equivalent  to  a  quilty  plea,  S.  1284  would  simply  give  the 
victim  of  criminal  antitrust  violations  a  badly  needed  weapon  for  his 
self-defense. 
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Title  III,  Federal  Trade  Commission  amendments.  This  section 
of  S.  1284  would  amend  the  Federal  Trade  Commission  Act  to  provide 
for  increased  penalties  for  disobeying  FTC  special  orders  or  siibpenas. 

In  1914,  when  establishing  the  Federal  Trade  Commission,  Con- 
gress set  the  penalty  for  such  infractions  at  $100  a  day.  It  has  not 
been  changed  since  then.  This  title  would  set  the  penalty  at  not  more 
than  $5,000  nor  less  than  $1,000  per  day. 

This  should  not  be  a  controversial  question.  Clearly,  the  cost  of 
sinning  ought  to  go  up  at  least  as  much  as  the  cost  of  living. 

The  Wholesale  Price  Index  has  increased  approximately  fivefold 
between  1914  and  1974. 

More  important,  we  must  take  account  of  the  spectacular  increase 
in  the  size  and  earnings  of  major  corporations  since  the  enactment  of 
the  old  Clayton  Act. 

Consider,  for  example,  that  the  Standard  Oil  Trust  in  1911,  the  year 
of  its  dissolution,  disbursed  dividends  of  $40  million,  whereas  one  of 
its  successor  companies,  the  Exxon  Corp.,  in  1974,  distributed  divi- 
dends of  $1,119  billion — an  amount  roughly  30  times  greater. 

Or  consider  the  impact  on  Exxon  of  a  $100  per  day  penalty,  if  the 
corporation  were  to  violate  an  FTC  order  or  subpena;  on  an  annual 
basis,  it  would  amount  to  $36,500,  or  one-thousandth  of  1  percent  of 
Exxon's  profits  in  1974. 

However  inadequate  a  daily  fine  of  $100  may  have  been  to  deter 
disobedience  to  FTC  orders  in  1914,  it  has  with  the  passage  of  time 
become  a  ludicrous  irony. 

Enactment  of  title  III  would  be  a  simple  recognition  of  that  fact. 

Title  IV,  parens  patriae.  This  section  of  S.  1284  would  permit 
State  attorneys  general  to  file  antitrust  actions  and  to  collect  triple 
damages  on  behalf  of  the  citizens  of  their  States. 

In  other  words,  it  would  authorize  the  chief  law  enforcement 
officer  of  the  State  to  file  a  class  action  suit  on  behalf  of  the  victims  of 
antitrust  crimes  located  within  his  jurisdiction. 

Its  enactment  would  increase  further  the  deterrent  to  the  perpetra- 
tion of  one  form  of  white  collar  crime  and  offer  the  victims  of  such 
crime  an  efficacious  mechanism  for  obtaining  restitution. 

Much  of  the  rationale  offered  in  support  of  title  VI  above  is  equally 
applicable  to  title  IV,  with  the  additional  consideration  that  States 
command  both  more  substantial  resources  and  greater  expertise  than 
the  typical  private  litigant  to  bring  successful  triple  damage  actions. 

Title  V,  premerger  notification.  This  section  of  S.  1284  would  pro- 
vide for  prior  notification  to  the  Federal  Trade  Commission  and  the 
Department  of  Justice,  and  a  waiting  period  before  a  proposed  merger 
can  be  consummated. 

A  60-day  waiting  period  for  giant  mergers  would  apply  to  giant 
mergers — that  is,  those  with  combined  assets  of  $100  million  and  more. 

Further,  the  section  provides  that  if  an  antitrust  action  challenging 
the  legality  of  the  merger  is  brought  during  the  specified  waiting 
period,  the  Government  is  authorized  to  block  consummation  of  the 
merger  until  its  legality  has  been  determined  by  the  courts. 

The  proposed  changes,  Mr.  Chairman,  are  crucial  to  effective 
enforcement  of  the  antimerger  provisions  of  the  Celler-Kefavuer 
Act. 
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First,  the  bill  would  insure  that  all  prospective  mergers,  and 
especially  giant  mergers,  would  promptly  be  brought  to  the  attention 
of  the  enforcement  agencies. 

Second,  b.y  requiring  the  submission  of  certain  basic  information 
at  the  time  that  notice  is  given  of  a  proposed  merger,  and  by  providing 
for  the  submission  of  additional  relevant  information  upon  request 
by  the  Federal  Trade  Commission  or  the  Department  of  Justice,  the 
bill  would  insure  that  the  enforcement  agencies  have  the  necessary 
data  on  the  basis  of  which  they  can  analyze  the  probable  impact  of 
the  proposed  merger  on  competition. 

Third,  the  bill  would  authorize  the  enforcement  agencies  to  block 
a  merger  prior  to  its  consummation  and  to  require  that  the  assets  of 
the  merging  companies  be  kept  separate  until  final  adjudication  of  the 
merger's  legality  in  the  courts. 

This  is  a  provision  of  capital  importance,  because  it  would  avoid 
the  practical  difficulties  of  a  postmerger  unscrambling  of  already 
comingled  assets,  or  of  convincing  the  courts  to  undertake  this  onerous 
task. 

The  House  Judiciary  Committee,  in  its  report  No.  486,  85th  Con- 
gress, 1st  session,  underscored  this  point: 

The  bill  will,  therefore,  help  avoid  the  practical  problems  of  unscrambing  cor- 
porate mergers  entered  into  in  violation  of  Section  7. 

Because  of  problems  involved  in  an  unscrambing  process,  the  courts  have  been 
understandably  reluctant  to  order  divorcement,  divestiture,  or  dissolution  to 
remedy  violations  of  the  antitrust  laws. 

Indeed,  in  the  more  than  60  years  of  Sherman  Act  history,  courts  have  entered 
decrees  requiring  divorcement,  divestiture,  or  dissolution  in  only  24  cases,  taking 
the  position  that  judicial  restraint  should  prevent  the  imposition  of  divestiture 
where  other  effective  remedies,  less  harsh,  are  available. 

It  is  precisely  because  of  difficulties  in  restoring  the  previous  status  and  the 
attendant  reluctance  of  courts  to  undo  what  has  been  done,  that  makes  necessary 
the  present  provisions  for  evaluating  prospective  mergers  and  acquisitions  before 
they  have  become  accomplished  facts — before  they  have  developed  to  the 
point  where  it  becomes  necessary  to  debate  whether  a  surgical  remedy  may  be  too 
drastic. 

The  Federal  Trade  Commission  Hearing  Examiner,  in  ruling  on 
the  merger  between  Farm  Journal  and  Country  Gentleman,  illus- 
trated the  difficulty — indeed,  the  virtual  impossibility  in  some  cases — 
of  providing  divestiture  relief  after  the  merging  companies  had  already 
commingled  their  assets  and  combined  their  operations. 

It  would  be  difficult,  indeed  to  find  an  acquisition  which  would  point  up  the 
procedural  inadequacy  and  ineffectiveness  of  Section  7  of  the  Clayton  Act  as 
amended,  when  its  objectives  are  considered,  than  that  presented  here. 

It  is  not  just  a  case  of  too  little  and  too  late,  from  a  trial  standpoint.  A  pre- 
acquisition  waiting  and  examination  period,  made  mandatory  by  statute,  coupled 
with  the  power  to  seek  injunctive  relief  from  the  courts,  would  have  kept  the 
eggs  in  the  basket  until  it  had  been  determined  whether  it  was  to  the  public's 
interest  to  scramble  them  instead  of,  as  here,  trying  to  unscramble  them. 

If  the  record  now  before  this  Examiner  had  been  presented  for  precontract 
approval,  this  proceeding  would  probably  have  been  unnecessary.  General  equity 
power,  likewise,  would  accomplish  much. 

Divestiture  is  only  half  the  objective  of  the  statute,  as  the  Examiner  construes 
it,  and  its  legislative  history  and  purpose. 

It  does  take  away,  and  prevent  the  further  use  of  competitive  tools  and  weapons 
illegally  acquired,  but  the  aim,  it  would  seem,  is  broader  than  that — namely,  to 
restore  to  the  relevant  markets  those  competitive  weapons  to  an  active  and 
vigorous  use  in  the  hands  of  the  seller,  or  into  those  of  a  new  entrant,  so  that 
competition  may  continue  with  its  former  vigor. 
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This,  as  repondent  contends,  is  impossible.  Country  Gentleman  is  dead,  and 
the  "assets"  which  it  turned  over  to  respondent  are  now  without  value  to  any 
newcomer  or,  indeed,  to  any  farm  publication  now  in  the  field. 

When  his  corn  is  taken  from  him  and  the  horse  dies,  it  is  the  height  of  vanity 
to  strew  the  bare  corncobs  on  his  grave. 

All  that  can  be  accomplished,  then,  is  simple  divestiture  of  the  two  trade 
names  and  the  two  lists,  although,  in  the  Examiner's  opinion,  this  at  most  may 
only  disturb,  but  will  not  diffuse  the  coalescence  which  has  taken  place. 

The  same  point  was  also  made  by  Prof.  Kenneth  Elzinga  in  his 
landmark  article,  "The  Antimerger  Law:  Pyrrhic  Victories?"  A 
copy  of  which  is  attached  herewith  and  which  I  respectfully  submit 
for  inclusion  in  the  record.^ 

Senator  Hart.  It  will  be  printed.  What  was  that  "Country  Gentle- 
man"? 

Dr.  Adams.  That  was  a  farm  publication,  Senator. 

Senator  Hart.  How  long  ago  was  that?  Can  you  make  a  guess? 

Dr.  Adams.  I  don't  know.  I  don't  trust  my  memory  on  anything 
anymore. 

Senator  Hart.  We  will  get  it  for  the  record.^  But  the  hearing 
examiner's  language  sends  a  very  clear  message. 

Dr.  Adams.  Yes,  it  does.  I  would  guess  it  may  have  been  7  years 
ago  or  so,  but  that  is  just  a  rough  approximation,  Senator. 

After  carefully  reviewing  the  relief  granted  in  a  sample  of  cases 
adjudicated  under  the  Celler-Kefauver  Act  between  1950  and  1964, 
Elzinga  observes — ^not  without  a  note  of  sadness — that  the  relief 
obtained  in  the  vast  majority  of  merger  cases  has  been  far  from 
effective.  He  concludes: 

First,  that  the  time  span  between  the  acquisition  and  the  divestiture  order 
can,  in  a  dynamic  market  setting,  prevent  or  make  very  difficult  the  unscrambling 
of  two  firms. 

Second,  the  so-called  partial  divestiture  has  not  distinguished  itself  for  eflScacy. 

Third,  a  loose  handling  of  the  divestiture  of  post-acquisition  improvements 
could  afford  an  economic  incentive  to  firms  to  expand  in  violation  of  Section  7, 
planning  on  divesting  the  acquired  assets  several  years  hence.  The  answer  to 
these  problems  involves  cutting  down  or  eliminating  this  time  span. 

It  requires  a  closer  adherence  to  the  principle  that  relief  is  a  failure  if  sufficient 
assets  are  not  excommunicated  to  reestablish  an  independent  firm  of  sufficient 
size  to  survive. 

Normally,  this  would  seem  to  require  full  divestiture  including  any  post-acqui- 
sition improvements. 

Clearly,  enactment  of  title  V  of  S.  1284  would  go  a  long  way  toward 
alleviating  these  problems.  It  would  give  the  enforcement  agencies  the 
necessary  authority  to  interdict  effectively  those  mergers  which  tend  to 
substantially  lessen  competition  or  tend  to  create  a  monopoly. 

The  importance  of  this  objective,  I  know,  need  not  be  underscored 
before  this  distinguished  committee. 

Title  II,  Antitrust  Civil  Process  Act  Amendments.  This  section  of 
S.  1284  would  authorize  the  Department  of  Justice  to  issue  civil 
antitrust  process  to  individuals  as  well  as  to  corporations  and  third 
parties. 

Its  major  importance  consists  of  the  fact  that  the  Department  could 
obtain  the  necessar}^  information  to  evaluate  potential  antitrust 
violations,  especially  mergers,  before,  rather  than  after  they  have 
occurred. 


'  See  p.  1035. 

2  Farm  Journal,  Inc.,  53  FTC  26, 1956. 
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This  is  not  explicitly  authorized  under  present  law — a  deficiency 
which  should  be  corrected. 

In  conclusion,  Mr.  Chairman,  I  respectfully  submit  that  the  com- 
petitive system  is  not  a  bellum  omnium  contra  omnes.  It  is  not  an 
ecological  equilibrium,  a  state  of  nature,  in  which  the  law  of  the 
jungle  reigns  supreme. 

Rather,  it  is  a  legal,  ethical,  institutional  arrangement — an  eco- 
nomic community  under  covenant — an  arena  where  powerful  forces 
collide,  but  in  accordance  with  strictly  prescribed  and  socially  bene- 
ficient  rules. 

In  this  arena,  an  individual  may  seek  private  gain;  his  motive  may 
be  to  benefit  neither  his  neighbor  nor  his  community.  But,  if  the  rules 
of  the  game  are  properly  drawn,  the  individual  seeking  his  and  only 
his  gain  should  be  able  to  achieve  this  goal  only  by  serving  others  as 
well. 

In  this  sense,  the  market  is  an  organizing  principle  for  coordinating 
individual  activity — -a  planning  mechanism  which  is  autonomous, 
impartial,  and  external  to  human  control,  manipulation,  and 
perversion. 

It  is  a  mechanism  for  harnessing  the  individual  to  social  ends,  while 
depriving  him  of  power  so  great  that,  if  abused,  it  would  result  in 
harm  to  his  fellows. 

In  the  "Control  of  Trusts,"  published  shortly  before  enactment  of 
the  Clayton  Act,  John  Bates  Clark  emphasized  the  importance  of  the 
rules  by  which  the  competitive  game  is  played. 

In  our  workship  of  the  survival  of  the  fit  under  free  natural  selection  we  are 
sometimes  in  danger  of  forgetting  that  the  conditions  of  the  struggle  fix  the  kind 
of  fitness  that  shall  come  out  of  it;  that  survival  in  the  prize  ring  means  fitness  for 
pugilism;  not  for  bricklaying  nor  philanthropy;  that  survival  in  predatory  com- 
petition is  likely  to  mean  something  else  than  fitness  for  good  and  efficient  pro- 
duction; and  that  only  from  a  strife  with  the  right  kind  of  rules  can  the  right 
of  fitness  emerge. 

Competition  ...  is  a  game  played  under  rules  fixed  by  the  State  to  the  end 
that,  so  far  as  possible,  the  prize  of  victory  shall  be  earned,  not  by  trickery  or 
mere  self-seeking  adroitness,  but  by  value  rendered. 

It  is  not  the  mere  play  of  unrestrained  self-interest.  It  is  a  method  of  harnessing 
the  wild  beast  of  self-interest  to  serve  the  common  good — a  thing  of  ideals  and 
not  of  sordidness. 

It  is  not  a  natural  state,  but  like  any  other  form  of  liberty,  it  is  a  social 
achievement,  and  eternal  vigilance  is  the  price  of  it. 

In  short,  Mr.  Chairman,  competition  can  be  effective  only  if  the 
game  is  played  by  the  right  set  of  rules.  Also,  if  the  rules  are  to  have 
any  meaning,  the  umpire  must  be  given  the  powers  necessary  for  their 
effective  enforcement.  And  that,^  in  essence,  is  what  S.  1284  proposes 
to  help  in  accomplishing. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  I,  as  always,  wonder  how — if  there  has  been  a  voice 
like  yours  out  there  across  the  country  over  these  years,  speaking 
that  eloquently  the  need  of  certain  obvious  things — certain  obvious 
things  haven't  occurred. 

As  long  as  you  keep  at  it,  maybe  we'll  get  them.  It  is  a  powerful 
statement.  I  think  you  were  here  this  morning  when  Mr.  Nader  said 
the  premerger  notification  figure  is  too  high,  at  $100  million. 

Yesterday,  Chairman  Engman  of  the  Trade  Commission  said  it 
was  not  high  enough.  Do  you  have  any  feeling  about  that? 
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Dr.  Adams.  Senator,  I  really  don't.  But  I  think  the  principle  of  pre- 
merger notification  is  an  important  principle  to  establish  because 
without  information  you  cannot  make  rational  decisions  and  formu- 
late rational  policy.  It  seems  to  me  that's  fundamental. 

Senator  Hart.  To  put  it  in  a  Michigan  setting,  one  of  the  criticisms 
against  title  IV — that's  the  parens  patriae  provision — ^one  of  the 
criticisms  is  that  the  requirement  that  members  of  the  class  shall  be 
given  actual  notice  is  not  included  there;  and  in  a  Supreme  Court 
case,  the  Eisen  case,  it  was  held  that  rule  23  of  the  Federal  rules 
requires  that  where  you  can  get  the  name  and  address  of  members  of 
the  class,  that  notice  shall  be  directed  to  them.  The  cost  of  the  mail- 
ing, postage  cost,  to  the  members  of  that  class  in  Eisen  would  have 
been  $315,000.  How  many  treble  damage  actions  do  you  think  Frank 
Kelly,  our  attorney  general,  would  be  able  to  undertake  if  he  had  to 
face  up  to  the  business  of  mailing  out  in  such  cases  where  the  class  was 
very  broad? 

Dr.  Adams.  I  would  suppose,  and  I  obviously  speak  as  a  nonlawyer, 
that  to  promote  the  ends  of  justice  and  fairness  you  would  want  to 
serve  effective  notice  on  people,  rather  than  impose  the  burdensome 
requirement  of  actual  notice — such  as  the  mailing  of  letters  to  all 
the  members  of  a  class  who  can  be  identified  as  such. 

I  think  the  important  principle  of  the  parens  patriae  provision  is 
the  principle  of  giving  victims  of  an  offense  against  society  some  means 
of  obtaining  a  remedy,  of  obtaining  restitution  for  the  wrongs  that 
have  been  inflicted  on  them.  I  think  that's  the  important  thing  to 
emphasize. 

Senator  Hart.  My  comment  was  that  we  would  hope  the  Supreme 
Court  would  construe  the  constitutional  requirement  to  have  been 
met  by  that  kind  of  practical  solution  to  this  problem,  instead  of  a 
first  class  letter. 

Dr.  Adams.  You  see.  Senator,  my  basic  contention  here  is  that 
antitrust  is  not  a  victimless  crime.  Just  because  there  is  no  gore  and 
no  violence  that  is  visible  in  the  streets  does  not  mean  that  antitrust 
violations  do  not  inflict  an  injury  on  individuals,  on  groups  of  people, 
and  on  society  at  large. 

It  is  a  crime.  It  is  an  offense  against  the  public,  which  does  have 
victims  of  flesh  and  blood.  They're  real,  even  though  it  may  be  difficult 
to  identify  them. 

Senator  Hart.  Mr.  Nash? 

Mr.  Nash.  I  just  have  one  question,  Mr.  Chairman.  In  1966, 
Senator  Hart  introduced  a  bill  to  make  a  plea  of  nolo  contendere 
admissible  as  prima  facie  evidence  in  subsequent  civil  litigation,  and 
you  have  supported  that  concept  in  his  latest  bill  today. 

Yesterday,  another  distinguished  professor  from  Michigan,  Mr. 
Kauper,  opposed  title  VI  for  a  number  of  reasons.  One,  he  thought 
it  would  severely  limit  the  Division's  flexibility;  two,  he  thought  it 
would  severely  strain  the  Division's  resources;  and,  three,  that  it 
would  provide  very  little  benefit,  in  any  event,  to  a  treble  damage 
plaintiff. 

How  do  you  react  to  Mr.  Kauper's  analysis  of  the  nolo  contendere 
title? 

Dr.  Adams.  Well,  I  think  it's  only  fair  to  point  out  that  Mr.  Kauper, 
yesterday,   testified  in  his  capacity  as  Assistant  Attorney  General 
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in  charge  of  the  Antitrust  Division,  rather  than  in  his  previous  capacity 
as  professor  of  law  at  the  University  of  Michigan. 

But  taking  the  statement  that  he  made,  I  disagree.  Why  does  the 
Department  of  Justice  file  any  criminal  action  for  antitrust  violation? 

What  does  it  hope  to  accomplish?  As  I  see  it,  the  only  thing  it  can 
accomplish  is  to  deter  future  violations.  And  the  effectiveness  of  the 
deterrent,  it  seems  to  me,  is  a  function  of  the  fines  that  are  imposed 
and  the  prison  sentences  that  are  meted  out.  Most  importantly,  I 
think,  in  a  realistic  sense,  is  the  possibility  of  the  victims  through 
treble  damage  action,  imposing  an  additional  financial  burden  on 
potential  violators. 

Now,  when  you  look  at  the  fines  that  have  been  assessed  in  the 
history  of  criminal  prosecution  under  the  antitrust  laws,  they  are 
ridiculous. 

They  are  meaningless.  They  have  no  impact  on  most  of  the  large 
and  powerful  offenders  of  the  criminal  conspiracy  provisions  of  the 
Sherman  Act. 

The  jail  sentences  have  been  practically  nonexistent  from  the 
beginning  of  the  statute.  The  Sherman  Act  was  passed  in  1890. 

The  first  person  to  be  sent  to  jail  under  the  Sherman  Act  was 
Eugene  V.  Debbs  in  the  Pullman  strike.  Since  then  it  was  always 
business  racketeers  and  people  in  that  category,  rather  than  genuine 
violators  of  the  antitrust  laws  who've  received  jail  sentences,  until 
1955  when  a  district  judge  in  Chicago  sentenced  three  small  business- 
men, incidentally,  to  a  jail  term. 

Now  we  have  some  jail  sentences,  infrequently,  most  of  them  no 
longer  than  6  months  in  duration,  with  time  off  for  good  behavior. 

I  don't  know  whether  anybody  under  the  antitrust  laws  has  ever 
served  more  than  3  months  in  jail.  I  submit,  Mr.  Chairman,  that's 
not  a  deterrent  to  criminal  violation  of  the  antitrust  laws. 

The  onlj^  meaningful  deterrent  that  is  left  is  the  possibility  of  treble 
damage  action.  In  the  great  electrical  conspiracy,  what  was  the  total 
fine  that  was  assessed  on  all  the  violators,  corporate  and  private,  in 
this  multiple  indictment  conspiracy? 

It  was  less  than  $2  million.  But  the  fines — the  damages  assessed  in 
subsequent  treble  damage  actions,  as  I  point  out  in  my  testimony — 
were  approximately  100  times  as  much. 

Now,  that,  I  submit  to  you,  is  a  more  realistic  deterrent.  So  by 
giving  the  little  David  the  opportunity,  the  realistic  opportunity  of 
fighting  Goliath  in  the  treble  damage  action,  you  increase  the  deterrent 
to  criminal  violation  of  the  antitrust  laws. 

You  certainly  don't  do  it  by  the  kinds  of  fines  that  the  Justice 
Department  is  able  to  get  in  the  successful  convictions  that  it  obtains 
in  the  courts. 

Mr.  Chairman,  may  I  suggest  that  this  committee  obtain  from  the 
Justice  Department  a  list  of  the  penalties,  fines  and  imprisonment 
from  1890  to  the  present  that  have  been  obtained  in  criminal  prose- 
cutions under  the  Sherman  Act. 

Senator  Hart.  A  welcome  suggestion.  Let's  try  and  get  it.^ 

Dr.  Adams.  I  think  this  will  speak  for  itself.  That's  why  people 
hke  John  Kenneth  Galbraith  point  to  the  antitrust  laws  and  say, 
"the  charade  of  antitrust,"  because  it  just  isn't  meaningful.  When 
you  fine  a  giant  corporation  $10,000,  $50,000,  or  even  $100,000  for 

>  See  pp.  1101  and  1111. 
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conspiracy  that  may  have  lasted  for  a  period  of  10  years  and  has 
netted  the  corporation  incalculable  profits,  any  rational  businessman 
engaged  in  cost-benefit  calculations  is  certainly  going  to  look  upon 
the  antitrust  laws  as  a  paper  tiger. 

Senator  Hart.  We've  all  said  it  before,  but  it  bears  repeating. 
There's  a  great  debate  as  to  the  extent  that  either  capital  punishment 
or  jail  serves  as  a  deterrent  to  criminals.  But,  I  think  commonsense 
suggests  that  a  very  brief  jail  sentence  for  a  businessman  who  is 
engaged  in  a  criminal  violation  of  the  antitrust  laws — if  jail  has 
any  deterrent  effect — it  would  have  a  very  substantial  deterrent 
effect  in  business  practices.  Because  the  hoodlum  or  the  poor  kid 
isn't  very  uncomfortable  going  to  jail,  but  the  fellow  out  in  Grosse 
Pointe  would  be  appalled  at  the  thought. 

Dr.  Adams.  You  see.  Senator,  I  think  that  the  analogy  with  so- 
called  violent  crimes  is  really  not  apt,  because  the  people  who  argue 
in  favor  of  the  death  penalty  say,  "Well,  if  you  increase  the  penalty 
for  committing  murder,  this  will  reduce  the  incidence  of  murder." 

I  think  the  thing  that's  wrong  with  that  kind  of  analysis  is  the 
assumption  that  a  man  about  to  commit  murder  makes  a  rational 
calculation. 

"Now,  if  I  commit  murder  and  if  I'm  caught,  what  is  my  punish- 
ment likely  to  be?  Life  imprisonment  or  death?"  And  then  he  decides, 
"Well,  since  it's  only  life  imprisonment  and  eventually  I  can  get 
out,  I'll  proceed  with  my  little  project.  But  death  is  too  final.  There- 
fore, I  will  not  risk  it." 

Well,  this  is  madness.  Most  violent  crimes  are  not  rational,  pre- 
mediated  acts.  But  I  submit  to  you  that  an  antitrust  violation  comes 
much  closer  to  a  rational  cost-benefit  calculation  than  the  typical 
violent  crime  that's  committed  around  the  world. 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

I  guess  it's  been  since  1957  or  1958,  Dr.  Adams,  that  you've  graced 
these  hearings.  And  you  and  I  have  had  some  very  amiable  discords 
over  the  years  thus  I  hate  to  bring  a  little  discord  in  this  little  colloquy 
that  you  had  with  the  chairman,  but 

Dr.  Adams.  We  don't  want  to  break  tradition  now,  Mr.  Chumbris. 

Mr.  Chumbris.  Right.  And  over  the  years,  I'm  going  to  say  that 
you're  getting  slimmer  and  handsomer  and  tougher  and  tougher. 
The  chairman  read  my  mind  on  this  one. 

[Laughter.] 

Mr.  Chumbris.  You  so  well  went  back  into  some  of  the  hearings  on 
nolo  contendere,  I'm  going  to  ask  the  chairman's  permission  to  put 
in  the  statement  of  Judge  Bromley  '  that  he  made  beginning  on 
page  41,  because  he  gives  the  other  side  of  the  stor3^  I  think  that  it 
would  be  difficult  for  us  to  bring  him  back  down.  And  it's  pertaining 
to  this  point. 

In  it  he  points  out  that,  at  that  time,  the  penalty  was  only  $50,000. 
And  that's  the  reason  wh}^  you  are  getting  an  average  of  $12,000  and 
$13,000  fine  per  case.  I  believe  the  nolo  and  guilty  plea  cases  brought 
about  $12,000  fines  and  the  full  trial  cases  brought  about  $13,000 
average  fines. 


1  See  statement  of  Bruce  Bromley,  p.  1166. 
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Today  the  maximum  fine  has  been  increased  to  $1  milUon.  Also  it's 
now  a  felony,  with  1  to  3  years  in  jail.  I've  been  advised  by  Bruce  Wil- 
son of  the  Justice  Department  last  week,  when  we  were  discussing 
these  proposed  hearings,  that  recently  there's  been  one  case  where  a 
6-month  jail  sentence  and  a  $263,000  fine  was  imposed  which  I  imagine 
is  probabh'  one  of  the  largest  under  the  new  law  recently  passed. 

And  I  would  assume  that  with  this  new  law,  you  will  see  much 
higher  penalties  imposed.  They  may  even  reach  $1  million.  I  believe 
in  several  of  those  electric  cases  in  the  1960's  the  maximum  fine  was 
$50,000  and  several  $50,000  fines  were  imposed  in  those  cases. 

So  with  Judge  Bromley's  printed  statement  going  into  the  record, 
Mr.  Chairman,  that  would  ease  m}^  reading  any  of  this  particular  data. 
It's  almost  2}^  pages. 

But  I  wanted  to  read  one  paragraph  of  Judge  Bromley,  because  it 
does  disagree  with  something  you  said  in  your  paper. 

Ma^'be  you  don't  want  to  make  it  quite  so  strong  after  you've  read 
this. 

Dr.  Adams.  No.  Mr.  Chumbris,  I've  read  Judge  Bromley's  state- 
ment and  I  think  Judge  Bromley  makes  about  as  good  a  case  for  the 
other  side  as  can  be  made.  I  think  it's  a  very  felicitous  suggestion  to 
include  Judge  Bromley's  statement  in  this  record. 

Mr.  Chumbris.  Right.  The  one  point  I  was  going  to  refer  to,  and 
that  is  on  page  43  and  the  print  is  so  fine  I  have  to  read  carefully. 

"These,  then,  are  some  of  the  reasons  why  a  corporation  will  not  en- 
ter a  nolo  plea  and  yet  stoutly  maintain  and  believe  in  his  innocence," 
and  if  you'll  recall,  he  mentioned  in  his  statement  the  disruption  of  the 
staff,  of  the  offices,  taking  up  their  time,  unfavorable  publicity,  and 
the  cost  of  $250,000  or  $400,000  in  fees,  to  try  lawsuits.  These  fee  costs 
were  testified  to  when  we  had  those  franchise  hearings  in  1965.  Judge 
Bromley  continues  as  follows : 

"To  be  sure,  a  nolo  plea  leads  to  an  entry  of  a  judgment  of  conviction 
and  in  that  criminal  case,  the  defendant  can  be  treated  exactly  as  if 
he  had  pled  guilty. 

"But  the  idea  expressed  here  and  elsewhere  that  such  a  nolo  plea 
for  all  purposes  is  tantamount  to  an  admission  of  guilt  is  just  not 
true." 

He  feels  he's  innocent,  but  he'll  plea  a  nolo  contendere,  although 
the  effect  of  the  nolo  contendere  would  be  just  as  if  he  were  guilty — 
to  avoid  a  full  trial  and  the  costs  in  money  and  inconveniences  to 
himself  and  his  staff  and  company. 

It  reminds  me  of  the  old  story  of  Victor  Moore  in  the  skit  when  he 
was  charged  with  a  $2  fine  for  a  .parking  ticket  and  he  was  innocent. 
But  his  lawyer  said,  "We'll  fight  it."  So  he  fights  it  and  loses  the  case, 
but  the  lawyer  takes  it  to  a  higher  court  but  Moore  says,  "Pay  the 
$2."  The  lawyer  says,  "Oh,  no,  we  will  win  on  appeal."  So  he  goes  on 
and  appeals  and  he  loses  that. 

So  Victor  Moore  kept  saying,  "Pay  the  $2."  And  the  lawyer  says, 
"Oh,  no,  we'll  go  on  to  the  Supreme  Court."  And  after  $500,000  in 
costs  and  broke,  and  in  a  pauper's  jail,  he  finally  had  to  pay  the  $2. 

Well,  that's  the  theory  of  nolo  contendere.  You  may  believe  you're 
innocent,  but  it  may  cost  your  life  to  prove  it,  and  every  dollar  you 
have  in  your  pocket. 

That's  why  the  nolo  theory  is  still  a  good  theory  and  why  it  should 
apply,   as  Mr.  Kauper  indicated,  because  the  Justice  Department 
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believes  it  is  better  for  the  administration  of  justice,  aside  from  the 
reasons  given  for  what  it  does  for  the  small  businessman-defendant. 

Dr.  Adams.  I  would  suggest  two  considerations  in  response,  if  I 
may.  One,  I  note  that  the  nolo  plea  is  only  available  for  certain  classes 
of  white-collar  crime. 

It  is  not  available  for  arson,  murder,  or  rape.  When  an  individual 
very  often  would  like  to  plead  nolo,  even  though  he  thinks  he's  inno- 
cent, and  yet  he  doesn't  have  the  opportunity  to  do  so. 

I  think  this  is  still  a  privilege  that  is  available  only  to  the  white- 
collar  criminal  in  our  society. 

Second,  if  I  may  remind  you,  in  the  great  electrical  conspiracy, 
when  the  indictments  were  handed  down,  the  companies  reacted 
immediately  and  vociferously,  proclaiming  their  innocence. 

Then  they  went  into  court  and  asked  to  change  their  plea  to  nolo 
contendere.  The  Justice  Department  opposed  those  nolo  pleas.  And, 
in  that  case,  the  court  upheld  Justice  and  refused  to  accept  the  nolo 
plea.  Then  what  did  the  defendants  do? 

They  pleaded  guilty,  and  I  think  the  availability  of  the  nolo  plea  is 
just  a  cop-out,  it  seems  to  me,  in  the  maintenance  and  the  promotion, 
the   execution   of  justice. 

Mr.  Chumbris.  On  the  last  point  you  made,  if  my  memory  serves 
me  correctly,  not  all  of  the  defendants  in  those  electric  cases  pleaded 
guilty.  Some  of  them  still  maintained  the  nolo  contendere  and  the 
court  accepted  them  even  though  the  Justice  Department  objected. 

In  other  cases  the  court  went  along  with  the  Justice  Department 
and  in  some  of  them  the  cases  went  to  trial. 

Dr.  Adams.  Right,  but  you  see,  there  were  enough  guilty  pleas 
entered  there  to  make  the  subsequent  treble  damage  actions  possible 
and  effective,  and  that's  my  only  point. 

A  nolo  plea  is  really  the  shabbiest  form  of  plea  bargaining.  Suppose — 
as  the  Justice  Department  claims — the  nolo  contendere  option  gives 
it  flexibility  in  enforcing  the  antitrust  laws,  OK?  So  they  exact  a 
nolo  plea  out  of  the  defendant  in  the  criminal  suit,  which  means  the 
court  can  then  pronounce  sentence— either  fine  or  imprisonment. 

I  submit  to  you  that  the  public  interest  has  not  gained  very  much 
because  of  the  inadequacy  of  the  fine  and  the  rarity  of  the  prison 
sentence. 

Remember  that  in  a  criminal  suit  you  punish  only  for  past  offenses ; 
and  it's  that  punishment  which  is  held  out  presumably  as  a  deterrent 
to  future  violations. 

But  if  the  cost  of  consuming  delinquency  is  too  low,  you're  going 
to  get  a  lot  of  delinquents. 

Mr.  Chumbris.  But  that  has  been  changed  by  this  new  law. 

Dr.  Adams.  Well,  we  will  see.  You  know,  for  the  longest  time — 
indeed,  since  1890— the  maximum  jail  sentence  that  was  in  the  law 
was  1  year,  and  that  was  never  used  to  the  fullest. 

Indeed,  as  I  pointed  out,  the  jail  sentence  was  not  used  at  all  for 
genuine  antitrust  violations  until  1955 — which  was  65  years  after 
the  act  was  first  passed. 

So  I'm  not  holding  my  breath  about  3-year  jail  sentences  being 
imposed  by  the  courts  for  a  flagrant  violation  of  the  antiprice  fixing 
provisions  of  the  Sherman  Act,  for  example. 

Mr.  Chumbris.  Thank  you.  Dr.  Adams,  and  thank  you,  Mr. 
Chairman. 
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Senator  Hart.  I  asked  the  staff  to  select  from  a  publication  of  the 
National  Economic  Research  Associates,  "Tougher  Antitrust  Policy,"  ^ 
several  tables  that  bear  on  the  number  of  days,  how  much  in  fines. 

It  is  very  interesting.  I  think  the  record  will  benefit  from  this  kind 
of  thing. 

Professor,  thank  you  very  much. 

Dr.  Adams.  Thank  you. 

[The  prepared  statement  of  Dr.  Adams  follows.  Testimony  resumes 
on  p.  217.] 

Prepared  Statement  of  Dr.  Walter  Adams,  Professor  of  Economics,  and 
Past  President,  Michigan  State  University 

It  is  a  pleasure  and  a  privilege  to  appear  before  this  Committee  in  support 
of  S.  1284,  co-sponsored  by  the  senior  Senator  from  Michigan,  the  Chairman  of 
this  Subcommittee,  and  by  the  senior  Senator  from  Pennsylvania,  the  Minority 
Leader  of  the  Senate.  Enactment  of  this  bill  would  contribute  significantly  to 
effective  enforcement  of  the  antitrust  laws,  and  to  the  promotion  of  effective 
competition  in  the  American  economy. 

In  discussing  the  several  provisions  of  the  bill,  I  propose  to  comment  first  on 
what  might  be  called  the  "penalty"  provisions,  and  second  on  what  might  be 
called  the  "information"  provisions  of  the  bill. 

title    VI NOLO    contendere 

Under  present  law,  defendants  in  criminal  antitrust  cases  may,  with  the  court's 
permission,  plead  nolo  contendere.  It  is  an  implied  confession  guilt — a  polite 
guilt}^  plea — which  does  not  immunize  the  defendant  from  criminal  penalties  but 
shields  him  from  a  host  of  other  legal  unpleasantries.  In  effect,  the  defendant  tells 
the  court:  "Your  Honor,  I  do  not  plead  innocent.  Nor  do  I  plead  guilty.  I  simply 
refrain  from  contesting  the  charges  in  the  criminal  indictment.  Now,  without 
trial  or  adjudication  of  the  facts,  please  proceed  to  punish  me — either  by  fine  or 
by  imprisonment — as  if  I  were  in  fact  guiltv." 

In  following  this  curious  procedure,  the  defendant  gains  certain  palpable 
benefits  with  incurring  undue  risks.  First,  he  knows  that  antitrust  sentences 
seldom  fit  the  crime.  They  are  more  often  than  not  symbolic  slaps  on  the  wrist. 
Fines  are  almost  never  commensurate  with  the  profits  derived  from  the  violation, 
and  hence  are  not  effective  deterrents  to  rational  calculators  of  the  costs  and 
benefits.  Prison  sentences  are  rarely  imposed,  typically  suspended,  and  in  any  event 
are  usually  less  than  G  months  in  duration.  Under  the  antitrust  laws,  therefore, 
criminal  penalties  hardly  constitute  appropriate  pvmishments;  nor  do  they 
serve  as  effective  deterrents.  Second,  the  defendant  knows  that  a  nolo  contendere 
plea  cannot  be  used  as  prima  facie  evidence  by  a  private  plaintiff  in  subsequent 
triple  damage  actions.  Though  it  is  an  implied  confession  of  guilt  upon  which 
criminal  penalties  can  be  assessed,  the  nolo  contendere  plea  is  deemed  to  be 
equivalent  of  a  consent  decree  and,  in  the  eyes  of  the  law,  treated  in  the  same 
manner  for  evidentiary  purposes.  By  entering  such  a  plea,  therefore,  the  defendant 
effectively  precludes  the  filing  of  numerous  triple  damage  actions,  because  these 
can  realistically  be  attempted  only  where  tl  e  plaintiff  is  able  to  rely  on  a  final 
judgment  in  prior  government  action  as  prima  facie  evidence.  In  short,  the  nolo 
plea  becomes  a  protective  device  which  enables  the  antitrust  violator  to  short- 
circuit  the  imminent  threat  of  triple  damage  remedies  for  the  victims  of  his 
misfeasance. 

Title  VI  of  S.  1284  would  deny  to  antitrust  violators  the  privilege  of  using 
nolo  contendere  as  a  subterfuge  for  a  guilty  plea.  In  doing  so,  it  would  contribute 
significantly  to  effective  antitrust  enforcement — for  a  number  of  reasons. 

First,  by  closing  the  nolo  contendere  loophole,  the  bill  raises  the  cost  of  com- 
mitting antitrust  violations.  As  Attorney  General  Brownell  put  it  in  his  famous 
Memo  No.  42, 

"One  of  the  factor  which  1  as  tended  to  breed  contempt  for  federal  law  enforce- 
ment in  recent  times  has  been  the  practice  of  permitting  as  a  matter  of  course 
in  many  criminal  indictments  the  plea  of  nolo  contendere.  While  it  may  serve 
a  legitimate  purpose  in  a  few  extraordinary  situations  and  where  civil  litigation 
is  also  pending,  I  can  see  no  justification  for  it  as  an  everyday  practice,  par- 
ticularly where  it  is  used  to  avoid  certain  indirect  consequences  of  pleading  guilty, 
such  as  loss  of  license  or  sentencing  as  a  multiple  offender. 
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Uncontrolled  use  of  the  plea  has  led  to  shockingly  low  sentences  and  insignificant 
fines  wtich  are  no  deterrent  to  crime.  As  a  practical  matter  it  accomplishes  little 
that  is  useful  even  where  the  Government  has  civil  litigation  pending.  Moreover, 
a  person  permitted  to  plead  nolo  contendere  admits  guilt  'or  the  purpose  of  im- 
posing punishment  for  his  acts  and  yet,  for  all  other  purposes,  and  as  far  as  the 
public  is  concerned,  persists  in  his  denial  of  wrongdoing.  It  is  no  wonder  that  the 
public  regards  consent  to  such  a  plea  by  the  Government  as  an  admission  that  it 
has  only  a  technical  case  at  most  and  that  tbe  whole  proceeding  was  just  a  fiasco." 

Second,  the  bill  would  remove  the  discriminatory  and  preferential  treatment 
currently  accorded  to  antitrust  violators,  and  counteract  the  all-too-fashionable 
tendency  of  regarding  antitrust  infractions  as  a  relatively  harmless  species  of 
"victimless,"  "white  collar"  crime — a  mere  maluvi  prohibitum  rather  than  a 
malum  in  se.  The  bill  recognizes,  as  Title  I  makes  clear,  that  antitrust  crimes  are 
not  inconsequential.  They  must  be  passionless  in  execution.  They  may  be  carried 
out  by  non-violent  means.  They  may  be  impersonal  in  character  and  indifferent  in 
the  choice  of  victims.  Their  impact  may  be  quite  remote  from  the  scene  of  the 
crime.  But  none  of  these  considerations  make  criminal  offenses  under  the  antitrust 
laws  any  less  baneful,  venal,  or  anti-social.  Indeed,  as  E.  A.  Ross  argued  long  ago, 
in  his  landmark  work  "Sin  and  Society," 

"Today  the  villain  most  in  need  of  curbing  is  the  respectable,  exemplary,  trusted 
personage  who,  strategically  placed  at  the  focus  of  a  spider-web  of  fiduciary 
relations,  is  able  from  his  office-chair  to  pick  a  thousand  pockets,  poison  a  thousand 
sick,  pollute  a  thousand  minds,  or  imperil  a  thousand  lives.  It  is  the  great-scale, 
high-voltage  sinner  that  needs  the  shackle.  To  strike  harder  at  the  petty  pick- 
pocket than  at  the  [white  collar  criminal]  *  *  *  is  to  'strain  at  a  gnat  and  swallow 
a  camel.'  " 

Title  VI  takes  a  step  in  the  right  direction  by  making  nolo  contendere  equivalent 
to  a  guilty  plea  for  evidentiary  use  in  private  triple  damage  actions. 

Third,  the  bill  would  enable  the  victims  of  criminal  antitrust  violations  to  seek 
realistic  remedies  for  the  wrongs  inflicted  on  them.  As  things  now  stand,  the 
private  plaintiff  in  an  antitrust  proceeding  must  shoulder  a  formidable  burden  of 
proof.  He  must  demonstrate  that  an  antitrust  violation  has  been  committed;  he 
must  show  that  he  was  injured  in  his  business  or  property  as  a  direct  result  of 
such  violation;  and  he  must  prove  the  exact  amount  of  the  damages  by  him 
sustained.  Experience  shows  that  the  first  step — proof  that  a  violation  has  oc- 
curred— is  almost  always  a  costly,  time-consuming,  and  complicated  matter. 
Moreover,  since  the  typical  triple  damage  plaintiff  is  a  David  confronting  a 
Goliath,  he  generally  lacks  the  resources  and  competence  for  the  full  investigation 
and  analysis  on  which  to  base  proof  of  violation.  More  often  than  not,  therefore, 
he  is  dependent  on  the  federal  government  to  have  established  a  violation  of  the 
antitrust  in  a  prior  proceeding  which  he  can  then  use  as  prima  facie  evidence  to 
carry  forward  his  own  claim  for  damages.  (Note,  for  example,  the  number  of 
successful  triple  damage  actions  based  on  the  convictions  obtained  by  the  govern- 
ment in  the  great  electrical  conspiracy.  Note  also  that  the  financial  impact  of 
these  private  suits  on  the  conspiring  corporations  was  greater — by  a  factor  of 
approximately  100 — than  the  paltry  fines  collected  by  the  government.)  By  making 
nolo  contendere  equivalent  to  a  guilty  plea,  S.  1284  would  simply  give  the  victim 
of  criminal  antitrust  violations  a  badly  needed  weapon  for  his  self-defense. 

TITLE  III FEDERAL  TRADE  COMMISSION  AMENDMENTS 

This  section  of  S.  1284  would  amend  the  Federal  Trade  Commission  Act 
to  provide  for  increase  penalties  for  disobeving  FTC  special  orders  or  subpoenas. 
In  1914,  when  establishing  the  Federal  Trade  Commission,  Congress  set  the 
penalty  for  such  infractions  at  $100  a  day.  It  has  not  been  changed  since  then. 
This  title  would  set  the  penalty  at  not  more  than  $5,000  nor  less  than  $1,000  per 
day. 

This  should  not  be  a  controversial  question.  Clearly,  the  cost  of  smnmg  ought 
to  go  up  at  least  as  much  as  the  cost  of  living.  (The  wholesale  price  index  has 
increased  approximately  fivefold  between  1914  and  1974.)  More  important,  we 
must  take  account  of  the  spectacular  increase  in  the  size  and  earnings  of  major 
corporations  since  the  enactment  of  the  old  Clayton  Act.  Consider,  for  example, 
that  the  Standard  Oil  Trust  in  1911,  the  year  of  its  dissolution,  disbursed  divi- 
dends of  $40,000,000,  whereas  one  of  its  successor  companies,  the  Exxon  Corpora- 
tion, in  1974,  distributed  dividends  of  $1,119,000,000— an  amount  roughly  30 
times  greater.  Or  consider  the  impact  on  Exxon  of  a  $100  per  day  penalty,  if  the 
corporation  were  to  violate  an  FTC  order  or  subpoena;  on  an  annual  basis,  it 
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would  amount  to  $36,500— or  one-thousandth  of  one  percent  of  Exxon's  profits 
in  1974. 

However  inadequate  a  daily  fine  of  $100  may  have  been  to  deter  disobedience 
to  FTC  orders  in  1914,  it  has  with  the  passage  of  time  become  a  ludicrous  irony. 
Enactment  of  Title  III  would  be  a  simple  recognition  of  that  fact. 

TITLE  IV PARENS  PATRIAE 

This  section  of  S.  1284  would  permit  State  attorneys  general  to  file  antitrust 
actions  and  to  collect  triple  damages  on  behalf  of  the  citizens  of  their  states. 
In  other  words,  it  would  authorize  the  chief  law  enforcement  officer  of  a  State 
to  file  a  "class  action"  suit  on  behalf  of  the  victims  of  antitrust  crimes  located  within 
his  jurisdiction.  Its  enactment  would  increase  further  the  deterrent  to  the  perpe- 
tration of  one  form  of  "white  collar"  crime  and  ofier  the  victims  of  such  crimes 
an  efficacious  mechanism  for  obtaining  restitution.  Much  of  the  rationale  offered 
in  support  of  Title  VI  above  is  equally  applicable  to  Title  IV,  with  the  additional 
consideration  that  States  command  both  more  substantial  resources  and  greater 
expertise  than  the  typical  private  litigant  to  bring  successbul  triple  damage 
actions. 

TITLE  V PREMERGER  NOTIFICATION 

This  section  of  S.  1284  would  provide  for  prior  notification  to  the  Federal 
Trade  Commission  and  the  Department  of  Justice,  and  a  waiting  period  before 
a  proposed  merger  can  be  consummated.  A  30-day  waiting  period  would  apply  to 
all  corporate  mergers,  and  a  60-day  waiting  period  to  giant  mergers — i.e.  those 
with  combined  assets  of  $100  million  and  more.  Further,  the  section  provides 
that  if  an  antitrust  action  challenging  the  legality  of  the  merger  is  brought  during 
the  specified  waiting  period,  the  Government  is  authorized  to  block  consummation 
of  the  merger  until  its  legality  has  been  determined  by  the  courts. 

The  proposed  changes  are  crucial  to  effective  enforcement  of  the  antimerger 
provisions  of  the  Celler-Kefauver  Act.  First,  the  bill  would  insure  that  all 
prospective  mergers,  and  especiallj'  giant  mergers,  would  promptly  be  brought  to 
the  attention  of  the  enforcement  agencies. 

Second,  by  requiring  the  submission  of  certain  basic  information  at  the  time 
that  notice  is  given  of  a  proposed  merger,  and  by  providing  for  the  submission  of 
additional  relevant  information  upon  request  by  the  Federal  Trade  Commission 
or  the  Department  of  Justice,  the  bill  would  insure  that  the  enforcement  agencies 
have  the  necessary  data  on  the  basis  of  which  they  can  analyze  the  probable 
impact  of  the  proposed  merger  on  competition. 

Third,  the  bill  would  authorize  the  enforcement  agencies  to  block  a  merger 
prior  to  its  consummation  and  to  require  that  the  assets  of  the  merging  companies 
be  kept  separate  vmtil  final  adjudication  of  the  merger's  legality  in  the  courts. 
This  is  a  provision  of  capital  importance,  because  it  would  avoid  the  practical 
difficulties  of  a  postmerger  unscrambling  of  already  commingled  assets,  or  of 
convincing  the  courts  to  undertake  this  onerous  task.  The  House  Judiciary  Com- 
mittee, in  its  Report  No.  486,  85th  Congress,  1st  session,  underscored  this  point: 

"The  bil'  will,  therefore,  help  avoid  the  practical  problems  of  unscrambling 
corporate  mergers  entered  into  in  violation  of  section  7.  Because  of  problems  in- 
volved in  an  unscrambling  process,  the  courts  have  been  understandably  reluctant 
to  order  divorcement,  divestiture,  or  dissolution  to  remedy  violations  of  the  antitrust 
laws.  Indeed,  in  the  more  than  60  years  of  Sherman  Act  history,  courts  have 
entered  decrees  requiring  divorcement,  divestiture  or  dissolution  in  only  24  cases, 
taking  the  position  that  judicial  restraint  should  prevent  the  imposition  of  divesti- 
ture where  other  effective  remedies,  less  harsh,  are  available.  It  is  precisely  be- 
cause of  difficulties  in  restoring  the  previous  status  and  the  attendant  reluctance 
of  courts  to  undo  what  has  been  done,  that  makes  necessary  the  present  provisions 
for  evaluating  prospective  mergers  and  acquisitions  before  they  have  become 
accomplished  facts — before  they  have  developed  to  the  point  where  it  becomes 
necessary  to  debate  whether  a  surgical  remedy  may  be  too  drastic." 

The  Federal  Trade  Commission  Hearing  Examiner,  in  ruling  on  the  merger  be- 
tween Farm  Journal  and  Country  Gentleman,  illustrated  the  difficulty — indeed, 
the  virtual  impossibility  in  some  cases — of  providing  divestiture  relief  after  the 
merging  companies  had  already  commingled  their  assets  and  combined  their 
operations  (In  the  Matter  of  Farm  Journal,  Docket  6388) : 

"It  would  be  difficult,  indeed,  to  find  an  acquisition  which  would  point  up  the 
procedural  inadequacy  and  ineffectiveness  of  section  7  of  the  Clayton  Act  as 
amended,  when  its  objectives  are  considered,  than  that  presented  here.  It  is  not 
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just  a  case  of  too  little  and  too  late,  from  a  trial  standpoint.  A  preacquisition  wait- 
ing and  examination  period,  made  mandatory  by  statute,  coupled  with  the  power 
to  seek  injunctive  relief  from  the  courts,  would  have  kept  the  eggs  in  the  basket 
until  it  had  been  determined  whether  it  was  to  the  public's  interest  to  scramble 
them,  instead  of,  as  here,  trying  to  imscramble  them.  If  the  record  now  before  this 
examiner  had  been  presented  for  precontract  approval,  this  proceeding  would 
probably  have  been  unnecessary.  General  equity  power  likewise  would  accomp- 
lish much. 

"Divestiture  is  only  half  the  objective  of  the  statute,  as  the  examiner  construes 
it,  and  its  legislative  history  and  purpose.  It  does  take  away,  and  prevent  the 
further  use  of  competitive  tools  and  weapons  illegally  acquired,  but  the  aim,  it 
would  seem,  is  broader  than  that — namely,  to  restore  to  the  relevant  markets 
those  competitive  weapons  to  an  active  and  vigorous  use  in  the  hands  of  the  seller, 
or  into  those  of  a  new  entrant,  so  that  competition  may  continue  with  its  former 
vigor.  This,  as  respondent  contends,  is  impossible.  Country  Gentleman  is  dead, 
and  the  'assets'  which  it  turned  over  to  respondent  are  now  without  value  to  any 
newcomer  or,  indeed,  to  any  farm  publications  now  in  the  field.  When  his  corn  is 
taken  from  him  and  the  horse  dies,  it  is  the  height  of  vanity  to  strew  the  bare 
corncobs  on  his  grave.  All  that  can  be  accomplished,  then,  is  simple  divestiture  of 
the  2  trade  names  and  the  2  lists,  although,  in  the  examiner's  opinion,  this  at 
most  may  only  disturb,  but  will  not  diffuse  the  coalescence  which  has  taken 
place." 

The  same  point  was  also  made  by  Professor  Kenneth  Elzinga  in  his  landmark 
article,  "The  Antimerger  Law:  Pyrrhic  Victories?,"  a  copy  ot  which  is  attached 
herewith  as  an  appendix  to  my  statement  and  which  I  respectfully  submit  for 
inclusion  in  the  record.  After  carefully  reviewing  the  relief  granted  in  a  sample  of 
cases  adjudicated  under  the  Celler-Kefauver  Act  between  1950  and  1964,  Elzinga 
observes — not  without  a  note  of  sadness— that  the  relief  obtained  in  the  vast 
majority  of  merger  cases  has  been  far  from  effective.  He  concludes 

"First,  that  the  time  span  between  the  acquisition  and  the  divestiture  order 
can,  in  a  dynamic  market  setting,  prevent  or  make  very  difficult  the  unscrambling 
of  two  firms.  Second,  the  so-called  partial  divestiture  has  not  distinguished  itself 
for  efficacy.  Third,  a  loose  handling  of  the  divestiture  of  post-acquisition  improve- 
ments could  afford  an  economic  incentive  to  firms  to  expand  in  violation  of  Section 
7,  planning  on  divesting  the  acquired  assets  several  j^ears  hence.  The  answer  to 
these  problems  involves  cutting  down  or  eliminating  this  time  span.  It  *  *  *  re- 
quires a  closer  adherence  to  the  principle  that  relief  is  a  failure  if  sufficient  assets 
are  not  excommunicated  to  reestablish  an  independent  firm  of  sufficient  size  to 
survive.  Normally,  this  would  seem  to  require  full  divestiture  including  any  post- 
acquisition  improvements." 

Clearly,  enactment  of  Title  V  of  S.  1284  would  go  a  long  way  toward  alleviating 
these  problems.  It  would  give  the  enforcement  agencies  the  necessary  authority 
to  interdict  effectively  those  mergers  which  tend  to  substantially  lessen  competition 
or  tend  to  create  a  monopoly.  The  importance  of  this  objective,  I  know,  need  not 
be  underscored  before  this  distinguished  Committee. 

TITLE    II ANTITRUST    CIVIL    PROCESS    ACT   AMENDMENTS 

This  section  of  S.  1284  would  authorize  the  Department  of  Justice  to  issue 
civil  antitrust  process  to  individuals  as  well  as  to  corporations  and  third  parties. 
Its  major  importance  consists  of  the  fact  that  the  Department  could  obtain  the 
necessary  information  to  evaluate  potential  antitrust  violations  (especially  merg- 
ers) before  rather  than  after  they  have  occurred.  This  is  not  explicitly  authorized 
under  present  law — a  deficiency  which  should  be  corrected. 

CONCLUSION 

In  conclusion,  I  respectfullj^  submit  that  the  competitive  sj'stem  is  not  helium 
omnium  contra  omnes.  It  is  not  an  ecological  equilibrium,  a  state  of  nature,  in  which 
the  law  of  the  jungle  reigns  supreme.  Rather,  it  is  a  legal,  ethical,  institutional 
arrangement — -an  economic  community  under  covenant — an  arena  where  powerful 
forces  collide,  but  in  accordance  with  strictlj'  prescribed  and  socially  beneficient 
rules.  In  this  arena,  an  individual  may  seek  private  gain;  his  motive  maj'  be  to 
benefit  neither  his  neighbor  nor  his  community,  but  if  the  rules  of  the  game  are 
properly  drawn,  the  individual  seeking  his  and  only  his  gain  should  be  able  to 
achieve  this  goal  only  by  serving  others  as  well.  In  this  sense,  the  market  is  an 
organizing  principle  for  coordinating  individual  activity — a  planning  mechanism 
which  is  autonomous,  impartial,  and  external  to  human  control,  manipulation, 
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and  perversion.  It  is  a  mechanism  for  harnessing  the  individual  to  social  ends, 
while  depriving  him  of  power  so  great  that,  if  abused,  it  would  result  in  harm  to 
his  fellows. 

In  "The  Control  of  Trusts,"  published  shortly  before  enactment  of  the  Clayton 
Act,  John  Bates  Clark  emphasized  the  importance  of  the  rules  by  which  the 
competitive  game  is  plaj'ed: 

"In  our  worship  of  the  survival  of  the  fit  under  free  natural  selection  we  are 
sometimes  in  danger  of  forgetting  that  the  conditions  of  the  struggle  fix  the  kind 
of  fitness  that  shall  come  out  of  it;  that  survival  in  the  prize  ring  means  fit- 
ness for  pugilism ;  not  for  bricklaj-ing  nor  philanthrophy ;  that  survival  in  predatory 
competition  is  likely  to  mean  something  else  than  fitness  for  good  and  efficient 
production;  and  that  only  from  a  strife  with  the  right  kind  of  rules  can  the  right 
kind  of  fitness  emerge.  Competition  *  *  *is  a  game  played  under  rules  fixed  by  the 
state  to  the  end  that,  so  far  as  possible,  the  prize  of  victory  shall  be  earned,  not 
b.y  trickery  or  mere  self-seeking  adroitness,  but  by  value  rendered.  It  is  not  the 
mere  play  of  unrestrained  self-interest;  it  is  a  method  of  harnessing  the  wild  beast 
of  self-interest  to  serve  the  common  good — a  thing  of  ideals  and  not  of  sordidness. 
It  is  not  a  natural  state,  but  like  any  other  form  of  libert}',  it  is  a  social  achieve- 
ment, and  eternal  vigilance  is  the  price  of  it." 

In  short,  competition  can  be  effective  only  if  the  game  is  played  by  the  right 
set  of  rules.  Also,  if  the  rules  are  to  have  any  meaning,  the  umpire  must  be  given 
the  powers  necessary  for  their  effective  enforcement.  And  that,  in  essence,  is  what 
S.  1284  proposes  to  do. 

Senator  Hart.  Our  next  and  concluding  witness,  and  let  me  renew 
my  apology  for  the  long  delay,  is  Mr.  Richard  Godown,  the  general 
counsel  for  the  National  Association  of  Manufacturers. 

STATEMENT  OF  RICHARD  D.  GODOWN,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  NATIONAL  ASSOCIATION  OF  MANUFAC- 
TURERS 

Mr.  GoDOWN.  Good  morning,  Mr.  Chairman. 

I  am  accompanied  today  at  the  witness  table  by  an  assistant 
general  counsel  from  NAM,  Mr.  John  Finch. 

May  I  begin  by  saying  that  I  was  having  so  much  fun  listening  to 
Professor  Adams  that  I  almost  wish  that  we  could  engage  ourselves 
in  a  debate.  While  I  note  his  presence  still  iri  the  room,  I  would  like  to 
just  make  one  or  two  brief  comments. 

He  was  questioning  the  efficacy  of  the  death  penalty  as  a  deterrent 
for  murderers,  and  it  seems  to  me  there  is  an  easy  answer  to  that.  It 
may  not  deter  other  murderers,  but  certainly  deters  the  murderer  who 
gets  the  death  penalty. 

Senator  Hart.  That  raises  the  second  problem  for  those  of  us  who 
are  opposed  to  capital  punishment.  That  assumes  you  get  the  right 
guy  before  you  execute  him. 

Mr.  Godown.  Indeed  it  does.   . 

Professor  Adams  also  seemed  to  be  taking  a  great  issue  with  the 
fact  that  there  aren't  more  businessmen  in  jail  because  of  violations 
of  the  Antitrust  Act. 

I  myself  wonder  why — and  I  make  no  reference  to  Professor  Adams 
at  this  point,  because  I  don't  know  the  gentleman — there  aren't  more 
stringent  laws,  for  instance,  to  protect  misstatements  and  misguiding 
of  students  in  our  colleges  and  universities  when  the  people  lecture 
against,  or  are  inimical  to,  the  best  interests  of  the  free  enterprise 
system. 

I  think  that  is  a  growing  cancer  in  our  society  which  should  be 
rooted  out. 
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Senator  Hart.  Well,  I  see  clearly  that  you  two  should  meet  after- 
ward and  exchange  your  views. 

Mr.  GoDowN.  I  will  stop  now,  except  to  say  that  the  professor  also 
characterized  his  testimony  as  being  clinical.  If  I  may,  I  would  like 
to  characterize  my  forthcoming  testimony  as  being  honest  and 
forthright. 

Mr.  GoDOWN.  I  will  summarize  my  remarks,  Mr.  Chairman  and 
may  I  ask  that  the  full  text  be  printed  for  the  record.' 

Senator  Hart.  It  will  be  printed  as  though  given. 

Mr.  GoDowN.  Thank  you  very  much. 

I  am  Richard  D.  Godown.  I  am  senior  vice  president  and  general 
counsel  of  the  National  Association  of  Manufacturers,  and  we  thank 
you  for  this  invitation  to  appear  and  give  testimony  on  S.  1284,  the 
omnibus  antitrust  bill. 

Careful  review  of  its  provisions  on  our  part  leads  us  to  the  con- 
clusion that  we  cannot  support  S.  1284,  and  our  reasons  are  spelled 
out  in  the  discussion  of  each  title. 

I  would  like  to  emphasize  that  NAM  strongly  favors  equitable 
laws  against  monopoly  and  restraint  of  trade  under  fair  and  effective 
enforcement. 

On  the  other  hand,  it  is  our  position  that  individuals  and  business 
enterprises  should  be  free — to  the  greatest  extent  practicable  con- 
sistent with  law  enforcement — from  the  harassment  involved  and 
expense  arising  from  ill-founded  actions  or  proceedings  brought 
under  the  antitrust  laws  or  the  Federal  Trade  Commission  Act. 

I  go  now  to  a  discussion  of  title  II,  the  Antitrust  Civil  Process  Act 
Amendments.  The  Antitrust  Civil  Process  Act,  herein  referred  to  as 
the  ACPA,  provides  that  whenever  the  Attorney  General  has  reason 
to  believe  that  any  person  other  than  a  natural  person  under  investi- 
gation may  have  documentary  material  relevant  to  a  present  or  a 
past  antitrust  violation,  he  may  require  its  production  by  issuance 
and  service  of  a  civil  investigative  demand,  a  CID. 

During  the  floor  debates  on  S.  167  in  the  87th  Congress,  Representa- 
tive McCulloch,  a  member  of  the  House  subcommittee  which  con- 
sidered the  bill,  said: 

The  fact  that  the  Attorney  General  is  the  chief  prosecuting  officer  of  the 
Federal  Government  and  the  fact  that  an  untrammeled  right  to  obtain  informa- 
tion could  severely  harm  the  rights  of  the  individual  have  lead  the  Committee 
on  the  Judiciary  to  strictly  circumscribe  the  extent  to  which  the  civil  process 
may  be  used. 

A  list  of  the  way  in  which  the  Congress  strictly  circumscribed  the 
extent  to  which  CID's  may  be  used  was  presented  during  the  House 
debates.  Some  of  them  follow: 

A  CID  is  restricted  to  situations  where  a  concern  is  or  has  been 
engaged  in  an  antitrust  violation,  not  in  some  activity  which  may 
develop  into  a  violation  in  the  future. 

A  civil  demand  is  limited  to  the  receipt  of  documentary  evidence, 
not  to  the  taking  of  oral  testimony.  It  cannot  be  used  to  obtain 
personal  documents  of  a  natural  person. 

The  Attorney  General  is  prohibited  from  turning  over  to  any  other 
department  or  Government  agency  documents  received  under  a 
CID. 


1  Prepared  statement  appears  on  p.  228. 
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Now,  the  proposed  title  II  of  S.  1284  would  destroy  each  of  these 
safeguards  specificall}'  provided  for  in  the  ACPA  by  the  87th  Congress 
to  protect  the  rights  of  the  individual,  and  to  ward  off  possible  abuses 
of  investigative  power. 

It  would  extend  the  scope  of  the  permitted  inquiry  to  activities 
which  may  lead  to  an  antitrust  violation,  to  oral  and  written  interrog- 
atories which  would  be  authorized.  Third  parties,  including  natural 
persons,  could  be  swept  into  the  net  of  investigation,  and  evidence 
obtained  could  be  used  in  other  cases  or  regulatory  proceedings. 

It  is  NAM's  view  that  each  of  the  amendments  proposed  in  title 
II  of  S.  1284  should  be  rejected  in  order  to  uphold  the  high  standards 
and  great  concern  expressed  in  the  87th  Congress  for  the  rights  of 
the  individual. 

We  object  to  CID's  being  served  upon  persons,  including  natural 
persons,  not  under  investigation  or  even  suspected  of  an  antitrust 
violation. 

This  particular  issue  of  whether  to  expand  the  CID  to  persons 
not  under  investigation  was  dealt  with  specifically  by  the  87th  Con- 
gress. Positions  in  favor  of  limiting  coverage  to  corporations,  firms 
or  associations  under  investigation  were  taken  by  the  American 
Bar  Association  and  the  Attorney  General's  National  Committee  To 
Study  the  Antitrust  Laws — and  we  agree  with  those  positions. 

We  are  further  opposed  to  amending  the  ACPA  to  include,  within 
the  scope  of  inquiry,  any  activity  which  may  lead  to  an  antitrust 
violation.  We  feel  that  this  would  promote  unlimited  fishing  expedi- 
tions. 

The  issue  of  whether  to  include  prospective  violations  within  the 
realm  of  investigation  was  rejected  after  opposition  was  received  from 
the  American  Bar  Association,  as  well  as  the  Attorney  General's 
National  Committee  To  Study  the  Antitrust  Laws.  This  was  during 
consideration  in  the  87th  Congress. 

The  Attorney  General's  National  Committee  To  Study  the  Antitrust 
Laws  produced  a  committee  report  which  stated: 

We  believe  that  the  use  of  criminal  processes  other  than  for  investigation  with 
an  eye  toward  indictment  and  prosecution  subverts  the  department's  policy  of 
proceeding  criminally  only  against  flagrant  offenses  and  debases  the  law  by 
tarring  respectable  citizens  with  the  brush  of  crime  when  their  deeds  involve 
no  criminality. 

NAM  concurs. 

We  are  quite  concerned  over  the  possibility  of  harassment  of  inno- 
cent persons. 

The  report  of  the  Attorney  General's  Committee  To  Study  the 
Antitrust  Laws  also  voiced  disapproval  of  any  subpena  power  that 
would  permit  prosecuting  officers  in  antitrust  investigations  to  summon 
oral  testimony  by  placing  businessmen  under  oath. 

The  committee  believed  that  such  authority  is  readily  susceptible 
to  grave  abuse  and  is  unnecessary.  NAM  concurs. 

Now,  to  the  question  of  whether  the  Justice  Department  should  or 
should  not  be  allowed  to  pass  on  documents  acquired  under  the  CID 
procedure  to  other  Government  agencies. 

During  the  Senate  debates  in  1962,  Senator  Ervin  expressed  the 
opinion  that  if  the  Attorney  General  obtains  data  for  one  purpose,  he 
should  pursue  that  purpose  and  should  not  undertake  to  transfer  the 
information  he  obtains  either  to  the  legislative  branch  or  to  any  other 
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administrative  agency — without  at  least  giving  the   injured   person 
a  chance  to  go  into  court  and  protect  his  rights. 

We  beheve  this  proposal  in  the  bill  is  totally  unnecessary  inasmuch 
as  other  agencies  have  their  own  procedures  for  investigation.  But 
more  importantly,  material  acquired  by  the  CID  for  one  purpose  could 
then  be  used  for  other  purposes  totally  unrelated  to  the  reasons  which 
induced  the  original  demand  without  any  regard  for  the  rights  of  the 
persons  subpenaed  by  the  CID. 

In  short,  under  title  II  of  the  proposed  S.  1284  many  of  the  safe- 
guards specifically  selected  by  the  Congress  in  its  enactment  of  the 
ACPA  would  be  destroyed.  Important  individual  rights  would  be 
abandoned. 

In  an  expressed  desire  to  protect  the  individual,  the  87th  Congress 
specifically  chose  to  limit  the  ACPA  to  past  or  present  antitrust 
violations — the  production  of  documents  only,  subpenaing  corpora- 
tions, organizations,  and  entites,  but  not  natural  persons,  and  allowing 
the  subpenaed  information  to  be  used  only  by  the  Justice  Department. 

We  agree  with  that  position  and  believe  that  that's  the  way  the 
law  should  read.  I  pass  now,  to  a  discussion  of  title  III  and  amend- 
ments to  the  Federal  Trade  Commission  Act. 

Title  III  of  S.  1284  contains  only  two  substantive  provisions. 
Section  301(a)  would  increase  the  penalties  for  failure  to  comply  with 
FTC  subpenas  and  report  orders. 

Section  301(b)  is  said  to  merely  codify  existing  case  law  relating 
to  the  enjoining  of  such  subpenas  and  orders. 

The  proposed  increase  in  penalties  is  from  the  present  level  of 
$100  a  day  to  a  minimum  of  $1,000  a  day  and  a  maximum  of  $5,000 
a  day.  These  are  civil  penalties. 

Section  301(a)  would  additionally  extend  the  applicability  of  such 
civil  penalties  to  failure  to  comply  with  FTC  subpenas,  for  which 
present  law  provides  only  criminal  penalties. 

We  believe  the  ten-  to  fifty-fold  increase  in  civil  penalties  is  un- 
warranted. There  will  always  be  situations  where  a  respondent  has 
what,  in  good  faith,  is  believed  to  be  valid  reasons  for  legally  contesting 
such  process. 

By  drastically  increasing  the  penalties  which  might  be  imposed 
if  such  a  contest  fails,  section  301(a)  would  have  an  unfortunate 
chilling  effect  on  the  assertion  of  legal  rights  by  respondents. 

The  proposed  increase  in  civil  penalties  is  of  such  large  magnitude 
that  it  would  predictably  deter  the  raising  of  legitimate,  but  judicially 
uncertain  challenges.  Therefore,  such  increase,  in  NAM's  view,  is 
not  sound  legislative  policy. 

For  the  same  reason,  we  oppose  extension  of  the  civil  penalties 
to  cover  subpenas.  The  availability  of  criminal  sanctions,  as  now 
provided  under  present  law,  is  sufficient  deterrent  against  frivolous 
or  unreasonable  refusals  to  comply  with  FTC  subpenas. 

I  go  now  to  a  discussion  of  title  IV,  which  deals  with  parens  patriae. 
Where  antitrust  violations  are  alleged  to  exist,  S.  1284  would  em- 
power the  attorney  general  of  a  State  to  bring  an  action  in  Federal 
district  court  in  the  name  of  the  State  as  parens  patriae  of  the  citizens 
of  that  State  for  damages  they  personally  sustained  or  as  a  class 
action. 

Similarly,  any  State  attorney  general  could  institute  a  parens 
patriae  suit  for  damages  to  the  general  economy  of  the  State,  or  its 
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political  subdivisions,  or  could  bring  suit  on  behalf  of  any  or  all  political 
subdivisions  of  that  State  for  damages  each  had  sustained. 

S.  1284  would  permit  recovery  of  aggregate  damages — without 
separate  proof  of  individual  claims — and  proof  of  damages  could  be 
accomplished  through  statistical  sampling  methods,  or  pro  rate  allo- 
cation of  "illegal  overcharges"  or  "excess  profits"  or  through  any 
other  method  of  estimating  aggregate  damages  which  the  court  found 
reasonable  and  would  permit. 

S.  1284  also  provides  that  if  a  State  attorney  general  fails  to  act, 
the  U.S.  Attorney  General  is  thereafter  deemed  parens  patriae  of  the 
citizens  of  that  State  and  may  bring  suit  on  their  behalf. 

Finally,  where  a  federally  funded  State  program  is  affected  by 
antitrust  violations,  a  State  is  entitled  to  treble  damages  for  over- 
charges or  other  damages. 

Now,  it  is  obvious  that  this  legislation  is  intended  to  overcome  the 
Supreme  Court  decision  in  Hawaii  v.  Standard  Oil,  wherein  the  court 
held  that  a  State  may  not  sue  for  damages  to  the  general  economy 
under  section  4  of  the  Clayton  Act.  Because  proof  of  such  injury 
even  if  established,  does  not  qualify  as  injury  to  a  State's  business  or 
property  as  required  under  the  statute. 

Moreover,  in  the  case  of  California  v.  Frito-Lay,  the  Ninth  Circuit 
Court  of  Appeals  held  that  California  could  not  maintain  a  parens 
patriae  action  to  recover  damages  for  its  citizens  as  a  result  of  alleged 
antitrust  violations — because  such  suits  were  not  justified  on  the 
basis  of  the  historical  role  of  States  in  such  actions. 

We  believe  that  section  4  of  the  Clayton  Act,  with  its  provisions 
for  private  actions  and  treble  damages,  constitutes  a  strong  deterrent. 

The  possibility  of  multiple  private  attorneys  general  bringing  suit 
is  a  sobering  thought,  causing  corporation  counsel  to  advise  caution 
and  restraint  when  new  activities  are  considered  in  areas  where  the 
law  is  uncertain. 

We  believe  that  the  manifest  difficulty  involved  in  any  rational 
attempt  to  measure  and  apportion  antitrust  damages  to  the  general 
economy  of  a  State,  or  its  political  subdivisions,  provides  strong 
argument  for  deletion  of  this  provision  from  the  bill. 

Let  me  now  discuss  the  aggregate  damages  provision.  Under  section 
401  of  S.  1284,  the  State  "may  recover  the  aggregate  damages  sustained 
by  the  persons  or  political  subdivisions  on  whose  behalf  the  State 
sues  without  separately  proving  the  individual  claims  of  each  such 
person  or  political  subdivision." 

A  litigant  suing  for  treble  damages  under  section  4  can  recover  only 
if  he  is  first  able  to  establish  a  violation  which,  in  fact,  proximately 
injured  him  in  an  amount  measurable  in  dollars  and  not  subject  to 
speculation. 

Thus,  although  section  401  would  seem  to  acknowledge  the  necessity 
for  establishing  the  amount  of  damages,  neverthless,  it  remains 
silent  on  the  question  of  proof  that  the  individual  citizen  has  in  fact 
been  damaged. 

We  believe  that  reliance  should  be  placed  upon  the  newly  enacted 
Antitrust  Procedures  and  Penalties  Act — which  significantly  increased 
both  the  corporate  and  individual  fines  for  antitrust  violations  as 
well  as  extending  the  possible  jail  term  to  3  years — rather  than  intro- 
duce the  novel  concepts  of  section  401  into  the  law. 
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There  can  be  little  doubt  that  its  enactment  would  lay  open  the 
way  for  damage  awards  out  of  all  proportion  to  any  injury  sustained. 

We  note  for  the  record,  and  with  some  pleasure,  that  the  kind  of 
troublesome  provisions  which  would  permit  duplicative  recovery— 
and  also  which  would  mandate  that  the  U.S.  Attorney  General  bring 
suit  if  the  State  attorney  general  did  not — are  missing  from  this  bill. 

These  facts  notwithstanding,  we  nevertheless  feel  called  upon  to 
record  our  strong  objections  to  title  IV  of  S.  1284.  We  do  not  feel  that 
alteration  of  antitrust  law  in  the  manner  suggested  would  abolish 
inequities;  rather,  we  feel,  it  would  create  them. 

Now,  to  title  V  and  premerger  notification.  NAM  totally  opposes 
title  V  and  submits  that  it  is  unnecessary  for  the  accomplishment  of 
legitimate  antitrust  law  enforcement. 

Although  "premerger  notification"  is  the  caption  of  title  V,  we  view 
prevention  of  mergers  as  its  intention.  And  although  prevention  of 
illegal  mergers  is  the  avowed  purpose  of  title  V,  the  provisions  of  title 
V  allow  prevention  of  any  merger,  without  adequate  legal  safeguards, 
in  our  opinion. 

Basically,  our  argument  is  that  title  V  is  unnecessary.  P*remerger 
notification  legislative  proposals  of  the  1950's  have  already  been 
substantially  achieved,  and  no  legislation  is  needed  at  this  time. 

We  believe  that  title  V  grants  unwarranted  arbitrary  power  to 
Government  officials.  The  proposed  section  23(b)(3)  expands  the 
scope  of  premerger  notification  from  large  companies,  by  any  defini- 
tion, to  "any  person  or  persons  engaged  in  commerce,  or  in  any 
activities  affecting  commerce." 

In  addition,  it  directs  the  FTC  to  require  filing  of  premerger  noti- 
fication reports  with  the  FTC  by  such  newly  covered  persons  at  least 
30  days  prior  to  the  effective  date  of  an  acquisition. 

NAM  vigorously  opposes  extending  premerger  notification  require- 
ments to  virtually  all  U.S.  companies.  Such  an  extension  would  cover 
literally  thousands  of  transactions  with  no  legally  significant  anti- 
competitive effect  and  impose  unjustified  and  pointless  burdens  on 
small-  and  medium-sized  companies. 

Although  proposed  section  23(b)(4)  allows  the  Trade  Commission 
to  "except  classes  of  persons  and  transactions  from  the  notification 
requirements,"  NAM  opposes  such  unlimited  delegation  of  power  to 
the  Federal  Trade  Commission. 

Proposed  section  23(c)(1)  empowers  the  FTC  and  the  Antitrust 
Division  to  "require  submission  of  additional  information  and  docu- 
mentary material  relating  to  the  acquisition." 

The  FTC  would  do  so  pursuant  to  the  Federal  Trade  Commission 
Act,  and  the  Antitrust  Division  pursuant  to  the  Antitrust  Civil 
Process  Act. 

Failure  to  produce  the  additional  information  in  full,  within  the 
time  specified,  subjects  the  acquisition  to  postponement  by  either  the 
FTC  or  the  Antitrust  Division. 

We  specifically  object  to  the  extension  of  the  ACPA  to  natural 
persons,  to  obtaining  of  other  than  documentary  material,  and  to 
involvement  of  persons  not  under  investigation. 

Proposed  section  23(b)(1)  establishes  a  statutory  notification  and 
waiting  period  of  60  days  for  large  corporations.  In  this  context,  a 
large  corporation  is  one  with  total  assets  or  annual  net  sales  in  excess 
of  $100  million.  The  statutory  period  begins  to  run  from  the  day  on 
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which  the  premerger  notification  is  filed  with  the  FTC  and  the  Anti- 
trust Division. 

Proposed  section  23(a)  exphcitly  prohibits  acquisition  by  covered 
large  companies  until  the  expiration  of  the  statutory  waiting  period. 
There  is  no  comparable  waiting  period  or  explicit  prohibition  of  ac- 
quisitions for  smaller  companies  covered  by  the  proposed  section 
23(b)(1). 

We  oppose  any  mandatory  waiting  period.  Business  realities  may 
require  completing  a  transaction  in  fewer  than  60  days,  as  the  FTC 
has  acknowledged  under  its  current  premerger  notification  program. 
Under  "exceptional  circumstances,"  the  FTC  states  that  "where  the 
time  schedule  of  such  merger  or  acquisition  does  not  permit  timely 
filing,  the  special  report  should  be  submitted  as  promptly  as  possible. 

We  feel  the  proposed  section  23(b)(1)  is  too  rigid  and  unrealistic. 

Inflexible  waiting  periods  are  not  the  worst  defects  in  title  V. 
Proposed  section  23(c)(2)  allows  indefinite  extension  of  the  statutory 
waiting  periods,  without  adequate  legal  safeguards. 

Proposed  section  23(c)(1),  as  we  have  already  noted,  allows  the 
FTC  and  the  Antitrust  Division  to  demand  additional  information 
"prior  to  the  expiration  of  the  periods  specified  in  subsections  (b)(1) 
and  (b)(3)";  namely,  60  and  30  days,  respectively. 

Proposed  section  23(c)(2)  would  empower  the  FTC  or  the  Anti- 
trust Division  to  "extend  the  periods  specified  in  Subsections  (b)(1) 
and  (b)  (3),"  in  their  discretion,  if  the  demanded  additional  information 
"is  not  produced  in  full  within  the  time  specified." 

The  acquisition  would  be  postponed  "for  an  additional  period  of  up 
to  30  days  beyond  the  date"  on  which  the  Government  agency  notifies 
the  party  from  whom  additional  information  is  demanded  that  it  is 
satisfied. 

Finally,  the  proposed  section  23(c)(2)  appears  to  limit  relief  to 
suits  for  a  declaratory  judgment  instituted  in  the  U.S.  District  Court 
for  the  District  of  Columbia. 

We  strongly  oppose  proposed  section  23(c)(2)  because  of  its  inherent 
potential  for  arbitrary  and  unjust  action. 

The  proposed  section  appears  to  allow  only  the  remaining  time 
within  the  30-  or  60-day  periods  for  responses  to  the  demand  for 
additional  information. 

If  the  Government  may  "extend  the  periods"  because  the  demanded 
information  "is  not  produced  in  full  within  the  time  specified,"  then 
it  seems  to  us  that  the  extension  must  be  made  prior  to  the  expiration 
of  the  original  30-  or  60-day  notification  periods. 

This  might  require  a  company  to  produce  voluminous  information 
within  a  period  of  days  in  order  to  avoid  postponement  of  a  merger. 

Once  the  notification  periods  are  extended,  they  would  appear  to 
become  open  ended.  This  provides  an  incentive  to  demand  additional 
information  in  order  to  avoid  having  to  make  any  decision  on  the 
merits  within  the  original  statutory  period. 

Such  an  escape  will  appear  overwhelmingly  inviting  to  Government 
officials  who  cannot  analyze  all  the  data  needed  for  an  objective 
determination  within  a  30-  or  60-day  period;  and  who  do  not  want 
to  be  criticized  for  implicitly  allowing  an  acquisition  which  is  later 
subject  to  litigation. 
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Since  demands  for  additional  information  can  be  made  on  a  great 
number  of  persons,  the  parties  to  the  acquisition  may  have  no  control 
over  the  submission  of  the  demanded  information  within  the  deadline. 
Thus,  they  would  be  subjected  to  delay  that  might  prejudice  the 
acquisition  through  no  fault  of  their  o^vn.  This,  we  feel,  is  most  de- 
cidedly unfair. 

Proposed  section  23(c)(2)  would  limit  the  judicial  review  of  ex- 
tended and  open-ended  waiting  periods  to  actions  brought  by  persons 
from  whom  additional  information  is  demanded  and  from  whom 
notification  of  satisfaction  is  "unreasonably  withheld"  by  Government 
ofl&cials. 

Thus,  the  parties  to  the  acquisition  would  be  precluded  from  seeking 
declaratory  relief  if  the  demand  of  additional  information  that  trig- 
gered the  extension  was  made  on  a  person  not  related  to  the  acquisi- 
tion. And  this,  too,  we  feel  is  unjust. 

Judicial  review  would  be  limited  to  civil  actions  for  declaratory 
rehef  instituted  in  the  U.S.  District  Court  for  the  District  of  Columbia. 

But,  we  ask,  why  is  injunctive  relief  implicitly  denied  aggrieved 
parties?  Why  must  plaintiffs  file  suit  in  the  District  of  Columbia 
rather  than  the  district  in  which  they  reside  or  do  business? 

Since  the  public  interest  clearly  requires  prevention  of  illegal  mer- 
gers, it  seems  safe  to  assume  that  a  certification  that  the  public  in- 
terest requires  relief  pendente  lite  will  be  filed  in  every  proceeding 
or  action  falling  under  the  proposed  section  23  (d) . 

Not  to  file  such  a  certification  could  be  viewed  as  an  acknowledgment 
that  the  allegation  of  illegality  is  weak  or  questionable. 

Yet  proposed  section  23(d)  appears  to  require  the  court  to  enter 
an  order  postponing  the  acquisition  automatically,  without  discretion, 
whenever  a  certification  is  made. 

We  wonder  why  the  U.S.  district  court  is  prohibited  from  using 
its  discretion. 

In  summary,  then,  with  regard  to  title  V,  we  believe  that  title  V 
would  establish  a  new  system  of  economic  control.  The  FTC  and  the 
Antitrust  Division  would  be  in  a  position  to  develop  mathematical 
models  of  an  ideal  competitive  system,  which  would,  hopefully,  be 
congruent. 

Certain  acquisitions  would  fall  outside  the  limits  of  those  models. 
By  screening  all  acquisitions  covered  by  title  V,  which  would  cover 
all  but  trivial  acquisitions,  these  agencies  could  police  the  entire 
economy  to  assure  conformity  with  their  models. 

Most  acquisitions  not  in  conformity  with  these  models  could  be 
postponed  and,  perhaps,  stifled  by  administrative  fiat,  chiefly  under 
proposed  section  23(c). 

Acquisitions  by  large  covered  companies  not  in  conformity  with 
these  models  would  be  postponed  for  years,  chiefly  under  proposed 
section  23(d). 

We  resist  any  such  vast  grant  of  power  to  unelected  government 
officials  as  being  antithetical  to  the  free  enterprise  system. 

Let  me  go  quickly,  now,  to  a  brief  discussion  of  the  nolo  contendere 
provisions,  as  contained  in  title  VI. 

We  opposed  title  VI  of  S.  1284  which  would  require  a  plea  of  nolo 
contendere  entered  in  a  criminal  proceeding  under  the  antitrust  laws 
to  be  treated  as  prima  facie  evidence  against  such  defendant  in  a 
subsequent  civil  action. 
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Obviously,  if  this  legislation  were  to  become  law,  most  defendants 
facing  a  possible  treble  damage  suit  would  choose  to  litigate  rather 
than  plead  nolo  contendere. 

Therefore,  passage  of  title  VI  could  result  in  long,  costly  trails, 
with  the  financial  burden  heaviest  on  the  smaller  business  defendant 
and  further  clogged  court  dockets;  it  would  result  in  tie-ups  of  Justice 
Department  Antitrust  Division  manpower  needed  to  investigate  and 
prosecute  violations  of  the  antitrust  laws  in  general.  It  is  clear  that 
the  public  interest  in  obtaining  speedy  and  substantial  relief  in  anti- 
trust cases  brought  by  the  Government  would  not  be  served  by  this 
proposal. 

We  would  argue  that  the  necessary  flexibility  afforded  to  both  the 
Government  as  well  as  the  defendant  by  the  nolo  contendere  plea 
would,  in  effect,  be  eliminated  by  title  VI. 

Let  me  go  now  to  the  conclusion  of  my  statement,  and  then  I  will 
be  glad  to  answer  any  questions  that  you  may  have,  Mr.  Chairman. 
Noting  that  title  II  would  expand  use  of  civil  investigative  demand; 
title  III  would  increase  penalties  under  the  FTC  Act;  title  IV  would 
broaden  the  use  of  the  parens  patriae  concept  permitting  State 
attorneys  general  to  file  suit  for  alleged  violations  of  Federal  antitrust 
laws;  title  V  would  introduce  uncertainty  and  delay  into  planned 
corporate  mergers;  and  title  VI  would  render  futile  use  of  the  nolo 
contendere  plea  and  thereby  destroy  its  utility,  NAM  must  necessarily 
oppose  S.  1284  and  urge  that  this  subcommittee  not  report  out  the 
bill. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  Thank  you  very  much,  Mr.  Godown.  One  of  your 
last  comments  bore  on  section  23(d)  and  the  restraint  on  discretion 
by  the  part  of  the  court. 

Mr.  Kauper  yesterday  made  the  same  point,  and  I  know  that  our 
staff  and  those  from  the  Department  are  attempting  to  respond  in 
part,  at  least,  to  that  problem  which,  I  think,  is  a  legitimate  concern. 
I  know  that  in  1962,  your  position  was  in  opposition  to  what  became 
the  CID  law.  As  introduced  back  then,  the  bill  contained  much  of 
the  business  that  you  are  now  testifying  against  in  the  new  bill,  and 
Congress  did  respond  in  large  part  to  the  precautions  you  voiced  then. 
Has  your  experience  since  1962,  under  the  CID  Act,  indicated 
any  abuse  of  the  existing  law? 

Mr.  Godown.  I  cannot  testify  to  such  abuse. 

Senator  Hart.  Now,  yesterday,  the  Assistant  Attorney  General, 
Mr.  Kauper,  said  that  except  for  the  repeal  of  the  fair  trade  laws — the 
McGuire  and  Miller-Tydings  Act — the  No.  1  antitrust  legislative 
priority  of  the  administration  is  the  enactment  of  this  title  II,  with 
some  modifications  that  he  suggested.  I  don't  have  his  testimony  \vith 
me. 

Our  impression  is  that  the  modifications  that  he  identified  do  not 
conform  to  the  objections  that  you  now  raise.  I  state  that  more  for 
the  record  than  to  get  a  reaction. 

My  OAvn  feeling  is  that  the  ability  to  get  oral  testimony  would  greatly 
facihtate  an  investigation.  And  if  third  parties  have  documents  that 
are  relevant,  the  Department  should  be  enabled  to  get  that  kind  of 
evidence,  otherwise  I  wouldn't  introduce  the  bill. 

But  my  question  is,  have  you  ever  run  into  third  parties — innocent 
third  parties — who  have  been  unfairly  set  upon  by  the  subpena  power 
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of  the  SEC,  or  the  Power  Commission,  or  the  CAB  or  the  other  regu- 
latory agencies  in  town?  These  agencies  do  have  the  equivalent,  really, 
of  what  we  are  seeking  to  get  for  the  Department. 

Mr.  GoDowN.  Again,  Mr,  Chairman,  I  cannot  testify  directly  that 
I  have  knowledge  of  such  abuses  that  have  occurred. 

But,  as  I  have  put  into  the  record,  our  concern  is  that  expansion  of 
usage  of  the  CID,  in  the  fashion  suggested,  would  lead  to  fishing  expe- 
ditions; to  overzealous  activity  on  the  part  of  a,  perhaps,  politicized 
Department  of  Justice — although  I  don't  make  that  as  a  charge. 

But,  nevertheless,  certainly,  that  remains  as  a  possibility.  Our 
difficulty  Avith  the  concept — and  I  am  very  conscious  of  the  fact  that  I 
am  appearing  before  you  as  representative  of  13,000  major  corporations 
who  support  the  National  Association  of  Manufacturers,  and  I  men- 
tion that  to  put  my  remarks  into  context — our  difficulties  are  that  we 
have  a  feeling  that  this  could  lead  to  this  overzealous  use  in  terrorem, 
so  to  speak;  that  people  would  be  terrified,  by  virtue  of  the  fact  that 
the  Department  of  Justice  is  there  with  a  civil  investigative  demand, 
and  they  are  going  to  take  testimony  on  the  record. 

It  also  is  quite  possible  that  people  in  oral  testimony  might,  con- 
ceivably, be  more  willing  to  badger  their  neighbors,  so  to  speak,  or  to 
allege  to  or  allude  to  potential  anti-competitive  activities  on  the  part 
of  their  o\vn  competitors. 

They  might  be  more  likely  to  do  that  than  if  they  were  confined  to 
stating  so  on  a  written  document.  Now,  surely,  their  testimony  is 
going  to  be  under  oath,  and  perjury  would  come  in  if  they  were  testi- 
fying in  an  untruthful  fashion  in  some  later  court  proceeding. 

But,  nevertheless,  we  do  feel  that  there  is  more  of  an  inhibition  to 
making  a  written  unsubstantiated  statement  than  there  is  to  making 
an  oral  unsubstantiated  statement. 

I  guess  I  should  inquire  of  counsel,  would,  in  fact,  the  oral  testimony 
be  under  oath? 

Mr.  Nash.  Yes,  sir, 

Mr.  GoDowN.  I  had  so  vmderstood  the  bill. 

Senator  Hart.  I  won't  ask  you  to  agree  with  me,  but  I  conclude 
that  you  think  that,  logically,  the  proposal  makes  sense,  but  because 
human  hands  would  be  involved  in  its  application,  maybe  we  ought 
not  do  it? 

Mr.  GoDowN.  Let  the  record  indicate  that  the  witness  responded 
not. 

Senator  Hart,  Mr.  Chumbris? 

Mr,  Chumbris,  Thank  you,  Mr.  Chairman.  I  have  just  a  couple  of 
things.  In  previous  years,  the  many  titles  that  we  have  in  this  bill, 
have  been  heard  as  separate  bills — premerger  85th  and  86th  Congresses ; 
CID,  the  86th  and  87th  Congresses;  nolo  contendere,  in  the  89th  Con- 
gress; parens  patriae,  in  the  previous  Congress,  the  93d — and  has  also 
been  heard  in  the  94th. 

As  a  matter  of  fact,  the  House  subcommittee  reported  out  the  bill 
yesterday. 

Senator  Hart,  That  is  what  I  was  told, 

Mr,  Chumbris.  Also,  the  title  dealing  with  "in  or  affecting  com- 
merce" has  been  heard  over  the  years  in  its  separate  bills.  Senator  Moss' 
S.  642  and  others  includes  the  "in  or  affecting  commerce"  provisions. 
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And  the  increased  penalties  provisions  of  S.  1284,  although  it  might 
be  new  with  FTC,  we  have  dealt  with  it  for  years  and  it  was  enacted 
into  law  in  the  previous  Congress. 

I  only  relate  these  because  that  was  one  of  the  contentions  Senator 
Hruska  made  yesterday.  All  of  these  issues  are  so  complicated  that  it 
is  difficult  enough  to  study  just  one  of  these  subjects  without  trying 
to  roll  all  seven  or  eight  into  one  bill. 

Mr.  GoDowN.  May  I  comment,  Mr.  Chumbris?  My  staff  and  myself 
have  been  engaged  in  a  more  than  a  couple  of  weeks  long,  and  including 
a  few  weekends,  wrestling  match,  to  bring  what  we  considered  to  be 
cogent  reflections  to  the  attention  of  the  subcommittee. 

Indeed,  it  is  a  very,  very  large  plateful  of  food  to  handle. 

Mr.  Chumbris.  Now,  going  back  to  what  I  took  up  Avith  Mr.  Nader 
this  morning — — ■ 

Mr,  GoDowN.  Is  that  Ralph  Nader? 

Mr.  Chumbris.  Mr.  Ralph  Nader,  yes,  this  morning.  When  I 
quoted  from  the  statement  of  Mr.  Mueller. 

Organized  labor  may  also  cause  seller  inflation  if  it  is  successful  in  demanding 
wage  increases  that  exceed  increases  to  its  productivity.  This  is  usually  called 
cost-push  inflation — ^a  pushing  up  of  production  cost  by  labor. 

While  this  kind  of  labor-oriented  cost-push  inflation  could  theoretically  occur 
in  any  industry  with  powerful  labor  unions,  it  most  often  occurs  in  those  industries 
in  which  strong  labor  unions  bargain  with  concerns  having  substantial  market 
power. 

Now,  this  question  was  given  to  Dr.  McCracken  and  Dr.  Moore  by 
Chairman  Hart.  Dr.  McCracken  said: 

Obviously,  as  you  were  reading  this,  for  example,  I  was  thinking  about  what 
I  suppose  was  the  most  flagrant  case  of  runaway  wage  inflation  in  the  last  several 
years,  namely,  in  the  construction  industry." 

Again,  it  is  a  rather  fragmented  type  of  industry,  and  a  frequent  diagnosis 
there  has  been  that  the  problem  arises  because  there  is  no  power  on  the  other  side. 

And  a  couple  of  other  industries  that  have  been  mentioned  in  other 
parts  of  our  hearings  are  the  transportation  industry,  where  it  is  also 
fragmented;  and  in  the  services  field  industries. 

Increased  costs  and  increased  prices  of  products  are  probably 
higher  in  the  services  industry  than  any  of  our  industries  in  the  United 
States.  This  brings  us  to  the  point  made  in  these  hearings,  that 
inflation  is  one  of  the  main  reasons  for  introducing  these  bills  such  as 
S.  1284. 

Here,  all  of  these  provisions  are  only  related  to  industry  and  does 
not  include  union  labor  which  also  has  a  significant  role  in  an  in- 
flationary period.  What  the  actual  price  is  going  to  be  must  be  judged 
by  the  costs,  and  labor  costs  are  a  most  important  percentage  of 
total  costs  that  determines  that  actual  price  a  consumer  pays. 

Do  you  have  a  comment  on  that? 

Mr.  GoDOWN.  I  would  agree  with  you,  Mr.  Chumbris,  if  your 
thesis  is  that  bigness  is  not  bad,  per  se.  If  you  don't,  then  I  do  mean 
to  state  for  the  record — as  NAM  previously  stated  in  hearings, 
Senator,  before  your  subcommittee  on  the  Industrial  Reorganization 
Act — that  there  are  obvious  economies  of  scale,  economies  of  size, 
et  cetera. 

There  are  some  classic  arguments  which  we  put  forward  in  defense 
of  size,  when  it  does  make  sense,  and  when  it  can  be  economically 
proven  to  make  sense. 
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I  would  reiterate  that  position  here.  I  would  also  agree  with  you,  of 
course,  that  big  labor,  in  our  view,  is  frequently  the  impetus  for  a 
major  increase  in  prices,  because  of  their  negotiating  power. 

Mr.  Chumbris.  And  one  of  the  factors  that  came  out  during  the 
course  of  our  hearings  on  the  Industrial  Reorganization  Act,  part  III, 
was  when  Dr.  White — who  was,  I  believe,  a  consultant  to  the  sub- 
committee at  the  time,  and  did  a  special  study  for  the  subcommittee — 
pointed  out  that  from  1949  to  1972,  the  increase  for  the  automobile 
industry,  in  prices,  was  38.1  percent;  whereas,  the  increases  under  the 
Consumer  Price  Index  were  78.8;  more  than  double  over  that  period  of 
time. 

As  a  matter  of  fact,  it  was  taken  from  a  chart  from  the  Monthly 
Labor  Review,  so  it  is  coming  from  a  labor  review,  rather  than  from 
an  industry  reference. 

Mr.  GoDowN.  Those  are  astounding  figures. 

Mr.  Chumbris.  It  is  found  on  page  1956  of  part  III  of  our  hearings 
on  the  Industrial  Reorganization  Act.  As  a  matter  of  fact,  as  I  read 
into  the  record  this  morning  with  Mr.  Nader — Dr.  Weston,  Dr. 
McCracken,  and  Dr.  Moore  all  agreed  that  in  the  concentrated 
industries,  during  this  past  inflationary^  period,  the  prices  were  raised 
at  a  slower  rate  than  the  prices  of  unconcentrated  industries. 

And  when  we  take  into  consideration  the  construction  industry,  the 
services  industry,  and  others  which  are  unconcentrated,  why,  it  seems 
to  bear  out  that  particular  point. 

Mr.  GoDOWN.  I  agree  with  the  gentlemen,  and  our  own  information 
matches  the  facts  as  you  have  stated  them  for  the  record. 

Mr.  Chuaibris.  I  have  nothing  further,  Mr.  Chairman,  and  thank 
you,  Mr.  Godown. 

Senator  Hart.  Mr.  Nash? 

Mr.  Nash.  No  questions. 

Senator  Hart.  Mr.  Finch,  did  you  have  an  Althing  you  would  like  to 
add?  " 

Mr.  Finch.  Not  at  all.  Thank  you,  Mr.  Chairman. 

Senator  Hart.  Gentlemen,  thank  you  very  much. 

Mr.  Godown.  Thank  j^ou,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Godown  follows.  Testimony  re- 
sumes on  p.  239.1 

Prepared  Statement  of  General  Counsel  Richard  D.  Godown,  on  Behalf 
OF  The  National  Association  of  Manufacturers 

Mr.  Chairman,  my  name  is  Richard  D.  G(.down.  I  am  Senior  Vice  President 
and  General  Counsel  of  the  National  Association  of  Manufacturers.  We  are  most 
pleased  at  the  invitation  to  appear  before  you  and  give  testimony  on  S.  1284,  an 
omnibus  antitrust  bill. 

NAM  is  a  voluntary  membership  organization  composed  of  large,  medium  and 
small  companies  whose  combined  (,utput  amounts  to  approximately  8.5%  of  the 
goods  manufactured  in  the  United  States  and  who  together  employ  82-85%  of  those 
engaged  in  manufacturing.  Antitrust  law  has  a  profound  impact  on  the  activities 
of  these  companies  and,  therefore,  NAM  has  a  keen  interest  in  S.  1284,  which  pro- 
poses many  changes  in  enforcement  of  antitrust  law. 

After  a  careful  review  of  its  provisions,  NAM  concludes  that  it  cannot  support 
S.  1284.  Our  reasons  are  spelled  out  in  detail  in  our  discussion  of  each  title  of  the 
bill. 

Before  turning  to  our  discussion  of  the  bill,  however,  I  would  like  to  emphasize 
that  NAM  strongly  favors  "...  equitable  laws  against  monopoly  and  restraint 
of  trade,  and  their  fair  and  effective  enforcement."  On  the  other  hand,  it  is  NAM's 
stated  position  that: 
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Individuals  and  business  enterprises  should  be  free,  to  the  greatest  ex- 
tent practicable,  consistent  with  law  enforcement,  from  the  harassment  in- 
volved in  and  expense  arising  from  ill-founded  actions  or  proceedings  brought 
under  the  anti-trust  laws  or  the  Federal  Trade  Commission  Act. 
Accordingly,  NAM  opposes  enactment  of  S.  1284. 

TITLE  II :  ANTITRUST  CIVIL  PROCESS  ACT  AMENDMENTS 

The  Antitrust  Civil  Process  Act  (15  U.S.C.  1311,  hereafter  referred  to  as  ACPA) 
provides  that  whenever  the  Attorney  General  has  reason  to  believe  that  any  per- 
son, other  than  a  natural  person,  under  investigation  may  have  documentary 
material  relevant  to  a  present  or  past  antitrust  violation,  he  may  require  its  pro- 
duction by  the  issuance  and  service  of  a  civil  investigative  demand  (hereafter 
referred  to  as  C.I.  D.) . 

During  the  floor  debates  on  S.  167  proposing  the  ACPA  in  the  87th  Congress, 
and  during  the  Committee  hearings  on  the  bill,  there  was  considerable  concern 
that  the  bill  be  interposed  with  adequate  safeguards  and  proper  limitations  on  the 
scope  of  the  C.I.D.  Mr.  McCuUoch,  a  member  of  the  House  Subcommittee  which 
considered  the  bill,  demonstrated  the  deep  fear  within  the  Subcommittee  members 
as  to  the  danger  of  improper  use  of  investigative  power: 

The  grant  of  a  civil  process  to  the  Attorney  General  does  not  mean,  how- 
ever, that  he  shall  now  be  permitted  to  engage  in  fishing  expeditions.  Far 
from  it.  The  fact  that  the  Attorney  General  is  the  chief  prosecuting  officer 
of  the  Federal  Government  and  the  fact  that  an  untrammeled  right  to  obtain 
information  could  severely  harm  the  rights  of  the  individual  have  led  the 
Committee  on  the  Judiciary  to  strictly  circumscribe  the  extent  to  which  the  civil 
-process  may  he  used.  (Emphasis  supplied.)  ^ 
A  list  of  ways  in  which  the  Congress  strictly  circumscribed  the  extent  to  which 
C.I.D.s  may  be  used  was  presented  during  the  House  debates: 

.  .  .  Second,  the  use  of  a  civil  investigative  demand  is  restricted  to  situ- 
ations where  a  concern  "is  or  has  been  engaged  in  an  antitrust  violation" — 
not  in  some  activity  which  may  develop  into  a  violation  in  the  future; 

Third;  a  civil  demand  is  limited  to  the  receipt  of  documentary  evidence, 
not  to  the  taking  of  oral  testimony. 

Fourth,  a  demand  may  only  be  made  upon  a  corporation,  association, 
partnership,  or  other  entity.  It  cannot  be  used  to  obtain  personal  documents 
of  a  natural  person  .  .  . 

Eighth,  the  Attorney  General  is  prohibited  from  turning  over  to  any  other 
department  or  government  agency  documents  received  under  a  C.I.D. 
(Emphasis  supplied).  ^ 
The  proposed  Title  II  of  S.  1284  would  destroy  each  of  these  safeguards  speci- 
fically provided  for  in  the  ACPA  by  the  87th  Congress  to  protect  the  rights  of  the 
individual,  and  ward  off  possible  abuses  of  investigative  power.  It  would  extend 
the  scope  of  the  permitted  inquiry  far  beyond  what  is  reasonable  and  proper,  to 
include  investigation  of  "any  activities  which  may  lead  to  any  antitrust  violation," 
(including  possible  future  violations  in  addition  to  those  present  or  past;  hence,  an 
open  invitation  to  fishing  expeditions) ;  oral  and  written  interrogatories  would  be 
unnecessarilj^  authorized  in  addition  to  the  production  of  documents;  innocent 
third  persons  (including  natural  persons)  could  be  swept  into  the  net  of  investi- 
gation, and  perhaps  tainted  with  criminality  unnecessarily;  and  the  evidence  ob- 
tained by  the  C.I.D.  could  unfairly  be  use  iii  other  cases  or  regulatory  proceedings 
totally  unrelated  to  the  one  for  which  the  C.I.D.  was  issued.  It  is  NA^NI's  view 
that  each  of  the  amendments  proposed'in  Title  II  of  S.  1284  should  be  rejected  in 
order  to  uphold  the  high  standards  and  the  great  concern  expressed  in  the  87th 
Congress  for  the  rights  of  the  individual. 

NAIM  objects  to  that  portion  of  the  Title  II  which  would  allow  the  C.I.D.  to  be 
served  upon  persons  (including  natural  persons)  not  under  investigation  or  even 
suspected  of  an  antitrust  violation.  Such  a  proposal  could  traumatize  innocent 
persons  who  may  not  be  aware  that  they  are  not  the  target  of  the  investigation, 
since  the  C.I.D.  need  only  state  the  nature  of  the  conduct  constituting  the  alleged 
antitrust  violation,  a  description  of  the  type  of  information  required  (documents, 
oral  or  written  interrogations)  and  the  name  of  an  antitrust  custodian.  Further- 
more, innocent  third  parties  could  suffer  economic  setbacks  as  a  result  of  being 
placed  under  the  "umbrella"  of  an  investigation;  for  example,  if  word  should  leak 
out  to  the  public,  they  could  become  victims  of  "guilt  by  association."  Clearly, 

1 108  Cong.  Rec.  Part  Three,  March  13, 1962,  p.  3999. 
'  Ibid. 
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innocent  persons  should  not  be  subject  to  the  rigors  of  an  investigation,  nor  should 
they  be  forced  to  spend  the  necessarily  involved  time  and  money  unless  they  are 
the  subject  of  the  investigation. 

This  particular  issue  of  whether  to  expand  the  arm  of  the  C.I.D.  to  persons  not 
under  investigation  was  dealt  with  specifically  by  the  87th  Congress,  and  positions 
in  favor  of  limiting  coverage  to  "corporations,  firms,  or  associations  under  investi- 
gation" were  taken  by  the  American  Bar  Association  ^  and  the  Attorney  General's 
National  Committee  to  study  the  Antitrust  Laws.  * 

Mr.  MacGregor,  a  Congressman  from  Minnesota,  expressed  serious  reservation 
during  the  floor  debates  on  S.  167  about  the  particular  proposal  which  would  have 
given  the  Attorney  General  the  right  to  serve  a  C.I.D.  upon  any  person  (including 
natural  persons)   not  under  investigation: 

Much  has  been  said  about  the  need  to  avoid  an  unlimited  fishing  expedi- 
tion ...  A  careful  reading  of  the  hearings,  and  of  the  testimony  of  Mr.  William 
Simon  appearing  on  behalf  of  the  American  Bar  Association,  will  clearly 
show  the  recommendation  of  the  ABA  that  this  power,  the  power  to  draft 
and  serve  these  civil  investigative  demands,  be  limited  to  companies  under 
investigation  .  .  .  (Emphasis  supplied.) 

Thus,  Mr.  Chairman,  at  the  appropriate  time  I  will  move  to  amend  the 
bill  .  .  .  so  as  to  insert  after  the  word  "persons"  the  words  "under  investi- 
gation." This  would  be  a  legitimate  and  proper  restraint  .  .  .^ 
The  MacGregor  amendment  limiting  the  reach  of  AC  PA  to  persons  (other  than 
natural  persons)  under  investigation  was  adopted  and  became  a  part  of  the  ACPA 
as  finally  enacted.  NAM  agrees  that  such  a  limitation  is  a  "legitimate  and  proper 
restraint",  and  we  believe  it  should  be  maintained  in  the  ACPA.  Accordingly,  we 
recommend  that  the  proposal  in  Title  II  which  would,  after  the  word  "person" 
delete  the  words  "under  investigation,"  and  would  extend  the  meaning  of  person 
to  include  "natural"  persons,  be  rejected. 

NAM  is  further  opposed  to  amending  the  ACPA  to  include  within  the  scope  of 
inquiry  "any  activity  which  may  lead  to  an  antitrust  violation."  It  is  logical  and 
just  to  allow  inquiries  for  the  purpose  of  ascertaining  whether  a  violation  is 
presently  occurring,  or  has  occurred  in  the  past,  but  to  allow  inquiries  of  activities 
which  may  lead  to  future  violations  would  promote  unlimited  fishing  expeditions 
and  deal  a  great  blow  to  individual  freedoms. 

Throughout  the  legislative  history  of  the  bill  establishing  the  ACPA,  there  are 
numerous  statements  indicating  that  the  bill  was  consciously  limited  to  investi- 
gations of  past  and  existing  violation  only.''  The  issue  of  whether  to  include  "pro- 
spective" violations  within  the  realm  of  investigation  was  rejected  after  opposition 
was  received  from  the  ABA,  as  well  as  the  Attorney  General's  National  Committee 
to  study  the  Antitrust  Laws.  The  Committee's  report  stated: 

We  believe  that  the  use  of  criminal  processes  other  than  for  investigation 

with  an  eye  toward  indictment  and  prosecution  subverts  the  Department's 

policy  of  proceeding  criminally  only  against  flagrant  offenses  and  debases  the 

law  lay  tarring  respectable    citizens   with   the    brush    of   crime   when    their 

deeds  involve  no  criminality.' 

NAM  concurs  with  the  view  repeatedly  expressed  throughout  the  legislative 

history  of  the  ACPA  that  inquiries  of  possible  future  violations  go  far  beyond  the 

government's   reasonable   needs,    and    are   entirely   susceptible    to   unwarranted 

abuse.   It  is  possible  that  such  an  enlarged,   overbroad  scope  of  inquiry  could 

easily  become  a  prime  means  of  harassment  of  innocent  ])ersons.  If  this  ijroposal 

is  enacted,  we  will  surel.y  be  opening  the  door  to  19S4's  "big  brother".  NAM  urges 

you  to  reject  this  proposal,  and  maintain  the  safeguard  consciously  placed  in  the 

original  bill  to  protect  the  individual  by  limiting  the  sco]oe  of  the  inquiry  to  past 

or  existing  violations. 

The  Report  of  the  "Attorney  General's  Committee  to  Study  the  Antitrust 
Laws"  also  voiced  disapjjroval  of  any  subpena  j^ower  that  would  permit  prosecut- 
ing officers  in  antitrust  investigations  to  summon  sworn  oral  testimony  by  placing 
businessmen  under  oath.  The  Committee  believed  that  such  authority  is  readily 


3 108  Cong.  Rec.  Part  Three,  March  13.  1962.  p.  3999. 

<  Report  of  the  Attorney  General'-s  National  Committee  to  study  the  Antitrust  Laws,  1955,  p.  343. 

« 108  Cong.  Rec.  Part  Three,  March  13,  1962,  p.  4004, 

«  Senate  Report  No.  451,  86th  Cong.,  1st  Sess.,  pp.  2,  5,  6,  7;  Hearing  before  the  Subcommittee  on  Antitrust 
and  ^Monopoly  of  the  Committee  on  the  .Judiciary,  United  States  Senate,  86th  Cone.,  1st  Sess.,  pursuant 
to  S.  Res.  57  on  S.  716  and  S.  1003,  pp.  2,  10;  105  Cong.  Rec.  Part  11,  pp.  14608,  14612;  United  States  v.  Union 
Oil  Company  of  California,  343  F. 

'  Report,  supra,  pp.  343,  346. 
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susceptible  to  grave  abuse,  and  is  unnecessary.^  NA]M  concurs  with  the  Commit- 
tee Report's  view  that  the  C.I.D.  should  be  limited  to  the  securing  of  documentary 
evidence  only.  Documentary  evidence,  which  either  constitutes  the  evidence,  or 
contains  evidence,  is  by  far  the  most  reliable  type  of  evidence,  surely  more  reliable 
than  individuals  with  fallible  memories  or  third  persons  (subpenable  under  Title 
II  of  S.  1284  as  mentioned  earlier)  who  might  harbor  evil  motives  toward  their 
their  competitors.  Clearl.y,  limiting  the  C.I.D.  to  the  production  of  documentary 
evidence  offers  an  effective  safeguard  for  the  right  of  individuals — this  limitation 
was  specifically  imposed  in  1962  as  such  a  safeguard.^  It  should  not  be  abandoned 
now. 

Once  again,  similar  proposals  to  those  in  Title  II  of  S.  1284  were  dealt  with 
specifically  by  the  S7th  Congress  and  were  consciously  rejected.  It  was  a  major 
concern  in  both  Houses  that  the  Justice  Department  should  not  be  allowed  to 
pass  on  documents  acquired  under  the  C.I.D.  procedure  to  other  governmental 
agencies. '°  During  Senate  debates.  Senators  Keating  of  New  York  and  Ervin  of 
North  Carolina  expressed  serious  reservations  as  to  the  provisions  of  then  pro- 
posed bill  S.  716  (S.  167's  predecessor)  which  would  have  allowed  the  Attorney 
General  to  transfer  to  other  agencies  subpenaed  documents.  Senator  Keating 
stated: 

Complaint  has  been  voiced  by  the  ABA  and  the  Association  of  the  Bar 
of  the  City  of  New  York  to  the  provisions  of  this  bill,  which  allow  the  Depart- 
ment of  Justice  to  turn  over  subpenaed  documents  to  congressional  commit- 
tees or  any  other  agencies  .   .   .   There  is  no  justification,  it  seems  to  me,  for 
jeopardizing  secret  processes,  developments,  research,  or  privileged  matters 
which  might  be  contained  in  the  material  subpenaed  by  the  Attorney  General 
in  the  process  of  investigating  antitrust  cases. •' 
Senator  Ervin's  complaint  was  that  if  the  Attorney  General  obtains  the  data  for 
one  purpose,  he  should  pursue  that  purpose,  and  should  not  undertake  to  transfer 
the  information  he  obtains  either  to  the  legislative  branch  or  to  any  other  ad- 
ministrative agency,  without  at  least  giving  the  injured  person  a  chance  to  go 
into  court  and  protect  his  rights. '^  But  the  proposal  in  Title  II  of  S.  1284  would  do 
exactly  what  Senators  Ervin  and  Keating  feared:  it  would  allow  other  regulatory 
agencies  to  use  the  evidence  obtained  with  the  C.I.D.  in  other  investigations  and 
cases  in  addition  to  the  specific  investigation  to  which  the  issued  demand  relates. 
This  proposal  is  totally  unnecessar}',  inasmuch  as  other  agencies  have  their  own 
procedures  for  investigation.  But  more  importantly,  as  Senator  Ervin  pointed  out, 
the  material  acquired  by  the  C.I.D.  for  one  purpose,  could  then  be  used  for  pur- 
poses totally  unrelated  to  the  reasons  which  induced  the  original  demand,  without 
any  regard  for  the  rights  of  the  person  subpenaed  by  the  C.I.D.  Further,  ittotally 
discards  the  ACPA  requirement  that  material  be  "relevant,"  by  in  turn  allowing 
such  information  to  be  utilized  in  separate  proceedings,  where  it  may  or  may  not  be 
"relevant."  Accordingly,  we  strongly  urge  that  this  proposal  be  rejected. 

In  short,  under  Title  II  of  the  proposed  S.  1284  many  of  the  safeguards  spe- 
cifically selected  by  the  Congress  in  its  enactment  of  ACPA  would  be  destroyed — 
important  individual  rights  would  be  abandoned.  In  an  expressed  desire  to  protect 
the  individual,  the  87th  Congress  specifically  chose  to  limit  the  ACPA  to: 

(1)  past  or  present  antitrust  violations; 

(2)  the  production  of  documents  only; 

(3)  subpenaing  corporation,  organizations,  and  entities  but  not  natural 
persons ; 

(4)  allowing  the  subpenaed  information  to  be  used  only  by  the  Justice 
Department,'^  and, 

after  these  limits  on  the  extent  of  the  C.I.D.  were  circumscribed,  Congressman 

McCuUoch  stated: 

"In  summation,  it  may  be  seen  that  the  Committee  has  sought  to  fashion 
a  workable  tool  for  aiding  antitrust  enforcement.  In  so  doing,  however,  the 
committee  has  imposed  effective  safeguards  to  insure  that  the  tool  will  not 
be  converted  into  a  weapon."  '^ 


8  Ibid. 

»  108  Coiif:.  Rec.  Part  Three.,  March  13,  1962,  p.  399. 

10 105  Cong.  Rer.  Part  Two,  pp.  14611-14613;  108  Cong.  Rec.  Part  Three,  pp.  4000-4003. 

11  10.5  Cong.  Rec.  Part  2,  p.  14613. 

12  Ibid.,  p.  14612. 

"  108  Cong.  Rec.  Part  Three.,  March  13,  1962,  p.  3999. 
i<  Ibid. 
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NAM  strongly  urges  that  the  proposals  in  Title  II,  which  would  effectively 
eliminate  the  above-mentioned  important  safeguards  painstakingly  thought  out 
and  included  in  the  ACPA  when  enacted  in  the  87th  Congress,  be  rejected.  We 
cannot  support  legislation  which  would  convert  the  C.I.D.  from  a  "tool"  into  a 
"weapon." 

TITLE    IIi:    FEDERAL   TRADE    COMMISSION   ACT  AMENDMENTS 

Title  III  of  S.  1284  contains  only  two  substantive  provisions.  Section  301(a) 
would  increase  the  penalties  for  failure  to  comply  with  FTC  subpoenas  and 
report  orders.  Section  301(b)  is  said  to  merely  codify  existing  case  law  relating  to 
the  enjoining  of  such  subpoenas  and  orders. 

The  proposed  increase  in  penalties  is  from  the  present  level  of  $100  a  day  to  a 
minimum  of  $1,000  a  day  and  a  maximum  of  $5,000  a  day.  These  are  civil  penalties, 
and  under  present  law  apply  onl,y  in  the  case  of  failure  to  file  annual  or  special 
reports  ordered  by  the  Commission.  Section  301(a)  additionally  would  extend  the 
applicability  of  such  civil  penalties  to  failure  to  comply  with  FTC  subpoenas,  for 
which  present  law  provides  only  criminal  penalties. 

We  believe  the  ten  to  fifty-fold  increase  in  civil  jjenalties  is  unwarranted.  This  is 
not  to  say  that  NAM  supports  the  wanton  disregard  of  compulsory  process  issued 
by  the  Commission.  Nonetheless,  it  is  clear  that  there  will  always  be  situations 
where  a  respondent  has  what  in  good  faith  are  believed  to  be  valid  reasons  for 
legally  contesting  such  proce.ss.  However,  by  drastically  increasing  the  penalties 
which  might  be  imposed  if  such  a  contest  fails,  Section  301  fa)  would  have  an  un- 
fortunate chilling  effect  on  the  assertion  of  legal  rights  by  respondents. 

It  is  inadequate  to  assert  that  there  will  be  no  penalties  if  a  respondent  has  what 
proves  to  be  a  valid  challenge.  Frequently,  the  legal  issues  may  be  close  and  of 
uncertain  resolution.  A  good  example  is  the  FTC's  controversial  hne-of-business 
report.  Compliance  with  such  report  has  been  challenged  in  Federal  courts  in  both 
Delaware  and  New  York.^^  In  Delaware,  the  i)lnintiff  companies  were  successful 
in  obtaining  a  preliminary  injunction  against  FTC  enforcement  of  the  report;  in 
New  York  the  plaintiffs  were  denied  such  an  injunction.  It  is  obvious,  whatever 
the  ultimate  outcome,  that  the  challenges  in  these  cases  are  not  frivolous  but  rather 
have  serious  merit.  In  addition,  cases  of  this  nature  have  the  salutory  effect  of 
acting  as  a  check  upon  the  otherwise  unl)ridlcd  exercise  of  the  Conuni.ssion's 
information-gathering  authoritJ^  The  pro])oscd  increase  in  civil  i)enalties  is  of 
such  large  magnitude  that  it  will  predictably  deter  the  raising  of  legitimate  but 
judicially  uncertain  challenges  and,  therefore,  such  increase  in  NAM's  view  is  not 
sound  legislative  policy. 

For  the  same  reason,  we  oppose  the  extension  of  civil  penalties  to  cover  subpoe- 
nas. The  availability  of  criminal  sanctions,  as  now  provided  under  present  law,  is 
sufficient  deterrent  against  frivolous  or  unreasonable  refusals  to  comply  with  FTC 
subpoenas. 

Since  we  do  not  beHeve  that  Section  301(a)  .should  be  enacted,  and  since  Section 
301(b)  would  add  nothing  to  present  law,  NAM  recommends  that  Title  III  of 
S.  1284  be  deleted  entirely. 

TITLE  IV :  PARENS  PATRIAE 

In  brief,  where  antitrust  violations  are  alleged  to  exist,  S.  1284  would  empower 
the  attorney  general  of  a  state  to  bring  an  action  in  federal  district  court  in  the 
name  of  the  state  as  parens  patriae  of  the  citizens  of  that  state  for  damages  they 
personally  sustained  or  as  a  class  action.  Similarly,  any  state  attorney  general 
could  institute  a  parens  patriae  suit  for  damages  to  the  general  economy  of  the 
state  or  its  political  subdivisions  or  could  bring  suit  on  Ijehalf  of  any  or  all  political 
subdivisions  of  that  state  for  damages  each  had  sustained. 

S.  1284  would  permit  recovery  of  aggregate  damages — without  separate  proof 
of  individual  claims — and  proof  of  damages  could  be  accomplished  through 
statistical  sampling  methods,  on  pro  rata  allocation  of  "illegal  overcharges" 
or  "excess"  profits  or  through  any  other  method  of  estimating  aggregate  damages 
which  the  court  found  reasonable  and  would  permit. 

S.  1284  also  provides  that  whenever  the  U.S.  Attorney  General  brings  an  action 
which  could  be  maintained  by  a  state  attorney  general,  he  must  give  the  latter 
notice  and  if  suit  is  not  brought  by  that  oflficial,  then  the  U.S.  Attoreny  General 
is  thereafter  deemed  parens  patriae  of  the  citizens  of  that  state  and  may  bring 
suit  on  their  behalf. 


".4.  0.  Smith  Corporation  v.  FTC,  Civ.  Action  No.  75-15,  D.  Del.;  Aluminum  Company  oj  America  v. 
FTC,  75  Civ.  17,  S.D.N.Y. 
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Finally,  where  a  federally  funded  state  program  is  affected  by  antitrust  viola- 
tions, a  state  is  entitled  to  treble  damages  for  overcharges  or  other  damages. 
The  U.S.  Attorney  General  may  intervene  in  a  suit  brought  on  behalf  of  a  state 
or  may  institute  such  a  suit  himself  if  the  state  attorney  general  fails  to  act  after 
notice. 

It  is  obvious  that  this  legislation  is  intended  to  overcome  the  Supreme  Court 
decision  in  Hawaii  v.  Standard  Oil  '^  wherein  the  court  held  that  a  state  may  not 
sue  for  damages  to  the  general  economy  under  Section  4  of  the  Clayton  Act  be- 
cause proof  of  such  injury,  even  if  established,  does  not  qualify  as  injury  to  a 
state's  business  or  property  as  required  under  the  statute.  Moreover,  in  California 
V.  Frito-Lay  '^  the  9th  Circuit  Court  of  Appeals  held  that  California  could  not 
maintain  a  parens  patriae  action  to  recover  damages  for  its  citizens  as  a  result  of 
alleged  antitrust  violations  because  such  suits  were  not  justified  on  the  basis  of 
the  historical  role  of  states  in  such  actions.  The  court  said  the  absence  of  specific 
statutory  authority  was  determinative.  S.  1284  seeks  to  remove  this  limitation. 

We  believe  that  Section  4  of  the  Clayton  Act  with  its  provisions  for  private 
actions  and  treble  damages  constitutes  a  strong  deterrent.  The  possibility  of 
multiple  private  attorneys  general  bringing  suit  is  a  sobering  thought,  causing 
corporation  counsel  to  advise  caution  and  restraint  when  new  activities  are 
considered  in  areas  where  the  law  is  uncertain. 

Injury  to  general  economy 

In  the  Hawaii  case  the  court  also  took  direct  cognizance  of  the  difficulty  in 
determining  damages  saying  that  "measurement  of  an  injury  to  the  general 
economy  .  .  .  necessarily  involves  an  examination  of  the  impact  of  a  restraint 
of  trade  upon  every  variable  that  affects  the  state's  economic  health  ...  a 
task  extremely  difficult  in  the  real  economic  world  rather  than  an  economist's 
hypothetical  model."  '^ 

We  believe  that  the  manifest  difficulty  involved  in  any  rational  attempt  to 
measure  and  apportion  antitrust  damages  to  the  general  economy  of  a  state  or 
its  political  subdivisions  provides  strong  argument  for  deletion  of  this  provision 
from  the  bill. 

Aggregate  damages 

Under  Section  401  of  S.  1284  the  state  "may  recover  the  aggregate  damages 
sustained  by  the  persons  or  political  subdivisions  on  whose  behalf  the  state  sues 
without  separately  proving  the  individual  claims  of  each  such  person  or  political 
subdivision."  It  is  a  horn-book  knowledge  that  a  litigant  suing  for  treble  damages 
under  Sec.  4  can  recover  only  if  he  is  first  able  to  establish  a  violation,  which  in 
fact  proximately  injured  him,  in  an  amount  measurable  in  dollars  and  not  subject 
to  speculation.  Thus,  although  Section  401  would  seem  to  acknowledge  the  neces- 
sity for  establishing  the  amount  of  damages,  nevertheless,  it  remains  silent  on  the 
question  of  proof  that  individual  citizens  have  in  fact  been  damaged.  It  must  be 
kept  in  mind  that  the  actual  fact  of  damage  is  not  established  unless  each  citizen 
can  show  proximate  injury.  Under  traditional  antitrust  law  concepts  this  neces- 
sitates determining  these  facts,  person  by  person.  If  Section  401  is  intended  to 
alter  this  concept,  then  it  is  far  reaching  indeed  and  stretches  to  the  realm  of 
punitive  legislation.  If  this  is  the  intent,  we  believe  that  reliance  should  be  placed 
upon  the  newly  enacted  Antitrust  Procedures  and  Penalties  Act,'^  which  signifi- 
cantly increased  both  the  corporate  and  individual  fines  for  antitrust  violations 
as  well  as  extending  the  possible  jail  term  to  three  years,  rather  then  introduce 
the  novel  concepts  of  Section  401  into  law.  There  can  be  little  doubt  that  its 
enactment  would  open  the  way  for  damage  awards  out  of  all  proportion  to  any 
injury  sustained. 

Conclusion 

The  courts  have  been  wrestling  with  the  problem  of  damages  flowing  from  anti- 
trust violation  from  the  very  inception  of  these  laws.  The  knotty  problems  of 
proper  delineation  of  plaintiffs,  proper  determination  that  damage  has  occurred, 
just  assessment  of  its  amount  and  judicious  selection  of  which  plaintiffs  shall  be 
awarded  how  much  make  up  the  whole  of  treble  damage  litigation.  To  attack 
the  problem  as  though  defendant  possesses  a  "pot  of  gold"  which  ought  to  be  dis- 


"405  U.S.  251  (1972). 
1M74  F.  2d  774  (1973). 
'»  405  U.S.  at  263. 
"  PubUc  Law  93-528. 
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bursed  leads  to  both  practical  and  legal  difficulties.  Judge  Medina,  writing  for  the 
Second  Circuit  in  Eisen  v.  Carlisle  &  Jacquelin,  offered  this  opinion: 

".  .  .   [S]tatements  about  'disgorging'  sums  of  money  for  which  a  defendant 
may  be  liable,  or  the  'prophylactic'  effect  of  making  the  wrongdoer  suffer  the 
pains  of  retribution  and  generally  about  providing  a  remedy  for  the  ills  of 
mankind,  do  little  to  solve  specific  legal  problems.  The  result  of  this  approach 
is  almost  always  confusion  of  thought  and  irrational,  emotional  and  unsound 
decisions."  ^o 
We  note  with  pleasure  that  the  kind  of  troublesome  provisions  which  would 
permit  duplicative  recovery  and  also  mandate  that  the  U.S.  Attorney  General 
bring  suit  if  the  state  attorney  general  did  not,  are  missing  from  this  bill.  These 
facts  notwithstanding,  we  are  nevertheless  called  upon  to  record  our  strong  objec- 
tions to  Title  IV  of  S.  1284.  We  do  not  feel  that  alteration  of  antitrust  law  in  the 
manner  suggested  would  abolish  inequities;  rather  it  would  create  them. 

TITLE    V:    PREMERGER   NOTIFICATION 

NAM  totally  opposes  Title  V  and  submits  that  it  is  unnecessary  for  the 
accomplishment  of  legitimate  antitrust  law  enforcement. 

Although  "premerger  notification"  is  the  caption  of  Title  V,  we  view  preven- 
tion of  mergers  as  its  intention.  And  although  prevention  of  illegal  mergers  is 
the  avowed  purpose  of  Title  V,^'  the  provisions  of  Title  V  allow  prevention  of 
any  merger,  without  adequate  legal  safeguards. 

We  oppose  Title  V  for  two  major  reasons:  First,  it  is  unnecessary  and,  second, 
it  grants  government  officials  unwarranted  arbitrary  power. 

A.  There  is  no  need  for  a  new  premerger  notification  system 

NAM  has  consistently  opposed  legislative  proposals  for  premerger  notification. 
NAM  witnesses  appeared  before  this  Subcommittee  several  times  during  the 
1950s  to  testify  against  premerger  notification  bills. 22 

NAM  is  not  here  today  to  argue  against  the  concept  of  premerger  notification, 
however,  but  against  the  expansion  of  the  existing  premerger  notification  system 
proposed  in  Title  V.  Basically,  our  argument  is  that  Title  V  is  unnecessary  because 
the  premerger  notification  legislative  proposals  of  the  1950s  have  already  been 
substantially  achieved. 

The  American  Bar  Association  described  the  1959  legislative  proposals  as 
follows: 

Subject  to  minor  exceptions,  each  of  the  pending  bills  (S.  442,  S.  724,  and 
S.  1005)  prohibits  the  acquisition  of  the  stock  or  assets  of  another  corpora- 
tion, where  the  combined  book  value  of  the  acquiring  and  acquired  corpo- 
rations is  in  excess  of  $10  million,  until  and  luiless  60  days  notice  has  been 
given   to   the    Government,    together  with   detailed   information   as  to  the 
business  of  the  corporations  as  specified  in  the  bills.^^ 
NAM  submits  that  the  Merger  Notification  Program,  now  enforced  by  the  Federal 
Trade  Commission, ^^  is  substantially  identical  to  the  premerger  notification  pro- 
posals of  the  1950s  and,  accordingly,  that  no  legislation  is  needed  at  this  time." 

B.  Title  V  grants  unwarranted  arbitrary  power  to  government  officials 

Title  V  would  be  merely  redundant  if  it  simply  "requires  the  Federal  Trade 
Commission  to  broaden  and  keep  in  force  its  premerger  notification  reporting 
requirement."  ^^  It  does  much  more. 


2»  479  F.  2d  at  1013. 

"  "Introductory  statement  of  Senator  Philip  A.  Hart,"  121  Cong.  Rec.  S.  4869  (daily  ed.  March  22, 1975), 
hereafter  "Introductory  Statement." 

"  See,  for  example.  Hearings  on  S.  Hi  and  S.  1005  before  the  Subcommiltee  on  Antitrust  and  Monopoly  of 
the  Senate  Committee  on  the  Judiciary,  86th  Cong.,  1st  Sess.  (1959).  hereafter  "1959  Hearings."  During  its 
testimony  in  1959,  NAM  set  out  three  main  reasons  for  its  opposition  to  a  premerger  notification  require- 
ment: 1)  It  is  an  "unwarranted  interference  with  the  freedom  of  lousiness  to  conduct  its  legitimate  affairs 
and  malfe  its  own  decisions  in  normal  business  matters."  2)  It  "would  liamper  and  sometimes  prevent 
the  consummation  of  desirable  business  combinations."  3)  "There  has  lieen  no  demonstration  of  a  need 
for  desperate  measures  of  tliis  nature  to  protect  the  competitive  business  structure  of  the  economy."  (1959 
Hearings  at  p.  9.)  This  continues  to  be  NAM's  position. 

"  "Statement  on  Behalf  of  the  American  Bar  Association  in  Opposition  to  S.  442,  S.  724,  and  S.  1005," 
1969  Hearings  at  1.53. 

24  1  Trade  Reg.  Rep.  Par.  4540. 

"  The  key  differences  between  the  current  FTC  merger  notification  program  and  the  legislative  proposals 
of  the  1950s  are  (1)  only  the  FTC  receives  direct  notification  (the  Antitrust  Division  does  not,  although 
the  information  is  shared);  and  (2)  only  companies  whose  post-acquisition  comliined  sales  or  assets  will 
exceed  $250  million  need  notify  the  FTC.  The  amount  triggering  notification  in  S.  1284  is  $100  million; 
proposed  Sec.  23(a),  p.  25,  Unes  10-19.  If  the  latter  amount  is  the  fundamental  requirement  of  a  successful 
program,  then  this  subcommittee  need  only  demonstrate  that  to  the  FTC,  which  can  change  its  existing 
program. 

"  Introductory  statement  at  S.  4868— S.  4869. 
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1.  Scope. — Proposed  Section  23(b)(3)  expands  the  scope  of  premerger  notifica- 
tion from  large  companies,  by  any  definition,  to  "any  person  or  persons  engaged 
in  commerce,  or  in  any  activities  affecting  commerce,  .  .  ."  ^^  In  addition,  it  directs 
the  FTC  to  require  filing  of  premerger  notification  reports  with  the  FTC  by  such 
newly  covered  persons  at  least  thirty  days  prior  to  the  effective  date  of  an 
acquisition. 2s 

NAM  vigorously  opposes  extending  premerger  notification  requirements  to 
virtually  all  U.S.  companies.  Such  an  extension  would  cover  literally  thousands  of 
transactions  with  no  legally  significant  anti-competitive  effect  and  impose  unjusti- 
fied and  pointless  burdens  on  small  and  medium-sized  companies. 

Although  proposed  Section  23(b)(4)  allows  the  FTC  to  "except  classes  of  per- 
sons and  transactions  from  the  notification  requirements,"  ^'  NAM  opposes  such 
unlimited  delegation  of  power  to  the  FTC. 

2.  Additional  information  demand. — Proposed  Section  23(c)(1)  empowers  the 
FTC  and  the  Antitrust  Division  to  "require  the  submission  of  additional  informa- 
tion and  documentary  material  relating  to  the  acquisition."  ^°  The  FTC  would 
do  so  pursuant  to  the  Federal  Trade  Commission  Act  and  the  Antitrust  Division 
pursuant  to  the  Antitrust  Civil  Process  Act.  Failure  to  produce  the  additional 
information  in  full,  within  the  time  specified,  subjects  the  acquisition  to  postpone- 
ment by  either  the  FTC  or  the  Antitrust  Division. 

Extension  of  the  Antitrust  Civil  Process  Act  (ACPA)  to  encompass  the  activi- 
ties contemplated  in  the  proposed  Section  23(c)(1)  is  opposed  for  the  reasons 
stated  in  our  discussion  of  Title  II,  above.  NAM  specifically  objected  to  the 
extension  of  the  ACPA  (1)  to  natural  persons,  (2)  to  obtaining  of  other  than  docu- 
mentary material,  and  (3)  to  involvement  of  persons  not  under  investigation. 

3.  Waiting  period. — Proposed  Section  23(b)(1)  establishes  a  statutory  notifica- 
tion and  waiting  period  of  sixty  days  for  large  corporations.  In  this  context  a 
large  corporation  is  one  with  total  assets  or  annual  net  sales  in  excess  of  $100 
million.^''  The  statutory  period  begins  to  run  from  the  day  on  which  the  premerger 
notification  is  filed  with  the  FTC  and  the  Antitrust  Division.  Proposed  Section 
23(a)  explicitly  prohibits  acquisition  by  covered  large  companies  until  the  expira- 
tion of  the  statutory  waiting  period. 3-  There  is  no  comparable  waiting  period  or 
explicit  prohibition  of  acquisitions  for  smaller  companies  covered  by  the  proposed 
Section  23(b)  a).33 

We  oppose  any  mandatory  waiting  period.  Business  realities  ma}'  require 
completing  a  transaction  in  fewer  than  sixty  days,  as  the  FTC  has  acknowledged 
under  its  current  premerger  notification  program.  Under  "exceptional  circum- 
stances," the  FTC  states  that  "where  the  time  schedule  of  such  merger  or  acquisi- 
tion does  not  permit  timely  filing,  the  special  report  should  be  submitted  as 
promptly  as  possible."  ^*  Proposed  Section  23(b)(1)  is  too  rigid  and  unrealistic. 

4.  Extension  of  waiting  periods. — But  inflexible  waiting  periods  are  not  the 
worst  defects  in  Title  V.  Proposed  Section  23(c)(2)  allows  indefinite  extension  of 
the  statutor.y   waiting  periods,    without   adequate  legal   safeguards. 

Proposed  Section  23(c)(1)  as  we  have  already  noted  allows  the  FTC  and  the 
Antitrust  Division  to  demand  additional  information  "prior  to  the  expiration  of 
the  periods  specified  in  Subsections  (b)(1)  and  (b)(3),"  namely,  60  days  and  30 
days,  respectively.  Proposed  Section  23(c)(2)  would  empower  the  FTC  or  the 
Antitrust  Division  to  "extend  the  periods  specified  in  Subsections  (b)(1)  and 
(b)(3),"  in  their  discretion,  if  the  demanded  additional  information  "is  not 
produced  in  full  within  the  time  specified."  The  acquisition  would  be  postponed 
"for  an  additional  period  of  up  to  thirty  days  beyond  the  date"  on  which  the 
government  agency  notifies  the  party  from  whom  additional  information  is 
demanded  that  it  is  satisfied.  Finally, "the  proposed  Section  23(c)(2)  appears  to 
limit  relief  to  suits  for  a  declaratory  judgment  instituted  in  the  U.S.  District 
Court  for  the  District  of  Columbia. 

We  strongly  oppose  proposed  Section  23(c)(2)  because  of  its  inherent  potential 
for  arbitrary  and  unjust  action. 


"  Proposed  Sec.  23(b1(31,  p.  26,  lines  20-21. 

2'  Ihid..  p.  2fi,  lines  18-20. 

29  Proposed  Sec.  23(b)(4),  p.  27,  lines  2-3. 

50  Proposed  Sec.  23Cc)(l)   p.  27,  lines  13-15. 

"  Proposed  Sec.  23(1))(1),  pp.  25-20,  lines  22-24,  1-9.  The  FTC  does  not  now  impose  a  waiting  period. 
See  letter  of  FTC  Chairman  Dixon,  released  July  16,  1969,  quoted  in  1  Trade  Reg.  Rep.  Par.  4540,  note  .20. 

32  Proposed  Sec.  25(a),  p.  25,  lines  2-5,  20-21. 

"  Compare  proposed  Sec.  23(b)(3),  p.  26,  lines  16-22,  which  does  not  use  the  word  "period"  and  appears 
to  contemplate  only  a  notification  period,  with  proposed  Sec.  23(c)  (2),  p.  27,  lines  21-22,  which  would  "extend 
the  periods"  in  Subsections  (b)(1)  and  (b)(3). 

»<  1  Trade  Reg.  Rep.  Par.  4540,  note  .25. 
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First,  the  proposed  section  appears  to  allow  only  the  remaining  time  within 
the  30-  or  60-day  periods  for  responses  to  the  demand  for  additional  information. 
If  the  government  may  "extend  the  periods"  because  the  demanded  information 
"is  not  produced  in  full  within  the  time  specified,^'  then  the  extension  must  be 
made  prior  to  the  expiration  of  the  original  30-  or  60-day  notification  periods. 
This  might  require  a  company  to  produce  voluminous  information  within  a  matter 
of  days  in  order  to  avoid  postponement  of  a  merger. 

Second,  once  the  notification  periods  are  extended,  they  become  open-ended. 
This  provides  an  incentive  to  demand  additional  information  in  order  to  avoid 
having  to  make  any  decision  on  the  merits  within  the  original  statutory  period. 
Such  an  escape  will  appear  overwhelmingly  inviting  to  government  officials  who 
cannot  analyze  all  the  data  needed  for  an  objective  determination  within  a  30 
or  60-day  period  and  who  do  not  want  to  be  criticized  for  implicitly  allowing  an 
acquisition  which  is  later  subject  to  litigation. 

Third,  since  demands  for  additional  information  can  be  made  on  an  enormous 
number  of  persons,^^  the  parties  to  the  acquisition  may  have  no  control  over  the 
submission  of  the  demanded  information  within  the  deadline.  Thus,  they  would 
be  subjected  to  delay  that  might  prejudice  the  acquisition  through  no  fault  of 
their  own.  This  is  unfair. 

Fourth,  proposed  Section  23(c)(2)  would  limit  judicial  review  of  extended  and 
open-ended  waiting  periods  to  actions  brought  by  persons  from  whom  additional 
information  is  demanded  and  from  whom  notification  of  satisfaction  is  "un- 
reasonably withheld"  by  government  officials. ^^  Thus,  the  parties  to  the  acquisi- 
tion would  be  precluded  from  seeking  declaratory  relief  if  the  demand  for  additional 
information  that  triggered  the  extension  was  made  on  a  person  not  related  to 
the  acquisition.  This  is  unjust. 

Fifth,  judicial  review  would  be  limited  to  civil  actions  for  declaratory  relief 
instituted  in  the  U.S.  District  Court  for  the  District  of  Columbia.  Why  is  injunc- 
tive relief  implicitly  denied  aggrieved  parties?  Why  must  plaintiffs  file  suit  in  the 
District  of  Columbia  rather  than  the  district  in  which  they  reside  or  do  business? 

Sixth,  we  note  that  propo.sed  Section  23(b)(3)  does  not  mention  or  appear  to 
contemplate  a  mandatory  waiting  period.  By  its  terms,  it  appears  to  acknowledge 
"the  effective  date  of  an  acquisition."  It  would  be  especially  unfair  to  allow 
suspension  of  such  an  effective  date  under  the  loose,  arbitrary  procedures  of  the 
proposed  Section  23(c)(2). 

5.  Postponement  ^'pendente  lite". — Where  proposed  Section  23(c)(2)  allows 
postponement  of  all  acquisitions  by  indirect  administrative  delay,  proposed 
Section  23(d)  allows  postponement  of  acquisitions  of  covered  large  companies 
by  direct  court  order. 

If  a  proceeding  is  instituted  within  the  notification  and  waiting  period  of 
Section  23(b)(1),  alleging  that  an  acquisition  violates  Section  7  of  the  Clayton 
Act  or  Sections  1  or  2  of  the  Sherman  Act,  and  the  FTC  or  the  Antitrust  Division 
"certifies  .  .  .  that  it  .  .  .  believes  that  the  public  interest  requires  relief 
pendente  lite  .  .  .,  the  court  shall  enter  an  order  that  such  acquisition  shall  not 
be  consummated"  until  the  FTC  order  or  the  court  judgment  is  final." 

Since  the  public  interest  clearly  requires  prevention  of  illegal  mergers,  it  seems 
safe  to  assume  that  a  certification  that  the  public  interest  requires  relief  pendente 
lite  will  be  filed  in  every  proceeding  or  action  falling  under  the  proposed  Section 
23(d).  Not  to  file  such  a  certification  could  be  viewed  as  an  acknowledgment  that 
the  allegation  of  illegality  is  weak  or  questionable. 

Yet  proposed  Section  23(d)  appears  to  require  the  court  to  enter  an  order 
postponing  the  acquisition  automatically,  without  discretion,  whenever  a  certifi- 
cation is  made.  (It  is  standard  legal  interpretation  that  legislative  use  of  the 
word  "shall"  imposes  a  mandatory  requirement  or  duty.)  Why  are  the  U.S. 
District  Courts  prohibited  from  using  their  discretion?  Why  is  this  method 
imposed  in  preference  to  an  injunction,  which  accomphshes  the  same  objective 
of  preserving  the  status  quo?  Is  it  perhaps  because  to  do  so  would  inject  an 
element  of  chance  into  this  new  system  of  control? 


35  Proposed  Sec.  23(c)(1)  provides  that  demands  for  additional  information  may  be  made  on  "any  person 
or  persons  subject  to  the  provisions  of  this  section,  or  .  .  .  any  officer,  director,  or  partner  of  such  person 
or  persons."  Both  proposed  Sections  23(b)(1)  and  23(b)(3)  apply  to  any  person  or  persons  engaged  in  com- 
merce or  in  any  activities  affecting  commerce. 

3«  Only  a  "person  entitled  to  such  notification"  from  government  officials  may  bring  an  action.  See  pro- 
posed Sec.  23(c)(2),  p.  28,  line  1-5.  (Emphasis  added.) 

»'  Proposed  Section  23(d),  pp.  28-29,  lines  18-25, 1-6. 
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C.  Summary 

We  believe  that  Title  V  would  establish  a  new  system  of  economic  control. 
The  FTC  and  the  Antitrust  Division  would  be  in  a  position  to  develop  mathematical 
models  of  an  ideal  competitive  system  (which  would  hopefully  be  congruent). 
Certain  acquisitions  would  fall  outside  the  limits  of  these  models.  By  screening 
all  acquisitions  covered  by  Title  V,  which  would  cover  all  but  trivial  acquisitions, 
these  agencies  could  police  the  entire  economy  to  assure  conformity  with  their 
models. 

Most  acquisitions  not  in  conformity  with  these  models  could  be  postponed 
and  perhaps  stifled  by  administrative  fiat,  chiefly  under  proposed  Section  23(c). 

Acquisitions  by  large  covered  companies  not  in  conformity  with  these  models 
would  be  postponed  for  years,  chiefly  under  proposed  Section  23(d). 

We  resist  any  such  vast  grant  of  power  to  unelected  government  officials  as 
being  antithetical  to  the  free  enterprise  system. 

TITLE  VI :  THE  NOLO  CONTENDERE  PROVISION 

NAM  opposes  Title  VI  of  S.  1284  which  would  require  a  plea  of  7}oIo  contendere 
entered  in  a  criminal  proceeding  under  the  antitrust  laws  to  be  treated  as  prima 
facie  evidence  against  such  defendant  in  a  subsequent  civil  action.  Obviously, 
if  this  legislation  were  to  become  law,  most  defendants  facing  a  possible  treble 
damages  suit  would  choose  tc  litigate  rather  than  plead  7wlo  contendere.  Therefore, 
passage  of  Title  VI  could  result  in  long,  costly  trials  (with  the  financial  burden 
heaviest  on  the  smaller  business  defendant);  further  clogged  court  dockets; 
and  tie-ups  of  Justice  Department  Antitrust  Division  manpower  needed  to 
investigate  and  prosecute  violations  of  the  antitrust  laws  in  general.  It  is  clear 
that  the  public  interest  in  obtaining  speedy  and  substantial  rehef  in  antitrust 
cases  brought  by  the  Government  would  not  be  served  in  this  proposal. 

In  U.S.  V.  Cigarette  Merchandisers  Association,  Inc.  et.  al.,  136  F.  Supp.  212 
(1955),  it  was  noted  that  the  committee  which  drafted  the  Federal  Rules  of 
Criminal  Procedures  retained  the  7iolo  contendere  plea  to  meet  a  need  particular 
to  antitrust  violations.  We  agree,  and  would  argue  that  the  necessary  flexibility 
afforded  to  both  the  Government  as  well  as  the  defendant  by  the  nolo  contendere 
plea  would,  in  effect,  be  eliminated  by  Title  VI  in  the  following  ways: 

First. — In  cases  where  the  Government  considers  that  its  prosecution  stands 
little  chance  of  success,  or  where  the  litigation  is  proceeding  poorly  from  the 
Government's  side,  the  case  can  often  be  ended  by  the  acceptance  of  a  nolo  plea. 
A  sentencing  court,  on  a  plea  of  nolo,  may  impose  as  severe  a  fine  as  upon  a  plea 
of  guilty,  and  by  accepting  the  the  nolo  plea,  the  Government  can  avoid  a  long, 
expensive  trial  which  it  would  most  likely  lose. 

Second. — Many  defendants,  although  innocent,  may  not  want  to  undergo  the 
expense  of  a  lengthy  trial,  or  the  attendant  adverse  publicity  which  could  also 
harm  them  economically,  so  they  choose  to  plead  nolo  and  accept  a  fine.  These 
economic   considerations   receive   considerable   weight   from   smaller  businesses. 

However,  if  the  nolo  plea  will  be  given  prima  facie  effect  in  a  later  treble  damages 
suits,  these  defendants  will  be  at  a  crossroads  and,  under  Title  VI,  either  road 
could  mean  economic  ruin  for  the  smaller  business.  Similarly,  any  large  business 
enterprise  would  be  more  prone  to  contest  an  antitrust  action  under  these  circum- 
stances because  the  possible  consequences  of  not  doing  so  would  be  unacceptable. 

Third. — Other  defendants,  although  innocent,  may  have  legitimate  trade 
secrets  which  could,  if  brought  out  in  the  open,  do  them  harm  if  a  competitor 
should  become  aware  of  them.  These,  defendants  would  rather  plead  "nolo  con- 
tendere" and  pay  the  fine  rather  than  risk  public  exposure  of  this  vital  informa- 
tion. Title  VI  would  pose  a  formidable  barrier  to  these  defendants. 

During  1973  hearings  before  the  House  Subcommittee  on  Monopolies  and 
Commercial  Law,  the  Hon.  Bruce  B.  Wilson,  Deputy  Assistant  Attorney  General, 
Antitrust  Division  of  the  Department  of  Justice,  presented  his  view  on  various 
consent  decree  bills  ^*  some  of  which,  like  Title  VI  of  S.  1284,  would  have  resulted 
in  increased  litigation: 

From  time  to  time  private  parties  have  opposed  the  entry  of  consent  de- 
crees for  the  reason  that,  if  the  Department  does  not  go  to  a  final  litigated 
judgment,  the  prima  facie  use  of  the  judgment  by  private  parties  in  treble 
damage  actions  is  lost. 

We  have  in  the  past  and  will  in  the  future  continue  to  oppose  attempts 
by  private  parties  to  force  us  to  continue  litigation  so  that  their  case  can  be 


M  Nolo  Contendere  has  been  held  a  "consent  decree"  in  Twin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  26  Fed.  Supp. 
366(1939). 


238 

made  out.  //  the  relief  we  obtain  by  consent  decree  is  adequate,  further  litigation 
by  the  Government  would  tie-up  our  resources — very  limited  resources — which 
7night  otherwise  be  employed  to  prosecute  further  violations  of  the  antitrust  laws.^^ 
(Emphasis  supplied.) 
NAM   agrees  with   Mr.    Wilson's  statement,   which  rightly  places  the  public's 
interest  in  obtaining  expeditious,  adequate  relief  from  antitrust  violations  pre- 
dominant over  "making  the  case"  for  private  litigants. 

A  prominent  law  review  article  entitled  "Antitrust  Nolo  Pleas"  referred  to  the 
Government's  willingness  to  accept  nolo  pleas,  pointing  further  to  the  Congres- 
sional intent  behind  Section  5(a)  of  the  Clayton  Act  [15  U.S.C.A.  §  16(a)].  The 
intent  apparently  was  not  to  "tie  the  Government's  hands"  to  prevent  acceptance 
of  such  consent  decrees: 

While  private  actions  are  important  because  they  compensate  victims  as 
well  as  deter  violations,  the  Government  should  not  be  denied  for  this  reason 
the  right  to  "settle"  a  case,  as  it  has  no  obligation  to  bring  the  case  in  the 
first  place.  Congress  clearly  provided  that  consent  decrees  in  civil  cases  would 
not  be  binding  in  later  private  suits  perhaps  partly  because  it  did  not  want  to  tie 
the  Government's  hands.  Thus  one  proper  reason  for  accepting  the  nolo  plea 
is  that  the  Government  is  willing  to  accept  the  plea  and  save  its  own  ex- 
penses.^°  (Emphasis  supplied.) 
It  is  nam's  view  that  Title  VI  effectively  "ties  the  Government's  hands".  By  in 
effect  closing  off  the  use  of  the  nolo  contendere  plea  for  all  practical  purposes,  it 
prevents  the  Justice  Department  from  settling  cases  it  would  often  like  to  settle, 
forcing  it  to  spend  large  amounts  of  time  and  money  litigating  instead  of  pursuing 
violators.  It  prevents  the  Justice  Department  from  obtaining  what  it  deems  in 
many  cases  to  be  adequate  relief. 

It  is  our  contention  that  "nolo  contendere"  offers  adequate  relief  because: 

(a)  The  sentencing  court  may  impose  as  severe  a  fine  as  upon  a  plea  of  guilty. 
U.S.  v.  Cigarette  Merchandisers  Association,  Inc.,  et.  al.,  136  F.  Supp.  212  (1955.) 

(b)  A  defendant  cannot  escape  the  fact  that  there  has  been  a  conviction,  making 
an  individual,  after  a  subsequent  conviction,  aynullioffender  and  subject  to  punish- 
ment as  such.  Also,  a  previous  conviction  under  a  plea  of  nolo  has  been  held 
admissible  to  attack  the  credibility  of  a  witness.  U.S.  ex.  rel.  Bruno  v.  Reimer, 
Commissioner  of  Immigration,  98  F.  2d.  92  (1938). 

(c)  A  plea  of  nolo  is  not  accepted  automatically.  It  is  discretionary  with  the 
court. 

(d)  As  mentioned  earlier,  it  permits  the  Government  to  pursue  a  case  to  an 
acceptable  conclusion  even  though  chances  of  success  are  slim. 

TITLE   VII :   MISCELLANEOUS 

NAM  takes  no  position  for  or  against  the  three  substantive  sections  in  Title  VII. 
We  would  advise,  however,  that  the  views  of  the  Department  of  State,  legal 
experts,  and  organizations  expert  in  international  trade  and  investment  be 
sought  on  the  proposed  Section  22  of  the  Clayton  Act  (Section  703). 

CONCLUSION 

Accordingly,  noting  that  Title  II  would  expand  use  of  civil  investigative 
demand;  Title  III  would  increase  penalties  under  the  FTC  Act;  Title  IV  would 
broaden  the  use  of  the  parens  patriae  concept  permitting  State  attorneys  general 
to  file  suit  for  alleged  violations  of  federal  antitrust  laws;  Title  V  would  introduce 
uncertainty  and  delay  into  planned  corporate  mergers;  and  Title  VI  would  render 
futile  use  of  the  nolo  contendere  plea  and  thereby  destroy  its  utility,  NAM  must 
necessarily  oppose  S.  1284  and  urge  that  this  Subcommittee  not  report  the  bill. 

Senator  Hart.  We  are  adjourned,  to  resume  on  June  3. 
[At  1:45  p.m.,  the  proceedings  were  adjourned,  to  reconvene  on 
June  3,  1975.] 


"  Hearings  before  the  House  Subcommittee  on  Monopolies  and  Commercial  Law,  September  20,  26,  27, 
and  October  3,  1973,  pp.  63.  87. 
«  "Antitrust  Nolo  Pleas",  79  Harv.  L.  Rev.  1475  at  1487. 
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TUESDAY,   JUNE  3,    1975 

U.S.  Sexate, 
Subcommittee  ox  Axtitrust  axd  Monopoly 

OF  the  Committee  on  the  Judiciary 

Washington,  D.C. 

The  subcommittee  met  at  1  p.m.  in  room  2228,  Dirksen  Senate  Office 
Building,  Hon.  Philip  A.  Hart  (chairman  of  the  subcommittee), 
presiding. 

Present:  Senators  Hart  and  Hruska. 

Also  present:  Howard  O'Leary,  chief  counsel;  Bernard  Nash,  as- 
sistant counsel;  Monica  Walters,  appearing  for  Patricia  Y.  Bario, 
editorial  director;  Catherine  \l.  ^McCarthy,  chief  clerk;  and  Peter  N. 
Chumbris,  minority  chief  counsel. 

Senator  Hart.  Let  us  be  in  order. 

I  expect  Senator  Hruska  to  appear  very  soon  but  because  of  schedule 
problems  for  some  of  us,  later  in  the  afternoon,  I  think  we  will  begin 
the  hearing  now  with  our  very  distinguished  witnesses. 

Briefly,  the  hearings  today  and  for  the  balance  of  the  week  are  a 
continuation  of  the  May  hearings  on  S.  1284  and  on  S.  1637. 

I  am  very  grateful  to  the  witnesses  today  who,  burdened  by  their 
own  difficult  schedules,  nonetheless  accommodated  the  subcommittee 
by  participating  in  the  rescheduled  hearing  this  afternoon.  I  take  this 
opportunity  to  express  both  our  thanks  and  apologies. 

I  believe  that  perhaps  the  first  of  the  witnesses  to  present  testimony 
will  be  the  distinguished  attorney  general  of  New  Jersey,  William  F. 
Hyland,  who,  I  think  will  be  reflecting  the  views  of  Governor  Byrne  as 
well. 

If  our  understanding  of  the  batting  order  you  would  like  to  follow  is 
wrong,  use  your  own  list  and  proceed  as  you  would  like. 

Air.  Hyland.  Senator,  thank  you  very  much,  and  I  will  have  to 
remember  in  the  future  to  be  representing  my  Governor  because  I 
think  that  had  something  to  do  with  my  leading  off. 

Senator  Hart.  I  was  going  to  say  it  is  the  earliest  State  admitted  to 
the  Union  but  that  would  not  be  true;  I  suppose  Virginia  would  be. 

Mr.  Hyland.  No;  we  are  the  third. 

STATEMENT  OF  HON.  WILLIAM  HYLAND,  ATTORNEY  GENERAL  OF 
NEW  JERSEY  ON  BEHALF  OF  HON.  BRENDAN  T.  BYRNE,  GOVER- 
NOR OF  NEW  JERSEY 

Mr.  Hyland.  I  want  to  express  our  support  for  S.  1284  and  also  S. 
1637  with  several  minor  language  changes  that  we  have  put  in  the 
addendum  to  my  prepared  remarks  and  which  I  won't  bother  to  go 
into  at  the  moment. 

(239) 
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Also,  I  would  like  to  associate  myself  with  the  efforts  that  have  been 
made  in  the  House  of  Representatives  through  Congressman  Rodino 
from  our  State  on  the  parens  patriae  portion  of  the  matters  before 
this  subcommittee  which  I  think  are  most  cuirently  reflected  in  H.R. 
6786,  an  outgrowth  of  H.R.  38. 

Part  of  my  concern  over  establishing  more  effective  antitrust  en- 
forcement techniques  for  State  government  and  the  Federal  Govern- 
ment as  well,  is  the  recognition  that  competition  plays  such  an  im- 
portant role  in  the  preservation  of  a  healthy  free  enterprise. 

And  part  of  the  effort  to  maintain  the  health  of  that  enterprise,  it 
seems  to  me,  is  to  provide  both  the  State  and  Federal  governments 
with  the  tools  they  need  to  root  out  anticompetitive  behavior  wherever 
it  is  found. 

I  would  like  to  tell  j^ou  just  a  bit  about  our  experience  in  New  Jersey 
because  I  think  I  would  be  correct  in  saying  that  we  have  one  of  the 
toughest  State  antitrust  laws  in  the  country. 

Our  statute  vests  the  attorney  general  with  broad  investigatory 
powers.  Durmg  the  short  life  of  New  Jersey's  law,  which  came  into 
being  in  1970,  we  have  built  a  sizable  antitrust  section  and  are  con- 
tinuing its  growth  even  in  the  face  of  severe  budget  constraints. 

Up  to  the  present  date,  a  number  of  major  actions  in  both  State  and 
Federal  courts,  have  been  brought  and  we  have  also  joined  other 
States  in  a  number  of  significant  multidistrict  cases. 

One  of  the  interesting  and,  I  think,  very  useful  applications  of  our 
antitrust  power  has  occurred  within  2  years  as  a  corollary  to  our 
criminal  justice  enforcement  efforts. 

In  the  area  of  pohtical  corruption,  we  have  attempted  to  enhance 
the  criminal  justice  statutes  by  going  after  anticompetitive  behavior 
in  the  guise  of  political  corruption.  This,  of  course,  can  be  financially 
devastating  because  it  burdens  citizens  with  unnecessarily  high  taxes 
and  prevents  open  competition  in  a  very  important  part  of  our  society's 
activities. 

Indeed,  in  one  case  involving  Hudson  County,  we  instituted  an 
action  in  which  over  200  individuals  and  corporations  have  been  sued 
for  damages  resulting  from  their  complicity  in  a  kickback  scheme 
which  stymied  free  and  open  competition  there  and  cost  the  taxpayers 
millions  of  dollars. 

The  civil  case  was  brought  quickly  on  the  heels  of  both  Federal  and 
State  _  prosecutions  of  public  officials  who  had  been  parties  to  the 
conspiracy  that  had  resuted  in  subversion  of  the  bidding  laws  and 
improper  practices. 

More  recently  than  that,  within  the  past  month,  my  office  filed 
another  major  antitrust  action  against  public  officials  and  corporations 
in  the  Passaic  County  area  who  had  been  involved — we  are  charging — 
in  bid  rigging  and  territorial  allocation  practices  since  1957. 

As  you  ma}'  have  read,  we  were  unsuccessful  in  maintaining  a 
criminal  prosecution  in  that  case  because  the  operative  investigative 
facts  did  not  come  to  our  attention  until  earl}^  1974,  and  we  were  unable 
to  establish  beyond  a  reasonable  doubt  clear  overt  acts  that  continued 
this  conspiracy  to  a  sufficiently  current  date  to  come  within  our  statute 
of  limitations.  So  the  judge  entered  a  judgment  of  acquittal  for  the 
defendants. 

However,  we  have  now  instituted  an  antitrust  action  to  recover 
potentiall}^  millions  of  dollars  for  Passaic  County  and  other  govern- 
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mental  units  unencumbered  by  that  particular  statutory  problem 
because  the  statute  of  limitations,  in  this  instance,  does  not  begin  to 
run  until  we  reasonably  could  have  become  aware  of  the  facts  that 
give  rise  to  the  cause  of  action. 

In  our  case,  that  would  have  been  early  in  1974.  So  I  am  quite 
hopeful  that  while  the  defendants  in  the  criminal  case  did  escape  what 
we  consider  to  be  actionable  criminal  conduct,  we  mil  be  able  to 
represent  the  public  interest  and  get  some  restitution  for  the  public 
by  virtue  of  this  civil  proceeding. 

Because  we  have  been  vigorous  in  designing  and  enforcing  antitrust 
laws,  we  welcome  the  additional  powers  which  the  Antitrust  Improve- 
ment Act  of  1975  confers  upon  the  States. 

Several  provisions  of  the  bill  are  of  particular  importance  to  us. 
The  act,  for  example,  for  the  first  time,  gives  the  States  the  right  to  sue 
price  fixers  and  others  who  violate  the  antitrust  laws,  suing  them  on 
behalf  of  classes  and  groups  of  citizens. 

In  the  past,  the  courts  have  prevented  the  States  from  doing  this 
and  have  forced  the  people  of  the  States  to  rely  on  class  action  suits 
brought  by  private  citizens  as  the  primary  means  of  recovering  the 
money  that  price  fixers  and  other  antitrust  violators  have  illegally 
taken. 

In  many  instances,  the  number  of  citizens  who  have  been  injured  is 
large,  while  the  amount  of  each  citizens  loss  is  small.  The  notice 
requirements  and  other  procedural  requirements  of  the  courts,  and 
I  might  say  the  expense,  of  these  actions  have  made  private  redress 
difficult  or  impossible. 

I  should  interject  that  I  think  that  there  have  been  instances  when 
some  of  these  private  cases  have  been  settled,  whereas  under  the 
direction  of  an  attorney  general  it  is  conceivable  that  the  case  would 
have  been  pursued  through  trial,  and  even  more  meaningful  damages 
recovered  for  the  public. 

So  this  bill  before  the  subcommittee  eliminates  these  difficulties 
and  restores  to  the  citizens  of  the  States  a  powerful  tool  for  vindicating 
their  rights  and  recouping  the  moneys  which  have  been  wrongfully 
taken  by  antitrust  violations. 

Another  major  provision  of  importance  is  that  which  permits  the 
States  to  recoup  the  moneys  they  have  spent  litigating  these  cases. 

Once  again  in  New  Jersey,  our  antitrust  statute  was  initially  funded 
by  what  was  characterized  as  a  loan  of  $100,000  from  the  legislature. 
With  this  money,  we  set  up  a  revolving  fund  out  of  which  the  expenses 
of  the  initial  litigation  were  paid. 

We  have  repaid  the  money  to  tlie  general  treasury  and  have  now 
enmassed  a  fund  that  has  reached  the  level  of  $3.6  million  at  the  pres- 
ent time  as  the  result  of  recoveries  that  have  been  made  for  the  State 
of  New  Jersey.  And  this  is  aside  from  the  mone3's  that  have  been 
recovered  for  local  government  units  and  for  consumers  themselves. 

So  we  have  a  revolving  fund  that  is  very  amply  financing  the  ex- 
pense of  this  work. 

I  think  of  equal  importance  are  the  provisions  in  the  bill  before  the 
subcommittee  which  permit  the  States  to  sue  for  injuries  to  their 
economy  which  result  from  antitrust  violations.  Businessmen,  who  by 
virtue  of  their  anticompetitive  activity,  have  prevented  new  industries 
from  developing,  either  by  direct  exclusion  or  otherwise,  or  who  have 
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caused  the  cost  of  doing  business  in  the  States  to  rise,  thereby  con- 
tributing to  both  inflation  and  unemployment,  should  not  be  allowed 
to  do  this.  And  1  think  the  bill  will  give  some  means  of  going  after  these 
situations. 

The  provisions  of  the  bill  encouraging  the  States  to  represent  all 
or  any  of  the  political  subdivisions  are  also  extremely  good  because, 
obviously,  the  centralizing  and  coordinating  of  antitrust  actions  is 
quite  important. 

I  also  want  to  express  our  support  for  Senator  Bayh's  proposed 
amendment,  which  w^e  think  is  innovative  and  will  strengthen  anti- 
trust enforcement  because  this  reaches  unilateral  criminal  or  fraudu- 
lent activity  intended  to  exclude  others  from  engaging  in  a  commercial 
activit}^  and  will  help  to  assure  all  competitors  access  to  the  markets. 

The  provisions  of  the  bill,  which  allow  pleas  of  nolo  contendere 
entered  from  criminal  prosecution  to  be  used  as  evidence  in  subse- 
quent civil  action  are  worthy  of  note. 

I  am  not  sure  whether  to  predict  that  permitting  these  pleas  to 
be  used  in  civil  proceedings  is  likely  to  discourage  pleas  of  nolo  con- 
tendere or  whether  we  will  find  that  permitting  those  pleas  to  serve 
as  prima  facie  evidence  in  later  civil  cases  will  not  have  a  significant 
effect  on  the  criminal  prosecutions.  But  I  think  it  is  certainly  worth 
a  try. 

I  think,  Mr.  Chairman,  that  completes  m}'  direct  presentation, 
most  of  which  has  been  presented  in  written  form,  and  I  do  not  want 
to  burden  the  committee  by  taking  any  more  time  for  that  reason. 

Senator  Hart.  Let  me  indicate,  as  I  should  have  earlier,  that 
your  prepared  statement  and  those  of  other  witnesses  will  be  printed 
in  the  record  in  full  as  though  given. 

Did  you  care,  at  this  point,  to  have  others  make  comment? 

Mr.  Miller.  Senator,  may  I  respond  to  that  inquiry? 

Senator  Hart.   Yes. 

Mr.  Miller.  As  I  understand  the  situation.  Attorney  General 
Hyland  is  here  because  of  the  fact  that  Governor  Byrne  of  that  State 
was  not  in  a  position  to  appear  today  and  consequently  he  is  standing 
in  for  the  Governor. 

[The  prepared  statement  of  Governor  Byrne  follows.  Testimony 
resumes  on  page  258.] 
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TESTn-tONY  OF  GOVERNOR  BRENDAN  T.  BYRNE 
BEFORE  THE  SENATE  ANTITRUST  SUBCOM>nTTEE 


Presented  By:   Honorable  William  F.  Hyland 
Attorney  General 
State  of  New  Jersey 


Mr.  Chairman,  members  of  the  Committee,  I  am  pleased  to  have 
this  opportunity  to  testify  in  support  of  S.  1284,  The  Antitrust  Improve- 
ment Act  of  1975.   All  of  us  in  government  are  deeply  concerned  with 
the  state  of  our  nation's  economy  as  a  whole,  and  the  economies  of  our 
individual  states.   We  share  the  responsibility  for  eliminating  the 
inflation  which  has  plagued  us  for  so  long.   More  important,  we  share 
the  responsibility  for  eliminating  the  unemployment  that  has  caused 
nearly  ten  percent  of  our  citizens  to  lose  their  jobs  and  uncounted 
others  to  stop  looking  for  work.   These  conditions  strain  the  resources 
of  both  state  and  federal  governments  and  deplete  those  of  our 
individual  citizens  —  we  must  do  everything  in  our  power  to  change  them 
so  that  we  can  all,  once  again,  enjoy  the  benefits  of  a  free  society  and 
a  vibrant  free  enterprise  system. 

The  key  to  a  healthy  free  enterprise  economy  is  competition. 
In  an  economic  system  as  large  and  complex  as  ours,  we  must  use  all  our 
energy  and  skill  to  protect  and  foster  competition.   Specifically,  this 
means  that  our  law  enforcement  agencies  at  the  state  and  federal  levels 
must  be  armed  with  strong  effective  tools  to  root  out  anti-competitive 
behavior  whenever  it  is  found. 

As  some  of  you  are  undoubtedly  aware.  New  Jersey  has  made 
great  strides  in  this  direction.   Several  years  ago  we  enacted  the 
toughest  state  antitrust  law  in  the  country.   Our  act  vests  the 
Attorney  General  with  broad  investigatory  powers  and  has  stringent 
penalty  provisions.   During  the  short  life  of  New  Jersey's  law,  we 
have  built  a  sizable  antitrust  section,  and- are  continuing  its  growth 
evsn.  in  the  face  of  severe  budget  constraints.   To  date  a  number  of 
major  actlois  in  both  state  and  federal  courts  have  been  brought.   We 
have  also  joined  other  states  in  a  number  of  significant  multidistrict 
cases. 

More  important,  we  have  been  innovative  in  applying  the  anti- 
trust laws  to  new  areas  -  most  notably  in  the  area  of  political  corruption. 
Anticompetitive  behavior  in  the  guise  of  political  corruption  can  be 
financially  devastating.   It  burdens  citizens  with-- needlessly  increased 
taxes  and  prevents  open  competition  in  a  significant  section  of  our 
economy.   Indeed,  in  one  case,  over  two  hundred  individuals  and  corpora- 
tions have  been  sued  for  damages  resulting  from  their  complicity  in  a 
kickback  scheme  which  stymied  free  and  open  competition  in  Hudson  County 
and  cost  the  taxpayers  millions  of  dollars. 
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Because  New  Jersey  has  been  vigorous  in  designing  and  enforcing 
antitrust  laws,  we  welcome  the  additional  powers  which  The  Antitrust 
iTnprovement  Act  of  1975  confers  upon  the  States.   Several  provisions  of 
the  bill  are  of  particular  importance: 

The  Act,  for  the  first  time,  gives  the  States  the  right  to 
sue  price  fixers,  and  others  who  violate  the  antitrust  laws  on  behalf 
of  classes  and  groups  of  citizens.   In  the  past,  the  Courts  have 
prevented  the  States  from  doing  this  and  forced  the  people  of  the 
States  to  rely  on  class  action  suits  brought  by  private  citizens  as  the 
primary  means  of  recovering  the  money  that  price  fixers  and  other  anti- 
trust violators  have  illegally  taken.   In  many  instances  the  ntunber  of 
citizens  who  have  been  so  Injured  is  large,  while  the  amount  of  each 
individual  citizen's  loss  is  small,  amounting  to  no  more  than  a  few 
dollars.   The  notice  requirements,  and  other  procedural  requirements 
of  the  Courts  have  made  private  class  actions  difficult  or  impossible. 
This  Bill  eliminates  these  difficulties  and  restores  to  the  citizens 
of  the  State  a  powerful  tool  for  vindicating  their  rights  and  recouping 
the  moneys  which  have  been  wrongfully  taken  by  antitrust  violations. 
Another  major  provision  of  the  Act  allows  the  State  to  recoup  the 
moneys  they  have  spent  litigating  these  cases  and  dispersing  recoveries. 
Such  actions  are  enormously  expensive  and  the  resources  of  the  States 
would  be  quickly  depleted,  without  this  provision. 

Of  equal  importance  are  the  provisions  which  permit  the  States 
to  sue  for  injuries  to  their  economies  which  result  from  antitrust 
violations.   Businessmen,  who  by  virtue  of  their  anti-competitive 
activity  have  prevented  new  industries  from  developing,  either  by 
direct  exclusion  or  otherwise,  or  who  have  caused  the  cost  of  doing 
business  in  the  States  to  rise,  thereby  contributing  to  both  inflation 
and  unemployment,  will  no  longer  be  able  to  do  so  with  impunity.   This 
Bill  gives  us  the  means  to  combat  these  previously  unassailable 
activities  of  our  less  scrupulous  businesses. 

The  provisions  of  the  Bill  encouraging  the  States  to  represent 
any  or  all  of  their  political  subdivisions  are  also  extremely  good. 
Presently  in  New  Jersey,  the  State  Antitrust  Act  gives  our  Attorney  General 
this  right.   We  have  used  it  as  a  means  of  centralizing  and  coordinating 
antitrust  enforcement  activities  throughout  the  State  and  have  found  it 
effective. 

Senator  Bayh's  proposed  amendment  is  innovative  and  will 
strengthen  antitrust  enforcement.   This  amendment,  reaching  as  it  does 
unilateral  criminal  or  fraudulent  activity  intended  to  exclude  others 
from  engaging  in  a  commercial  activity  helps  assure  all  competitors 
access  to  markets.   In  addition,  the  proposal  will  give  those  concerned 
with  the  antitrust  aspects  of  political  corruption  another  potent  weapon. 
Specifically,  the  possibility  that  treble  damages  may  be  levied  in  such 
cases  provides  a  very  strong  deterrent  to  this  form  of  political 
corruption. 

The  provisions  of  the  Bill  which  allows  pleas  of  nolo  contendre 
entered  in  federal  criminal  prosecutions  to  be  used  as  evidence  in 
subsequent  civil  actions,  are  worthy  of  note.   Under  the  present 
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practice,  which  gives  no  evidentiary  weight  to  nolo  pleas,  these  pleas 
cannot  be  used  as  prima  facie  evidence  In  later  civil  cases  brought  to 
recover  money  damages  from  the  defendants.   The  Bill,  which  changes 
this,  makes  nolo  pleas  prima  facie  evidence  in  later  civil  cases. 
Since  the  nolo  plea  Is  used  in  many  federal  criminal  cases,  the  states 
will  benefit  in  their  civil  enforcement  activities  since  they  will  be 
able  to  use  both  verdicts  and  pleas  of  guilty  as  well  as  nolo  pleas 
as  prima  facie  evidence  in  cases  they  institute. 

A  difficulty  may  arise  if  the  change  leads  to  both  fewer 
federal  criminal  trials  and  nolo  pleas.   In  this  case  the  states  will 
not  be  provided  with  litigated  federal  cases  upon  which  to  base 
independent  actions.   Because  there  is  no  way  to  predict  the  effects 
of  this  provision  in  federal  criminal  prosecution,  one  cannot  judge, 
reliably,  the  long-term  effect  it  will  have  on  antitrust  enforcement. 

However,  since  nolo  pleas  are  presently  of  little  use  in 
civil  cases,  and  since  one  can  still  expect  that  many  defendants  will 
wish  to  avoid  the  stigma  and  bad  publicity  associated  with  pleading 
guilty  in   criminal  antitrust  actions,  nolo  contendre  pleas  are 
likely  to  retain  their  vitality.   Thus,  we  believe  that  this  provision 
of  the  Bill  will  benefit  the  States  and  aid  antitrust  enforcement. 

Gentlemen,  I  thank  you  for  having  given  me  this  opportunity 
to  testify  in  support  of  The  Antitrust  Improvement  Act  of  1975.   I 
am  entering  a  more  detailed  analysis,  with  certain  recommendations 
for  change  into  the  written  record. 


—  Presented  in  Person  by: 


Honorable  William  F.  Hyland 
Attorney  General 
State  of  New  Jersey 
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Additional  Comments  Re:  G.  1234, 
"The  Antitrust  Improvement  Act  of  19'Jb" 

Respectfully  Submitted  By: 

Honorable  VJilliam  F.  Hyland 
Attorney  General 
State  of  tiew  Jersey 

For: 

Honorable  Brendan  T.  Byrne 
Governor  of  New  Jersey 


The  "Antitrust  Improvements  Act  of  1975"  (S.1284)  pro- 
poses major  changes  in  the  federal  antitrust  laws  (15  U.S.C. 
§  1  et  seq.  (1970)  ) .   This  memorandum  shall  review  the  provisions 
of  the  proposed  amendments  and  draw  some  conclusions  as  to  their 
potential  effect  on  state  antitrust  enforcement. 

The  proposed  amendments  are  divided  into  seven  titles. 
Briefly  synoposized,  they  provide  as  follows: 

Title  I    is  a  declaration  of  policy  and  reflects 

the  gongressional  findings  underlying  the 
amendments; 

Title  II   proposes  amendments  to  the  Antitrust  Civil 
Process  Act  expanding  the  investigatory- 
powers  of  the  Department  of  Justice; 

Title  III  serves  to  amend  the  provisions  of  the 
Federal  Trade  Commission  Act  relating 
to  the  imposition  of  penalties  for  failure 
to  make  certain  reports  and  obey  certain 
orders;    .        . 

Title  IV  allows  the  States  to  proceed  as  parens 

patriae  for  injuries  to  their  residents  and 
the  general  economy  resulting  from  violations 
of  the  antitrust  laws.   In  addition  this 
title  allows  the  State. to  represent  the  in- 
terests of  its  political  subdivisions  in 
antitrust  actions; 

Title  V   establishes  a  premerger  notification  pro- 
cedure; 
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Title  VI   changes  the  evidentiary  weight  to  be 
afforded  pleas  of  nolo  contendere 
entered  by  defendants  in  federal  criminal 
antitrust  prosecutions  in  later  civil  actions; 

Title  VII  deals  v;ith  miscellaneous  amendments. 

The  Declaration  of  Policy  contained  in  title  I  re- 
flects a  continuing  committment  to  a  policy  of  free 
competition  in  the  economy.   The  statement  also  reflects  a 
Congressional  determination  that  the  level  of  concentration  in 
various  industries  is  linked  to  inflation,  unemployment  and  the 
ineffectiveness  of  fiscal  and  monetary  policies.   And  more  im- 
portantly/from the  view  point  of  the  States,  that  various  state 
and  federal  regulatory  policies  have  contributed  to  the  decline 
in  competition  in  various  industries  thereby  contributing  to 
the  litany  of  evils  set  forth  above.   This  Congressional  finding 
may  be  read  as  a  signal  to  both  federal  and  state  antitrust 
enforcement  officials  to  increase  their  scrutiny  of  regulatory 
bodies  and  procedures.   If  this  is  the  case  then  one  may  expect 
that  state  regulatory  procedures  will  come  under  increasing 
attack  in  antitrust  courts.   Assuming  that  such  procedures  have 
contributed  to  a  decrease  in  competition  and  that  this  has  led 
to  increased  inflation,  unemployment  and  the  efficacy  of  both 
fiscal  and  monetary  policy,  then  the  policy  deserves  support. 

Titles  II  and  III  by  increasing  the  effectiveness  of 
federal  antitrust  enforcement  efforts  will  have  indirect  effects 
upon  the  State.   As  the  effectiveness  of  federal  enforcement  is 
increased  the  states  will  benefit  since  they  will  be  able  to 
file  companion   suits  for  damages  based  on  cases  litigated  by 
the  Federal  Government . 

The  provision  of  title  IV  creating  a  right  to  proceed 
as  parens  patriae  will  have  a  direct  effect  on  the  State — for 
this  reason  this  title  will  be  treated  in  detail.   Title  IV 
confers  upon  the  States  through  their  respective  Attorneys 
General  the  right  to  sue  under  the  antitrust  laws  as  parens 
patr  iae  in  the  Federal  Courts  on  behalf  of  persons  residing 
in  the  State  (Section  4C(a) (1)  ),  and  for ■ damages  to  the  general 
economy  of  the  State  (Section  4C(a)(2)  ).   In  addition  the 
section  allows  the  State  to  sue  on  behalf  of  their  political 
subdivisions  for  damages  which  they  have  sustained  as  a  result 
of  violations  of  the  antitrust  laws  (Section  4C(a) (3)  ).   In 
such  a  suit  the  State  may  seek  both  damages  and  injunctive  re- 
lief (Section  4C(a)  ).   These  provisions  reject  the  holdings 
of  several  recent  Federal  Courts  disallowing  parens  patriae 
suits.   Moreover,  the  title  expands  the  ty^e  of  damage  recoverable 
under  the  antitrust  laws  to  include  those  heretofore  thought  beyond 
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the  reach  of  the  Clayton  Act. 

Section  4C{a)(l)  allows  the  Attorney  General  of  a  State 
to  proceed  "as  parens  patriae  of  the  persons  residing  in  that 
state,  with  respect  to  damages  sustained  by  such  persons  .  .  .  ." 
Further,  the  Federal  District  Courts  are  given  the  discretion 
to  allow  the  Attorney  General  to  be  designated  class  representa- 
tive "of  a  class  or  classes  consisting  of  persons  residing  in 
that  state,  who  have  been  damaged.  ..."   Under  the  parens 
patriae  provisions  of  this  section  the  Attorney  General  ot  a 
State  may  seek  to  recover  damages  on  behalf  of  persons  residing 
within  the  State  without  the  need  for  proceeding  in  the  form  of 
a  class  action.   Alternatively,  the  section  designates  the 
Attorney  General  as  a  proper  class  representative  for  persons 
residing  within  the  State  who  have  been  damaged  as  a  result  of 
violations  of  the  antitrust  laws.   One  interesting  sidelight  is 
that  the  definition  of  persons  includes  corporations  or  associa- 
tions authorized  by  state  or  federal  law,  15  U.S.C.A.  §  12  (1970) 
therefore  permitting  the  Attorney  General  to  be  designated  class 
representative  and  sue  on  behalf  of  classes  of  corporations  and 
associations  injured  by  violation  of  the  antitrust  laws.   This 
provision  will  substantially  lessen  the  burden  which  the  Federal 
Rules  of  Civil  Procedure  imposes  upon  a  State  wishing  to  recover 
damages  for  its  residents  through  the  vehicle  of  class  actions. 
Further,  and  more  importantly  the  parens  patriae  provisions 
furnish  a  vehicle  other  than  class  action  for  recovering 
damages  suffered  by  residents. 

The  provisions  of  4C(a) (1)  must  be  read  together  with 
those  of  4C(b)  which  establish    a  procedure  for  giving  notice 
to  residents.   The  Federal  Rules  of  Civil  Procedure,  and  the 
Due  Process  clause  of  the  Constitution  require  that  all  parties 
and  members  of  classes  in  class  actions  be  given  notice  that  their 
rights  are  being  litigated.   Such  persons  must  also  be  given  an 
opportunity  to  withdraw  from  the  litigation  if  they  do  not  feel 
themselves  adequately  represented  or  for  any  other  reason.   A 
recent  Supreme  Court  case  has  held  that  individual  notice  must 
be  given  to  all  members  of  a  class  who  are  identifiable  with 
reasonable  effort  and  that  the  Plaintiff  must  bear  the  cost  of  such 
notice.  Since  both  a  class  action  or  parens  patriae  suit  may  involve 
several  thousands  or  millions  of  persons,  this  holding  enormously  \ 
increases  the  expenses  of  such  litigation.   Section  4C(b)  provides 
that  published  notice  is  sufficient  and  that  no  other  type  of  notice 
shall  be  required  thereby  reducing  the  expenses  of  litigation.   This 
subdivision  goes  on  to  provide  a  means  for  persons  to  exclude 
themselves  from  the  litigation. 

Section  4C(a) (3)  of  the  Act  allows  the  Attorney  General 
to  proceed  on  behalf  of  any  or  all  politicfal  subdivisions  of 
the  state  for  damages  sustained  by  them  as  a  result  of  violations 
of  the  antitrust  laws.   Because  the  New  Jersey  Antitrust  Act 
has  a  provision  centralizing  antitrust  enforcement  in  the  Attorney 
General  and  depriving  political  subdivisions  of  the  power  to 
sue  for  violations  of  state  or  federal  antitrust  laws  absent 
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the  express  permission  of  the  Attorney  General  (N.J.S.A.  56:12 
(1971) )  the   same  result  as  contemplated  by  the  amendments 
has  already  been  achieved  in  New  Jersey.   Thus,  this  section 
will  have  little  effect  on  New  Jersey. 

Section  4C(a)(2)  allows  a  State  to  recover  damages  and 
seek  injunctive  relief  with  respect  to  damages  to  the  general 
economy  or  any  of  its  political  subdivisions.   A  proviso  to 
this  section  provides  that  such  damages  shall  not  be  duplicative 
of  those  recovered  in  parens  patriae  or  class  action  proceedings. 
Exactly  what  types  of  injury  will  lead  to  recovery  is  unclear, 
although  one  might  suppose  anticompetitive  activity  which  may 
be  proven  to  have  lead  to  an  erosion  of  the  State  economy, 
or  increased  costs  to  economic  entities  v/ithin  the  State  are 
within  the  pervue  of  this  section. 

Injury  to  the  economies  of  political  subdivisions  are 
somewhat  easier  to  grasp.   An  example  would  be  a  city  in  which 
all  gas  stations  have  fixed  prices  or  where  established  businesses 
have  acted  in  consert  to  exclude  newcomers.   Undoubtedly  much 
case    law  development  will  be  needed  to  provide  meaning  to  this 
section.   However,  while  the  precise  meaning  of  the  section  is 
unclear  the  principles  which  it  embodies  are  worthy  of  support. 
Economies  of  states  or  their  political  subdivisions  may  be  in- 
jured though  anticompetitive  activity-statutory  recognition  of 
this  obvious  fact  and  the  attempt  at  providing  a  means  of 
redress  is  both  needed  and  refreshing.   Litigation  and  litigation 
alone  vi^ill  determine  the  efficacy  of  this  section. 

All  of  the  sections  discussed  above  must  be  read  together 
with  the  provisions  of  4C(c)  (1)  V7hich  provides,  generally,  that 
in  suits  brought  under  Section  4C   the  states  need  prove  only 
aggregate  damages  and  need  not  establish  the  claims  of  each 
person  or  political  subdivision  represented.   The  section  goes 
on  to  provide  that  aggregate  damages  may  be  proven  statistically 
or  through  the  prorata  allocation  of  illegal  overcharges  or 
excess  profits,  as  well  as  through  such  other  reasonable  means. 
of  estimating  aggregate  damages.   This  section  provides  several 
relatively  simple  means  of  proving  damages.   In  addition  to 
statistical  proofs  which  have  long  been  recognized  by  the  courts 
the  use  of  illegal  overcharges  or  excess  profits  creates  statutory 
measures  of  damages  and  provides  a  somewhat  simplified  means  of 
establishing  damages.   This  is  not  to  say  a  simple  means,  for  the 
problem  of  establishing  that  profits  are  excessive  or  v;hat  pro 
rata  illegal  overcharges  are  will  be  significant.   The  point  is 
that  the  proposal  creates  a  measure  of  damages  the  lack  of  which 
has  long  been  a  stumbling  block  in  class  action  and  has  caused 
the  courts  to  disallow  parens  patriae  suit3  in  the  past. 
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Section  4C  (c)(2)  provides  for  the  pro  rata  distribution 
of  any  funds  recovered  from  actions  brought  under  section  4C 
to  persons  or  political  subdivisions  as  provided  by  state  law, 
or  in  the  absence  of  State  law,  as  provided  by  the  district 
court.  In  addition  the  section  also  provides  for  the  collection 
of  attorneys'  fees  and  administrative  expenses  and  the  disburseaent 
of  any  remaining  funds  to  the  State.  Thus,  the  state  v;ill  be 
allowed  to  recover  the  cost  of  litigating  section  4C  actions, 
thereby  reducing  the  fiscal  burden  of  such  litigation  in  the 
long  run.  Undistributed  funds  revert  to  the  State  to  use  as  it 
sees  fit.  The  danger  latent  in  this  section  is  that  it  may 
provide  motivation  to  defendants  to  prolong  the  litigation  in 
an  effort  to  make  the  short  run  costs  of  litigating  so  burdensor^e 
as  to  cause  the  State  to  terminate  the  action  in  a  less  than 
optimal  way.  Since  this  danger  exists  in  all  antitrust  actions 
it  need  not  be  deemed  overly  significant.  The  most  imporatnt 
aspect  of  this  section,  from  the  State's  point  of  view,  is  that 
it  provides  for  the  recovery  of  monies   expended  by  the  state 
in  conducting  the  litigation.  One  additional  point  which  must 
be  made  with  respect  to  the  entire  section  4C  is  that  it  streng- 
thens .  the  bargaining  position  of  the  State  vis  a  vis  antirtust 
defendants.  The  threat  of  a  parens  patriae  suit  on  behalf  of 
a  large  body  of  residents  is  significant  and  may  be  of  great  utility 
in  negotiating  with  antitrust  defendants.  Thus,  the  overall  effect 
of  section  4C  should  be  to  strengthen  State  antitrust  enforcement. 

Section  4D(a)  imposes  upon  the  Federal  Attorney  General 
the  duty  to  inform  his  State  counterpart  when  the  Federal 
Government  has  filed  an  antitrust  action  when  the  Federal  Attorney 
General  believes  that  the  State  v;ould  be  entitled  to  bring  an 
action  based  on  substantially  the  same  cause  of  action  under 
section  4C.  This  provision  cannot  help  but  imporve  the  coordination 
of  federal-state  antitrust  enforcement. 

Section  4D (b)  allows  the  Federal  Attorney  General  to 
sue  as  parens  patriae  for  the  persons  in  a  State  when  its 
Attorney  General  has  failed  to  file  a  section  4C  action  within 
90  days  after  the  notice  provided  in  seSion  4D(a)  has  been 
mailed.  Subsections  (c)  and  (d)  provide  for  the  distribution 
of  any  damages  collected  to  the  states  for  distribution  to  the 
persons  residing  in  the  State  who  xvere  represented  in  the  federal 
action.  Thus,  the  section  imposes  upon  the  State  the  duty  to 
distribute  the  funds  in  accordance  with  the  procedures  outlined 
earlier  (see  \\    1   above).  Presumably,  the  State  would  be 
allowed  to  recoup  any  expenses  it  incurred  in  distributing  the 
moneys  and  sums  not  distributed  v;ould  escheat  to  the  State.  The 
benefits  of  these  provisions  of  the  Act  are  obvious.  They 
allow  the  interests  of  the  people  of  the  State  to  be  protected 
by  the  Federal  Attorney  General  v;hen  the  State  Attorney  General 
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chooses,  for  whatever  reason,  not  to  file  suit.   Moreover, 
this  protection  is  gained  at  no  expense  to  the  State.   A 
problem  which  the  section  poses  involves  Federal-State 
relations;  that  is,  do  the  States  want  to  allow  the  Federal 
Attorney  General  to  litigate  the  rights  of  their  residents, 
or  the  State's  own  rights  to  damages  resulting  from  injuries 
to  their  economies  or  those  of  its  political  subdivisions? 
This,  of  course,  is  a  question  of  State  policy  which  must  be 
decided. 

Section  4E  confers  standing  upon  the  States  to  sue  for 
the  entire  amount  of  damages  sustained  in  connection  with 
injuries  suffered  by  any  federally  funded  program  arising  from 
violations  of  the  antitrust  laws.   After  the  State  has  secured 
a  recovery  of  damages,  the  Federal  Government  is  entitled  to 
its  equitable  share  of  the  recovery  for  damages  which  it 
sustained  as  well  as  any  expenses  it  incurred.   Once  the 
federal  portion  has  been  paid,  the  recovery  is  distributed  to 
the  State  for  disbursement  as  provided  in  Section  4D(d)  (see 
p.  5   supra. ) .   The  section  goes  on  to  provide  a  setoff  as 
to  damages  where  both  the  Federal  and  State  Governments  have 
filed  separate  suits.   The  Federal  Attorney  General  is  given 
the  right  to  intervene  in  an  action  commenced  by  the  State  in 
order  to  protect  Federal  interests.   Additionally,  he  is  given 
standing  to  sue  on  behalf  of  the  State  when  the  State's  Attorney 
General  fails  to  file  suit  within  90  days  of  the  mailing  of 
notice  that  the  Federal  Attorney  General  believes  cause  exists 
to  bring  an  action  under  this  section.   An  obvious  difficulty 
with  the  section  is  that  it  does  not  provide  for  the  disclosure 
to  the  State  Attorney  General  of  the  reasons  for  believing  that 
the  antitrust  laws  have  been  violated.   Nor  does  the  subsection 
provide  for  release  of  information  accumulated  by  the  Federal 
Government  to  the  States  so  that  they  may  prosecute  the  action. 
Thus,  the  State  may  find  itself  in  the  awkward  position  of  having 
been  notified  that  an  antitrust  violation  exists  and  lacking 
sufficient  information  to  frame  a  complaint.   Undoubtedly,  the 
subsection  contemplates  that  the  State  will  conduct  an  independent 
investigation.   There  is  a  substantial  doubt  as  to  whether  a 
sufficient  investigation  may  be  conducted  within  the  9  0-day 
period  established  by  the  section.   However,  since  the  State 
does  not  lose  its  right  to  sue  if  it  delays  beyond  the  90  days, 
the  effect  on  State  antitrust  enforcement  will  not  be  adverse. 
More  importantly,  the  standing  provisions  will  simplify  cases 
involving  entities  receiving  both  State  and  Federal  funds.   Also, 
the  notice  procedure  does  foster   coordinated  antitrust 
enforcement  and  may  lead  to  joint  enforcement  activity  in  these 
cases.   Furthermore,  the  provision  allowifig  the  State  to  collect 
for  treble  damages  for  the  entire  amount  of  damages  provides  a 
strong  incentive  to  bring  actions  where  federally  funded 
programs  are  involved,  thereby  making  for  more  vigorous  State 
antitrust  activity  with  its  attendant  publicity.   And  lastly. 
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since  the  Federal  Government  must  turn  over  to  the  States 

money  in  excess  of  the  Federal  Government's  equitable  share 

of  the  recovery  and  expenses,  the  State  may  gain  financially 
even  when  it  does  not  sue. 

Title  V  of  the  Act  establishes  a  premerger  notification 
procedure  compelling  firms  over  a  statutorily  fixed  size  to 
notify  the  Federal  Trade  Commission  and  Antitrust  Division  of 
the  Department  of  Justice  that  a  merger  is  contemplated. 

Section  5(a) (2) (A)  of  Title  VI  of  the  Act  provides 
that  pleas  of  nolo  contendre  entered  by  criminal  defendants  in 
antitrust  actions  shall  be  prima  facie  evidence  against  such 
defendants  in  civil  antitrust  cases  as  to  all  matters  in  the 
indictment  necessary  to  sustain  a  jury  verdict  of  guilty. 
Section  5(a) (2) (B)  provides  that  the  bill  of  particulars  as 
well  as  all  statements  made  in  court  on  behalf  of  the  defendant 
at  the  time  of  entering  a  plea  of  nolo  contendre  may  be  received 
in  evidence  against  the  defendant  as  an  admission  in  a  subsequent 
civil  action.   Essentially,  this  section  narrows  the  differences 
between  a  nolo  contendre  and  a  guilty  plea.   Heretofore,  a 
nolo  plea  could  not  be  used  as  prima  facie  evidence  in  a 
later  civil  trial.   The  potential  effects  of  this  section  on 
State  antitrust  enforcement  are  great.   A  significant  number 
of  State  antitrust  cases  arise  from  federal  criminal  prosecution 
which  result  in  a  finding  of  guilt.   However,  many  federal 
criminal  prosecutions  result  in  the  defendant's  pleading  nolo 
contendre.   As  noted  above  present  practice  gives  no  evidentiary 
weight  to  such  pleas  in  subsequent  civil  actions.   Thus,  treble 
damage  actions  would  not  result  from  such  a  plea.   Assuming  that 
men  look  to  the  consequences  of  their  pleas,  one  can  conclude 
that  the  current  lack  of  evidentiary  weight  makes  nolo  pleas 
attractive.   Since  this  Act  gives  evidentiary  weight  to  nolo 
pleas,  one  would  expect  that  defendants  would  be  less  willing 
to  so  plead.   Assuming  this  to  be  the  case,  one  would  expect 
more  litigated  criminal  cases  and  fewer  nolo  pleas.   In  any 
event  State  antitrust  enforcement  will  benefit  significantly  from 
the  proposed  changes.   An  untoward  consequence,  however,  may 
be  that  federal  efforts  will  be  hampered  since  more  resources 
will  be  "required  to  prosecute  the  criminal  case  load.   The 
states  will  benefit  since  they  will  be  able  to  use  both  guilty 
pleas  and  verdicts    as  well  as  pleas  of  nolo  contendere  as 
prima  facie   evidence  in  civil  cases  which  they  may  institute 
to  recover  damages  from  the  defendants.   A  difficulty  may  arise 
if  the  change  leads  to  both  fewer  criminaj.  trials  and  nolo  pleas. 
In  this  case  the  states  will  not  be  provided  with  litigated 
federal  cases  upon  which  to  base  independent  causes  of  action. 
Because  there  is  no  way  to  preaict  the  effects  of  this  provision 
on  federal  criminal  prosecution  one  cannot     judge,  reliably, 
the  effect  it  will  have  on  State  enforcement. 
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Title  VII  of  the  Act  deals  with  a  variety  of  matters. 
The  most  significant  is  the  extension  of  the  reach  of  the 
antimerger,  price  discrimination  and  exclusive  dealing  provision 
of  the  antitrust  laws  to  include  conduct  which  affects  com.'nerce. 
The  present  law  requires  that  the  conduct  be  engaged  in  commerce 
before  it  is  prohibited  by  the  antitrust  laws.   The  proposed 
changes'  eliminate  this  requirement  and  proscribe  such  conduct 
when  it  affects  commerce. 

II 

Senator  Bayh's  proposed  Amendment  to  S.  1284. 

Section  3A  of  Senator  Bayh's  proposal  seeks  to  make 
an  antitrust  violation  any  criminal  or  fraudulent  conduct 
specifically  intended  to  exclude  or  contribute  to  the  exclusion 
of  any  person  from  engaging  in  a  commercial  activity.   To 
support  a  finding  of  illegality  one  need  not  show  that  there 
was  concerted  action  among  competitors,  but  merely  that  there 
was  criminal  or  fraudulent  conduct  intended  to  exclude  another 
from  engaging  in  a  commercial  activity.   Further,  one  need  not 
show  that  the  excluder  and  excluded  were  engaged  in  similar 
lines  of  commerce--that  is  that  they  were  competitors.   Anyone 
who  seeks  to  exclude  another  from  engaging  in  a  commercial 
activity  through  criminal  or  fraudulent  means  violates  the 
law.   Moreover,  since  the  amendment  provides  that  one  need  not 
show  that  the  person  engaging  in  the  criminal  or  fraudulent 
conduct  is  a  monopolist  or  is  likely  to  become  one,  the  section 
reaches  all  persons  who  seek  to  exclude  others  from  commercial 
dealings  with  third  parties. 

The  potential  significance  of  this  provision  on  the 
State  is  enormous.   As  an  example,  let  us  pose  a  situation 
where  a  person  pays  money  to  a  public  official  in  order  to 
secure  a  contract.   This  is  criminal  activity  intended  to 
exclude  another  and  is,  therefore,  a  violation  of  the  antitrust 
lav7s  giving  rise  to  both  criminal  penalties  and  treble  damages 
in  a  civil  action.   One  cannot  stress  the  significance  of  this 
proposal  in  recovering  sums  from  corporations  and  individuals 
v/ho  participate  in  political  corruption  designed  to  exclude 
others. 

This  provision  will  also  allow  unilateral  activity, 
which  has  normally  been  litigated  under  Section  2  of  the  Sherman 
Act,  to  be  more  effectively  reached.   Section  2  is  directed  at 
monopolists  and  those  who  attempt  to  monopolize.   Case  law 
has  engrafted  upon  the  section,  a  requirement  that  one  show 
that  the  defendant,  as  a  result  of  his  unilateral  act,  would 
become  a  monopolist  or  that  there  was  a  dangerous  probability 
of  his  so  becoming.   Senator  Bayh's  amendment  eliminates  this 
requirement  and  allows  the  fraudulent  or  criminal  conduct  of 
any  individual,  which  excludes  or  tends  to  exclude,  to  fall 
within  the  ambit  of  the  antitrust  laws. 
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Section  3B  of  the  proposed  amendment  allows  the 
United  States  to  recover  a  civil  penalty  of  up  to  twenty 
percent  of  revenues  generated  by  a  corporation  resulting 
from  the  sale  of  goods  and  services  affected  by  an  antitrust 
violation.   Because  the  section  provides  that  the  penalty 
will  be  paid  to  the  Federal  Government  it  will  have  little 
effect  on  State  antitrust  activity. 
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RECOMMENDATIONS 


1.   Section  401,  subsection  4C(a){l):   This  section 
gives  the  courts  broad  discretion  in  molding  a  parens  patriae 
suit  once  it  has  been  filed.   The  court  may  convert  the 
suit  from  a  parens  patriae  one  into  a  class  action, at  its 
discretion, upon  a  finding  that  the  interests  of  justice  so 
require.   The  precise  effect  of  such  a  change  is  unclear. 
Let  us  suppose  that  a  suit  is  brought  by  the  State  on  behalf 
of  all  of  its  citizens  against  a  group  of  oil  companies  for 
fixing  the  price  of  gasoline.   Presumably  the  State  could  in 
one  action  represent  all  individuals  and  businesses.   Let  us 
suppose  further,  that  the  Court  transforms  the  suit  into  a 
class  action.   In  one  class  there  are  consumers,  in  another 
there  are  major  non-governmental  purchases  of  gasoline.   If 
the  Attorney  General  is  the  class  representative  of  both 
classes  -  then  the  section  does  no  more  than  create  two  groups. 
However,  must  the  Attorney  General  be  designated  class 
representative?   If  he  is  not  so  designated  then  he  loses 
control  of  the  litigation.   To  correct  this  possible  ambiguity 
we  would  recommend  that  the  wording  of  section  4C(a) (1)  be 
changed  as  follows: 

if  the  court  finds  in  its  discretion  that  the 
interests  of  justice  so  require,  the  court  shall 
designate  the  Attorney  General  who  has  commenced 
the  action  as  a  representative  of  a  class  or 
classes  ....  (p.  19,  L.  15) 

2.   Section  401,  subsection  4C(a)(2):.  The  use  of  the 
word  "damages"  in  this  subsection  is  troublesome.   While  there 
is  good  reason,  given  the  traditional  reticence  of  the  courts 
to  award  damages  in  those  parens  patriae  suits  which  have  been 
allowed,  for  including  the  word  "damages"  in  sections  4C(a) (1) , 
(3),  the  use  of  this  word  alone  in  section  4C(a) (2)  may  be  in- 
appropriate.  The  section  allows  the  states  to  sue  as  parens 
patriae  for  injury  to  the  general  economy.   However,  the  wording 
of  this  section  limits  the  states  to  suits  to  recover  monetary 
damages,  and  limits  the  recovery  which  may  be  sought  to  monetary 
relief.   Injunctive,  or  other  equitable  relief  would,  therefore, 
not  be  allowed.   If  the  State  is  suing  for  damages  to  their 
economy  there  is  no  sensible  reason  for  disallowing  equitable 
relief.   The  effect  of  this  section  will  be  to  cause  the  states 
to  include  in  their  complaint  two  causes   of  action--one   as 
parens  patriae  seeking  monetary  relief  and  one  as  an  individual 
litigant  seeking  injunctive  relief.   Since  this  is  essentially 
duplicative  and  cumbersome  it  should  be  avoided. 
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However,  the  above  result  may  not    have  been  intended. 
The  present  v/ording  of  the  section  may  be  based  upon  or  an 
analysis  of  past  parens  patriae  cases,  which  may  be  read  to 
hold  that  equitable  relief  is  permissible  in  such  suits  while 
monetary  relief  is  not.   The  problem  is  that  the  section  may 
be  read  to  limit  suits  brought  under  it  to  monetary  relief 
alone.   Since  this  will  cause  the  difficulty  discussed  earlier, 
the  wording  of  the  section  should  be  changed  as  follows: 

(2)  as  parens  patriae  with  respect  to  injuries 
to  the  general  economy  of  that  State  or  any 
political  subdivision  thereof:   Provided,  that 
any  relief  shall  not  be  duplicative  ....  (p.  19, 
■   L.  18) 

3.   Sections  4D(a)  and  4E:   Both  of  these  sections 
require  the  Attorney  General  of  the  United  States  to  notify 
his  State  counterpart  when  he  believes  that  the  State  has  a 
right  to  bring  an  action  under  section  4C  of  the  act,  or  when 
he  believes  that  an  antitrust  violation  has  occurred.   Neither 
of  these  sections  require  that  anything  other  than  notice  be 
given. 

The  notice  required  under  section  4D(a)  is  intended 
to  allow  the  State  to  file  suit  after  a  federal  action  has  been 
brought,  as  a  companion  to  it.   Here,  when  the  State  receives 
notice  of  the  federal  action,  state  authorities  may  learn  the 
substance  of  the  various  offenses  charged  and  parties  involved 
by  reading  the  complaint. 

The  notice  required  by  section  4E  is  intentionally 
different.   Here  the  Federal  Attorney  General  is  informing 
the  State  of  his  belief  that  cause  exists  for  bringing  a 
civil  antitrust  action.   The  State  is  then  allowed  90  days  within 
which  to  file  an  action,  after  which  the  federal  government  may 
bring  suit.   The  notice  required  by  this  section  is  adequate 
where  the  civil  cause  arises  from  a  preceeding  federal  criminal 
prosecution  since  the  nature  of  the  allegations  and  parties  involved 
will  be  reflected  in  the  record  of  the  criminal  prosecution. 
However,  where  the  civil  cause  is  the  only  action  brought  and 
is  not  based  upon  a  preceeding  criminal  action--the  State 
Attorney  General  has  no  way  of  learning  the  nature  of  the  pur- 
ported offenses,  the  facts  underlying  them  and  the  parties 
involved — that  is  he  will  have  no  basis  for  determining 
whether  an  action  should  be  brought.   In  this  case  the  State 
needs  more  than  mere  notice.   The  State  must  know  who  the 
United  States  believes  is  involved  and  the  nature  of  the  pur- 
ported antitrust  violations.   Additionally  the  State  will  need 
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to  know  as  much  about  the  federal  investigation  as  possible. 
Filing  an  antitrust  suit  is  not  a  casual  affair — it  is  generally 
proceeded  by  a  substantial  period  of  investigation,  which  is 
frequently  longer  than  the  ninety  days  allowed  for  in  the  section. 
In  order  for  the  States  to  take  advantage  of  this  provision 
one  of  two  changes  must  be  made,  either  the  90  days  must  be  ex- 
panded to  150-180  days  or,  preferably,  the  federal  authorities 
must  be  required  to  disclose  some  information  to  state  authorities. 
The  second  alternative  is  more  appealing  because  it  allows  the 
matter  to  be  disposed  of  expeditiously  and  prevents  investiga- 
tions from  becoming  backlogged.   Since  the  disclosure  of  some 
investigatory  information  will  be  beneficial  in  section  4D(a) 
situations,  the  recommendation  which  follows  also  applies  to 
that  section. 

In  order  to  remedy  the  problems  discussed  above  we  pro- 
pose that  the  following  be  added  to  the  last  sentence  in  section 
4D(a) 

such  State  Attorney  General   and  shall  provide 
him  with  a  copy  of  any  and  all  pleadings  of 
whatever  kind,  to  include  criminal  pleadings, 
upon  which  the  action  is  based,  and  shall  permit 
the  appropriate  state  authorities  to  inspect  any 
and  all  investigatory  reports,  and  other  relevant 
material  of  whatever  kind  which  arre  not  required 
by  law  to  be  kept  confidential,  (p.  22,  L.  9) 

In  addition  the  following  language  whould  be  added  to 
section  4E: 

for  bringing  such  action.   In  addition  he  shall 
provide  the  State  Attorney  General  with  a  copy  of 
any  and  all  pleadings  of  whatever  kind,  to  include 
criminal  pleadings,  or  where  none  are  available  with 
information  regarding  the  names  of  those  persons 
relevant  to  the  action  as  well  as  a  statement  de- 
scribing the  antitrust  violations  believed  to  exist 
and  disclosing  the  facts  which  form  the  basis  of 
this  belief.   Further  the  Attorney  General  shall 
permit  the  appropriate  state  authorities  to  inspect 
any  and  all  investigatory  reports ,  and  other  relevant 
material  of  whatever  kind  which  are  not  required  by 
law  to  be  kept  confidential.   (p.  23,  L.  23) 
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Mr.  Miller.  I  am  here  as  chairman  of  the  Antitrust  Committee  of 
the  National  Association  of  Attorneys  General  and  I  have  with  me 
several  individuals  who  would  like  to  comment,  if  it  is  the  committee's 
pleasure,  on  various  provisions  of  the  bill  now  being  considered  by  the 
committee. 

If  you  would  allow  me  to  orchestrate  the  presentation,  I  think 
perhaps  we  might  save  some  time,  and  perhaps  it  would  be  most 
desirable  to  wait  until  the  individual  presentations  are  over  and  then 
any  questions  which  you  or  Senator  Hruska  wish  to  present,  we  would 
be  pleased  to  respond  to. 

With  that  in  mind,  if  it  please  the  Senator,  I  would  like  to  present 
Gen.     Ron    Amemiya,    who    is    the    attorney    general    of    Hawaii. 

As  you  know.  Senator,  that  State  was  involved  in  the  Standard  Oil 
case.  General  Amemiya  was  not  the  attorney  general  of  Hawaii  at 
that  time  but  is  thoroughly  familiar  with  it  and  he  would  like  to  ad- 
dress himself  to  the  parens  patriae  concept. 

Senator  Hart.  Thank  you. 

A  completely  irrelevant  question  which  discloses  my  own  age,  how 
old  are  you? 

Mr.  Amemiya.  Senator,  I  am  35  years  old. 

STATEMENT  OF  HON.  RONALD  Y.  AMEMIYA,  ATTORNEY  GENERAL 
OF  HAWAII,  HONOLULU,  HAWAII 

Mr.  Amemiya.  Chairman  Hart  and  members  of  this  committee,  my 
name  is  Ronald  Y.  Amemiya,  attorney  general  of  Hawaii,  appearing 
on  behalf  of  the  State  of  Hawaii. 

Initially,  let  me  say  that  it  is  indeed  an  honor  and  pleasure  to  be 
able  to  appear  before  you  and  offer  testimony  in  support  of  S.   1284. 

Specifically,  the  State  of  Hawaii  supports  title  IV,  parens  patriae, 
section  401.4c(a)(2),  which  allows  State  attorneys  general  to  sue  for 
recovery  of  damages  and  I  quote  from  the  section,  "with  respect  to 
damages  to  the  general  economy  of  that  State  or  any  political  sub- 
division thereof." 

This  is  a  very  small  section  of  this  bill  but  it  played  and  pla3's  a 
significant  role  in  the  State  of  Hawaii.  As  you  may  be  well  aware,  the 
State  of  Hawaii  attempted  to  sue  for  damages  to  its  economy  in  Hawaii 
V.  Standard  Oil,  a  case  decided  by  the  U.S.  Supreme  Court  in  1972. 

Recovery  was  denied  b}^  the  Supreme  Court  of  the  United  States, 
basically,  because  five  justices  of  the  Court  could  not  find  a  legislative 
mandate  in  the  Clayton  Act  for  States  to  sue  as  parens  patriae.  The 
State  of  Hawaii  is  here  to  support  passage  of  this  bill  and  to  press 
home  that  injury  to  the  economy  of  a  State  can  happen,  and  that  such 
injuries  may  have  great  effects  within  State  economies. 

An  example  on  the  national  scale  should  prove  illuminating.  We  are 
all  familiar  with  the  recent  economic  dislocations  which  have  been, 
to  a  large  degree,  the  result  of  wrenching  $30  billion  from  our  Nation's 
economy  in  increased  prices  for  oil. 
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This  subtraction  could  not  have  come  at  a  more  inopportune  time 
since  our  country  had  already  been  staggered  under  the  burden  of 
inflation  and  recession. 

Part  of  the  long  road  back  has  been  the  President's  program  of  tax 
rebates  which  offers  from  $100  to  $200  rebate  of  tax  dollars  to  indi- 
vidual taxpayers. 

Speaking  for  the  average  citizen,  I  do  not  think  a  $100  or  $200 
rebate  means  very  much  at  all.  I  certainl}^  cannot  use  this  amount  of 
money  to  increase  my  lifestyle  to  any  great  degree.  Yet;  I  am  informed 
by  our  State's  economists  that  the  Keynesian  economic  theory  behind 
the  rebate  of  injecting  autonomous  amounts  of  money  into  the  econ- 
om}^  to  stimulate  demand  may  be  one  solution  to  our  national  recession. 

In  the  aggregate,  the  rebate  amounts  to  billions  of  dollars,  these 
dollars  will  be  spent  on  essentials  such  as  food,  shelter,  and  clothing, 
which  will  create  a  demand  for  these  goods,  in  turn,  creating  more 
jobs  to  produce  such  goods  and  will  result  in  a  "rippling  effect" 
stimulating  the  economy  and  increasing  productivity  by  amounts  much 
larger  than  the  $12  to  $16  billion  loss  in  tax  revenues. 

What  does  this  have  to  do  with  the  State  of  Hawaii?  Well,  in  1968, 
the  State  of  Hawaii  felt  that  its  economy  was  being  "squeezed"  by 
an  aUeged  price-fixing  scheme  where  the  price  of  gasoline  w^as  higher 
than  it  should  be. 

We  complained  that  several  major  oil  companies  had  unjustifiably 
extracted  from  the  State's  economy  a  certain  determinable  amount 
of  money  which  curtailed  opportunities  in  manufactuiing,  shipping, 
and  commerce,  placing  our  State  at  a  competitive  disadvantage  with 
other  States,  and  which  did  general  damage  to  our  economy. 

In  others  words,  the  State  of  Hawaii  had  its  own  oil  crisis  long  before 
the  most  recent  national  crisis.  In  our  situation  in  1968,  the  oil  pro- 
ducing nations  were  three  major  oil  companies  which,  as  alleged, 
subtracted  small  sums  of  money  from  each  consumer — making  con- 
sumer suits  impractical — but  large  amounts  in  the  aggregate. 

This  was  extremely  harmful  because,  one,  the  State  of  Hawaii  is 
almost  totall}^  dependent  on  oil  for  its  energy  since  we  lack  ready 
access  to  coal  and  we  do  not  have  significant  amounts  of  hydroelectric 
power  and,  two,  these  oil  companies  were  foreign  corporations  which 
spent  little  of  their  alleged  ih-gotten  gain  within  our  State. 

Assuming  these  companies  were  subtracting  $100  to  $200  per  person, 
we  can  readily  see  that  within  our  insular  economy,  a  minirecession 
took  place  where  there  were  fewer  jobs  and  industries. 

Of  course,  I  have  oversimplified  the  situation,  but  assuming  the 
theory  and  effects  are  somewhat  accurately  stated,  then  the  meaning 
of  antitrust  violations  have  day-to-day  consequences  for  the  man  in 
the  street  and  for  State  governments. 

Your  respective  State's  citizens  may  suffer  as  our  Nation  has  suffered 
through  these  past  troubled  times  in  our  Nation's  economy.  More 
people  may  be  out  of  work  there  than  should  be. 

There  may  be  less  industrial  production  and  investment  than  there 
should  be.  The  tax  base  of  State  and  local  governments  may  erode 
as  many  people  become  unemployed.  People  on  welfare  mean  expendi- 
ture of  State  time  and  money. 
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Essential  State  economic  programs  may  go  unattended  or  be 
thwarted  entirely. 

We,  in  Hawaii,  have  long  sought  to  diversify  our  industries  which 
are  hard  to  encourage  in  recession-like  atmosphere.  In  sum,  we  believe 
an  economy  can  suffer  damage  which  should  be  compensated  for. 

As  a  final  note,  we  live  in  times  where  corporations  have  become 
larger  than  States,  indeed,  larger  than  nations.  Each  of  our  lives  is 
intruded  upon  by  corporations  which  artificially  tinker  with  our  free 
enterprise  system.  Pricing  systems  may  be  manipulated  by  political 
favors  or  by  financial  schemes.  In  each  and  every  violation  of  our 
antitrust  laws,  not  only  our  economy  is  affected,  but  the  fabric  of 
our  society.  The  individual  citizen  faced  with  artificially  induced 
high  prices  or  unemployment  resulting  from  high  prices  loses  faith  in 
our  system  of  capitalism  and  in  our  sA'stem  of  government.  Shrinkages 
in  household  budgets  degrade  the  breadwinner  and  disadvantage  the 
members  of  that  household. 

Basically,  in  conclusion,  all  we  are  interested  in  is  for  the  States 
to  be  able  to  bring  such  parens  patriae  suits,  and  there  is  an  adverse 
affect  on  the  States'  budgets  whether  it  be  less  income  or  more  expendi- 
tures because  of  antitrust  violations. 

Thank  you  very  much. 

For  these  reasons,  the  State  of  Hawaii  recommends  passage  of 
Senate  bill  1284. 

Mr.  Miller.  Senator,  the  next  gentleman  I  would  hke  to  call  on 
is  the  assistant  attorney  general  of  Alabama,  WiUiam  T.  Stephens. 

Senator  Hart.  Mr.  Stephens. 

STATEMENT  OF  HON.  WILLIAM  T.  STEPHENS,  ASSISTANT  ATTOR- 
NEY GENERAL  OF  ALABAMA,  MONTGOMERY,  ALA. 

Mr.  Stephens.  Chairman  Hart,  Senator  Hruska,  I  appreciate  the 
opportunity  to  appear  before  you  today  to  testify  on  behalf  of  the 
State  of  Alabama  and  Attorney  General  Bill  Baxley  in  support  of 
S.  1284,  the  Antitrust  Improvement  Act  of  1975. 

In  particular,  I  would  like  to  address  my  remarks  to  section  4  of 
that  bill,  the  parens  patriae  provision. 

The  State  of  Alabama  and  Attorney  General  Bill  Baxley  do  strongly 
support  S.  1284,  and  urge  this  committee  to  give  it  a  favorable  recom- 
mendation. 

As  you  know,  similar  legislation  has  been  introduced  in  the  House 
of  Representatives,  and  we  have  expressed  our  support  of  that  legisla- 
tion, in  principle,  to  Chairman  Rodino  and  members  of  the  House 
Judiciary  Committee. 

We  believe  that  this  bill,  and  the  revisions  it  makes  in  the  antitrust 
law,  are  long  overdue.  But  it  could  not  have  come  at  a  more  appro- 
priate time. 

The  increasing  accumulation  of  capital,  and  centralization  of 
economic  power  in  fewer  and  fewer  large  corporations,  has  caused 
increasing  concern  among  the  people  of  this  country. 

The  recent  energy  crisis,  and  increasingly  difficult  economic  con- 
ditions today,  have'  more  forcefully  than  ever  brought  home  to  the 
American  people  the  reality  that  the  concentration  of  economic 
power  can  have  extremely  adverse  effects  on  the  individual  citizen 
of  this  countrv. 
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Our  citizens  have  increasing!}^  felt  that  they  are  at  the  mercy  of 
large  corporations,  and  they  have  become  increasingly  aware  that  all 
of  the  freedoms  upon  which  this  country  was  founded,  and  for  which 
we  have  fought  for  so  many  years,  depends  upon  a  large  degree  of 
economic  freedom  for  our  citizens. 

Additionally,  difficult  economic  times  are  more  difficult  for  the 
smaller  locally  owned  or  individually  owned  business,  and  the  danger 
of  increased  concentration  is  greater  in  such  difficult  economic  periods. 
In  so  many  cases,  businesses  are  struggling  to  stay  alive  today.  And 
in  their  struggles  there  is  too  often  too  little  regard  for  the  com- 
petitors, for  others  in  the  business  community,  and  for  the  consumers. 
When  a  business  is  struggling  to  stay  alive,  business  ethics  are  not 
a  primary  consideration. 

Also,  in  the  State  of  Alabama,  as  in  numerous  other  States  in  this 
country,  we  are  in  the  beginning  stages  of  industrialization  and 
commercialization. 

Our  State  is  still  changing  from  an  agrarian  economy  to  an  indus- 
trial, or  commercial  economy.  There  is  still  time  for  us  to  guide  that 
change,  and  to  assure  that  the  resulting  economy  will  be  based  upon 
principles  of  fair  competition  and  fair  services  to  the  consumers  of  our 
State. 

I  beheve  that  it  is  widely  accepted  now  that  the  antitrust  laws  are 
a  valuable  weapon  for  our  citizens,  both  consumers  and  businessmen, 
against  the  unfair  and  improper  business  activities  of  others. 

However,  a  weapon  is  no  good  if  there  are  no  soldiers  to  operate  it. 
And  unfortunately,  the  antitrust  army  is  seriously  inadequate  and 
unprepared.  There  are  too  few  soldiers  to  utilize  the  weapon  which 
Congress  has  provided  for  this  battle. 

Just  as  we  must  provide  an  army  to  deter  and  fight  foreign  aggres- 
sion, we  must  provide  forces  to  combat  the  enemy  within:  the  eco- 
nomic aggressors;  we  must  provide  attorneys  to  protect  our  people 
against  the  abusers  who  would  impose  economic  servitude  and  eco- 
nomic injustice  upon  our  people. 

Both  the  U.S.  Justice  Department,  Antitrust  Division,  and  the 
Federal  Trade  Commission  have  been  vigilant,  though  often  handi- 
capped by  lack  of  resources  in  this  battle  against  economic  aggression. 
However,  they  cannot  do  the  job  alone. 

In  the  Southeastern  part  of  the  United  States,  for  example,  the 
U.S.  Justice  Department's  Antitrust  Division  has  only  8  to  11  attor- 
neys to  handle  all  the  antitrust  matters  that  arise  in  8  to  10  Southern 
States. 

I  have  met  with  Justice  Departriient  officials  in  their  Atlanta  office 
on  more  than  one  occasion  to  discuss  cooperative  efforts  between  the 
State  of  Alabama  and  the  U.S.  Justice  Department  in  antitrust  en- 
forcement efforts.  And  they  have  welcomed  our  interest  and  offer  of 
cooperation  because,  as  they  have  stated,  there  are  many  antitrust 
violations  which  they  simply  cannot  pursue  for  lack  of  manpower  or 
resources. 

They  are  forced  to  concentrate  on  a  few  cases  of  major  significance, 
and  are  forced  into  impotency  against  the  many  minor  or  smaller 
violations,  although  the  accumulated  minor  violations  may  have  a 
significant,  or  even  more  significant,  impact  on  our  economy  and  on 
the  citizens  of  our  State  than  would  a  particular  major  violation. 
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The  States,  themselves,  are  virtually  impotent  against  antitrust 
violators.  We,  of  course,  cannot  now  file  actions  on  behalf  of  our 
citizens,  and  on  behalf  of  the  State  to  recover  damages  for  antitrust 
violations  under  Federal  antitrust  laws.  Nor  in  many  cases  do  State 
laws  provide  a  remedy  for  antitrust  violations. 

The  State  of  Alabama  has  antitrust  provisions  in  its  law,  but  those 
provisions  are  woefully  inadequate,  and  are,  consequently,  unused 
and  ineffective  as  a  deterrent. 

Attempts  to  strengthen  the  State  antitrust  law  have  met  with 
strong  opposition  from  business  groups,  and  such  attempts  have  been 
unsuccessful. 

The  citizens  are  thus  left  to  private  lawsuits  to  protect  them  against 
antitrust  violations,  and  to  recover  their  damages  for  such  violations. 

But  the  average  citizen  in  Alabama,  and  I  believe  the  average 
citizen  in  this  country,  is  not  economically  or  legally  sophisticated 
enough  to  recognize  antitrust  violations,  although  the}^  justifiably 
recognize  and  believe  that  they  are  being  "ripped  off." 

And  being  unaccustomed  to,  and  uncomfortable  with  legal  pro- 
ceedings, most  of  them  would  never  dream  of  filing  an  individual 
lawsuit,  nor  would  they  know  how  to  go  about  doing  so. 

The  class  action  permitted  by  rule  23  of  the  Federal  Rules  of  Civil 
Procedure  has  helped  this  problem  to  some  extent.  However,  class 
actions  are  also  of  limited  utility. 

They  are  brought,  mainly,  by  professional  class  action  plaintiff 
attorneys  who  are  looking  for  big  legal  fees,  and  consequently,  will 
file  only  large  actions  which  may  result  in  such  fees  for  themselves. 

They  are  not  so  concerned,  and  perhaps  they  cannot  economically 
be  concerned  about  violations  which,  although  the}^  ma}'^  have  a 
serious  impact  on  the  community  and  the  consumers,  would  not 
result  in  a  large  monetary  judgment  with  accompanying  large  legal 
fees. 

Also,  it  remains  to  be  seen  what  effect  the  Supreme  Court's  decision 
in  the  Eisen  v.  Carlyle  and  Jacquelin  case  will  have  on  class  action. 

It  has  been  widely  speculated  and  believed  that  this  decision,  which 
would  require  plaintiffs  to  pay  for  the  legal  notice  to  the  class  required 
under  the  most  prevalent  type  of  class  action,  would  effectively  deter 
plaintiffs  and  attorneys  from  bringing  most  potential  class  actions. 

The  bill,  S.  1284,  would  permit  the  States'  attorneys  general  to 
represent  the  citizens,  and  economic  interests  of  the  political  sub- 
divisions of  their  States  as  the}^  wish  to  do,  and  as  the  citizens  of 
their  States  expect  them  to  do. 

Citizens  look  to  their  State  attorney  general  to  represent  them  in 
all  types  of  legal  matters,  and  expect  their  attorncA^  general  to  protect 
them  against  larger  forces  against  which  they  cannot  protect  them- 
selves. 

The  attorney  general  of  our  State,  Attorney  General  Bill  Baxley, 
ran  for  that  office  with  the  promise  that  he  would  be  the  peoples' 
lawyer.  And  we  firmly  believe  in  that  concept,  and  are_  firml}^  com- 
mitted to  being  the  peoples'  lawyer.  And  the  people  in  our  State 
expect  us  to  be  just  that. 

In  supporting  S.  1284,  we  ask,  only,  that  you  permit  us  to  do  that; 
to  represent  our  citizens  in  these  antitrust  actions. 

It  should  be  noted  that  S.  1284  does  not  place  any  increased  burden 
or  restrictions  upon  businessmen,  nor  does  it  define  any  new  crime  or 
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illegal  activity.  It  merely  permits  those  few  persons  who  have  been 
elected,  or  in  some  cases  appointed,  to  represent  the  legal  interests 
of  the  various  States  and  their  citizens  against  antitrust  law  violations. 

The  State  attorneys  general  are  responsible  individuals  who  are 
accountable  to  the  people  of  their  States,  and  can  be  expected  to 
exercise  that  right  properly  and  not  to  abuse  this  right  of  action. 

Those  who  would  oppose  the  parens  patriae  provision  of  this  bill 
on  the  grounds  that  it  may  proliferate  litigation,  are  in  realit}^,  only 
acknowledging  that  under  the  provisions  of  this  bill,  those  persons 
who  would  violate  our  antitrust  laws  would  more  likely  be  held 
accountable  for  those  violations. 

The  passage  of  this  bill  will  not,  of  course,  immediately  initiate 
active  antitrust  enforcement  programs  in  each  of  the  50  States. 

Most  of  the  States,  including  Alabama,  do  not  now  have  the 
present  capabilities  to  conduct  a  large-scale  antitrust  enforcement 
program.  A  few  States  currenth'  do  have  such  capability  and  such 
programs.  We  must  have  a  law  to  enforce  before  we  can  develop  the 
expertise  or  the  program.  An  active  enforcement  program  can  and  will 
be  developed. 

In  Alabama,  for  instance,  we  presently  have  two  attorney's  with 
considerable  antitrust  litigation  experience,  and  we  have  the  potential 
for  developing  an  active  antitrust  enforcement  program  within  the 
near  future. 

An  ancillary  beneficial  effect  of  this  bill  might  be  to  sensitize  the 
citizens  and  the  bars  of  the  various  States  to  antitrust  issues,  and  to 
smooth  the  way  for  enactment  of  effective  State  legislation.  Even 
the  bar  in  our  State  is  quite  unsophisticated  and  uneducated  about 
antitrust  laws. 

In  summary  and  conclusion,  I  wish  merely  to  emphasize  that  the 
State  of  Alabama  stands  read}^  to  accept  its  responsibility  for  pro- 
tecting our  citizens  against  this  tj'pe  of  economic  injury. 

We  want  to  cooperate  with  and  complement  Federal  enforcement 
efforts  to  achieve  our  mutual  goal  of  protecting  the  citizens  of  our 
respective  States  and  of  this  country. 

We  ask  only  that  j^ou  permit  us  to  be  a  partner  in  this  effort,  that 
you  permit  us  to  share  this  responsibility,  and  to  contribute  our 
unique  abilities  and  talents  to  this  effort. 

Thank  you  for  the  opportunity. 

Senator  Hart.  Thank  you. 

Mr.  Miller.  Next,  I  wish  to  call  on  Stephen  Dunne,  who  is  the  chief 
counsel  of  the  Antitrust  Division  in  the  State  of  Oregon. 

STATEMENT  OF  STEPHEN  DUNNE,  CHIEF  COUNSEL,  ANTITRUST 
DIVISION,  IN  BEHALF  OF  LEE  JOHNSON,  ATTORNEY  GENERAL, 
OREGON 

Mr.  Dunne.  Chairman  Hart,  Senator  Hruska,  and  distinguished 
members  of  the  subcommittee.  I  appreciate  this  opportunity  to  testify 
and  direct  my  attention  to  title  IV  of  S.  1284. 

Attorney  General  Johnson  regrets  that  he  is  not  able  to  be  here, 
and  asked  me  to  speak  in  his  stead. 

We  support  title  IV  of  S.  1284.  We  think  it  is  of  great  importance 
to  the  States  to  have  two  concepts  in  that  bill  codified  for  the  pur- 
poses of  more  effective  antitrust  enforcement  m  the  States. 
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Those  two  concepts  are:  One,  the  parens  patriae  standing  issue  for 
the  States  to  recover  damages  for  their  citizens,  and  two,  for  the 
right  to  recover  damages  to  the  general  economy  of  the  State. 

We  are  a  small  State — we  have  only  2  million  residents  in  our 
State — we  do  have  an  antitrust  division  which  we  enforce  ourselves.  We 
are  the  only  small  State  that  does.  I  think  the  codification  of  these 
two  concepts  could  effectively  encourage  other  small  States  to  develop 
programs  like  our  own;  and,  consequently  I  think  we  would  get  more 
attorneys  general  involved  in  antitrust  enforcement  and  become 
more  antitrust  minded. 

We  heartily  support  section  4(c)  of  the  Clayton  Act.  The  courts 
have,  pretty  clearly,  said  that  we  do  not  have  standing  for  damages 
under  a  parens  patriae  concept.  They  have  left  it  to  the  Congress  to 
create  this  standing.  This  legislation  is  strongly  needed. 

We  very  strong^  support  the  actions  for  damages  to  the  general 
economy  of  a  State.  In  Hawaii  v.  Standard  Oil — this  concept  was 
rejected  by  our  supreme  court  and,  again,  this  was  left  to  our 
congress  to  create. 

At  first  blush,  section  4(c)  (a)  (2),  which  is  the  provision  that  allows 
for  damages  to  the  general  economj',  may  seem  like  a  wide  open 
avenue  for  windfall  recovery,  and  thus,  there  would  be  serious  objec- 
tions from  various  segments  of  the  industry. 

It  is  our  view,  however,  that  recovery  on  these  grounds  would  not 
be  a  windfall,  but,  rather,  would  require  very  clear  and  explicit  proof 
by  the  State,  probably  through  the  use  of  expert  econcmic  testimony. 

There  are  certain  types  of  antitrust  violations  which  can  have  a 
very  detrimental  effect  on  a  State's  economy  and  its  citizens.  For 
example,  it  has  been  alleged  by  some  that  the  gasoline  shortage  last 
year  was  the  resvilt  of  illegal  collusion  by  members  of  the  oil  industry. 
We  wish  to  make  it  clear  that  we  do  not,  and  are  not,  making  an 
allegation  that  this  is,  in  fact,  true.  But  if  it  were  true,  there  is  little 
question  that  the  gasoline  shortage  had  a  great  effect  on  the  Oregon 
economy.  One  of  our  largest  industries  is  the  tourist  industry  in 
Oregon,  particularly  from  California,  and  many  tourists  were  dis- 
couraged from  coming  to  the  State  of  Oregon  because  of  the  high 
price  of  gasoline.  That  this  had  a  measurable  effect  on  our  econoni}* 
could  not  be  doubted  and  could  easily  be  measured  by  an  economist. 

Section  4(d)  creates  some  considerable  problems  for  the  U.S. 
attorneys  general.  We  do  not  feel  that  the  Attorney  General  of  the 
United  States  should  be  burdened  with  this  responsibility.  Assistant 
Attorney  General  Kauper  has  testified  against  this  provision  of  the 
bill  in  speaking  for  the  administration,  and  industry  is  certainly 
opposed  to  it.  We  see  no  need  to  have  section  4(d)  in  the  bill. 

Section  4(e),  to  a  large  degree,  could  probably  be  eliminated.  We 
had  an  experience,  recently,  in  Oregon,  where  we  were  in  litigation 
in  the  Western  Liquid  Asjihalt  cases  and  the  trial  judge  clearly  told  us 
in  a  Federal  funding  situation,  that  even  though  the  Federal  Govern- 
ment was  not  present  in  the  litigation,  we  would  not  be  able  to  recover 
for  the  amount  of  Federal  contribution  in  the  litigation. 

We  think  it  important  to  codify  the  concept  that  the  States,  if  the 
Federal  Government  is  not  present  in  litigation,  be  allowed  to  collect 
the  entire  amount  in  the  Federal  funding  program,  so  that  the  industry 
or  the  defendant  in   the  particular  litigation  would  not  get  away 
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scot-free.  The  amount  of  Federal  contribution  in  a  number  of  these 
programs,  as  we  are  all  aware,  is  often  substantial. 

Thus  we  do  think  it  is  important  to  codify  the  first  sentence  in 
section  4e,  page  23  of  the  bill  and  then  skip  to  the  last  word  on  line  25, 
which  starts  with  "if  the  United  States  brings  a  separate  action  for 
the  damages  sustained,"  and  continue  to  the  end  of  the  section.  The 
difficulty  with  the  middle  part  of  that  section  is  that  the  Attorney 
General  of  the  United  States  could  be  burdened  with  enforcing 
States  rights.  He  has,  at  the  present  time,  the  right  to  intervene  and 
represent  the  United  States  in  any  action  under  4(a).  The  addition  of 
this  part  of  section  4(e)  would  be  superfluous. 

In  closing,  again  let  me  say  that  we  do  strongly  support  the  motives 
behind  this  bill  and  the  passage  of  this  bill  because  of  the  two  embodied 
concepts  that  are  very  important  to  antitrust  enforcement  and  the 
maintenance  of  free  economy  in  this  country.  Parens  Patriae  standing 
for  States  in  private  damage  actions,  and  actions  for  damages  to  a 
State's  general  economy  would  greatly  facilitate  that  enforcement 
effort. 

Thank  you. 

Senator  Hart.  Thank  you. 

Mr.  Miller.  Senator,  the  next  gentleman  I  would  like  to  call  on  is 
Peter  Shack,  who  is  deputy  attorney  general  of  the  State  of  California. 

STATEMENT  OF  HON.  PETER  K.  SHACK,  DEPUTY  ATTORNEY  GEN- 
ERAL ON  BEHALF  OF  ATTORNEY  GENERAL  EVELLE  J.  YOUNGER 
OF  CALIFORNIA,  LOS  ANGELES,  CALIF. 

Mr.  Shack.  Mr.  Chairman  and  Senator  Hruska,  first  of  all.  Attorney 
General  Younger  wanted  me  to  thank  you,  Mr.  Chairman,  for  your 
kind  invitation  for  him  to  appear  here  today.  Unfortunately,  his 
schedule  did  not  permit  that  and  he  regrets  it  very  much. 

We  have  previoush'  submitted  a  prepared  statement  ^  for  Mr. 
Younger  to  the  Committee  in  which  we  comprehensively  discuss  title 
IV,  Parens  Patriae,  and  make  comments  on  the  other  titles  of  the  bill. 

Since  this  is  rather  length}-,  I  will  make  brief  oral  remarks  based 
primarily  on  the  written  testimony. 

As  you  have  heard  from  the  previous  witnesses,  title  IV,  the  parens 
patriae  amendments  to  the  Clayton  Act,  would  fill  a  glaring  gap  in  the 
antitrust  laws.  Since  California's  activity  in  antitrust  includes  both 
enforcement  of  State  law  and  suits  under  Federal  law,  we  have  realized 
that  the  present  scheme  for  deterring  violations  is  far  from  perfect. 

The  recent  change  in  criminal  penalties  for  Federal  violations  is  an 
important  step  and  we  hope  to  have  enacted  similar  provisions  in 
California  this  year. 

The  deterrent  effect  of  Clayton  Act  actions  has,  however,  en- 
countered a  judicial  barrier,  and  title  IV  will  remove  that  barrier. 

The  parens  patriae  course  of  action  will  certainly  not  be  new — in 
California  it's  instituted  vigorously.  We  have  included  such  a  cause  of 
action  in  antitrust  cases  involving  plumbing  fixtures,  ampicillin, 
motor  vehicle  air  pollution  devices,  drugs,  antibiotics,  and  snack 
foods.  In  our  belief,  parens  patriae  is  vital  as  an  effective  deterrent 
to  antitrust  violations  aimed  at  consumers. 


1  See  p.  266. 
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The  type  of  situation  we  were  faced  with  in  California  v.  Frito-Lay 
illustrates  this.  Let's  say  you  have  a  price  fix  on  potato  chips  where 
there  are  a  great  many  manufacturers  in  the  country  involved. 

We  recognized  that  if  liability  were  found,  individual  consumers 
might  well  be  compelled  to  prove  their  damages,  and  only  a  small 
percent  of  them  would  do  so.  The  problem  is,  that  with  low-cost 
consumer  goods,  hardly  anyone  keeps  receipts. 

In  any  event  the  individual  consumer  can't  bring  his  own  action  as  a 
practical  matter  for  his  pennies'  worth  of  damage.  A  class  action  is 
only  a  partial  answer.  Of  course,  there  is  the  requirement  of  the  Eisen 
case  to  contend  with.  But  aside  from  those  and  other  possible  problems, 
once  liability  is  found,  the  issues  become  proof  of  the  amount  of 
damages,  and  the  distribution  of  damages. 

If  the  courts  are  going  to  compel  the  proof  of  damages  through  the 
existence  of  receipts,  which  is  always  contended  by  the  defense  bar, 
the  defendants  who  have  already  been  proven  liable,  will  retain  most 
of  their  illegal  profits,  and  there  is  no  deterrence  in  this. 

Judge  Real,  who  was  the  trial  judge  in  the  Frito-Lay  case,  originally 
upheld  the  parens  patriae  cause  of  action.  And  I  think  he  pretty  well 
summed  up  what  the  intent  of  title  IV  would  be.  I  will  quote  briefly 
from  Judge  Real's  opinion: 

What  corporation  would  not  risk  violation  of  the  antitrust  laws  where  maximum 
penalties  are  miniscule  compared  to  the  potential  harm  to  the  public  unable  to 
meet  "technical"  requirements  of  proof  of  damage?  Or,  even  more  to  the  point, 
what  corporation  would  risk  violation  of  the  antitrust  laws  if  they  were  assured 
every  penny  of  conspiratorial  gain,  three  times  over,  were  the  ultimate  result  of 
the  proven  "price-fixing  conspiracy?  Putting  the  question,  it's  own  obvious  answer. 

That's  the  end  of  Judge  Real's  quotation. 

As  the  9th  Circuit  in  Frito-Lay  determined,  the  answer  to  this 
problem  lies  in  new  legislation.  The  attorney  general  of  California 
wholeheartedly  supports  the  concept  of  title  IV.  In  approximately  the 
last  8  years,  we  have  recovered  about  $55  million  of  antitrust  damages, 
much  of  which  has  gone  to  consumers  in  our  State  and  almost  the 
entire  remainder  to  governmental  entities.  This  has  been  at  a  cost  of 
about  $2}^  milHon.  We  are  proud  of  that;  but  we  want  to,  and  are, 
able  to  do  more. 

We  feel  that  this  legislation  is  essential  for  two  basic  reasons.  First,  it 
insures  the  Federal  antitrust  enforcement  efforts  are  effectively  sup- 
plemented by  Clayton  Act  litigation.  And  second,  as  States  continue 
to  become  more  active  in  antitrust,  they  are  becoming  an  important 
factor  in  our  overall  national  antitrust  policy. 

This  legislation  would  enable  States  to  play  their  full  role  in  the 
comprehensive  enforcement  effort.  Mr.  Chairman,  that  concludes  my 
statement.  I  want  to  thank  you  for  the  privilege  and  opportunity  to 
appear  here  today. 

[The  prepared  statement  of  Attorney  General  Evelle  J.  Younger 
follows :] 

Statement  of  California  Attorney  General  Evelle  J.  Younger,  Re  S.  1284, 
Before  the  U.S.  Senate  Committee  on  the  Judiciary,  Subcommittee  on 
Antitrust  and  Monopoly,  June  3,  1975 

The  Antitrust  Improvements  Act  of  1975,  S.  1284  is  of  extreme  importance  to 
state  attorneys  general.  California  has  one  of  the  largest  and  most  active  state 
antitrust  units  in  the  country,  and  as  such  our  comments  are  directed  to  various 
titles  of  this  comprehensive  bill.  We  are,  of  course,  most  directly  concerned  with 
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Title  IV,  the  Parens  Patriae  amendments  to  the  Clayton  Act.  Our  initial  remarks 
are,  therefore,  addressed  to  that  title. 

In  recent  years,  state  Attorneys  General,  acting  on  behalf  of  their  citizens,  have 
shown  increasing  interest  and  capability  in  initiating  lawsuits  seeking  damages 
and  injunctive  relief  for  violations  of  the  antitrust  laws.  When  suing  in  their  pro- 
prietary capacities  states  have  not  encountered  procedural  difficulties.  There  is  no 
question,  for  example,  that  a  state  can  recover  as  damages  overpayments  for 
purchases  it  made  as  a  result  of  a  price-fixing  conspiracy.  When  states  have  at- 
tempted to  broaden  these  lawsuits,  however,  they  have  too  often  encountered 
a  judicial  barrier.  California  has  been  keenly  interested  in  the  parens  patriae  issue. 
We  have  filed  an  amicus  curiae  brief  in  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  Hawaii  v.  Standard  Oil  Co.  of  California.  Our  complaints  in  the 
plumbing  fixtures,  motor  vehicle  air  pollution,  ampicillin,  broad  spectrum  anti- 
biotics, and  snack  foods  litigation  have  included  parens  patriae  causes  of  action. 
In  the  latter  case  we  petitioned  for  a  writ  of  certiorari  in  the  Supreme  Court.  Inno- 
vative efforts  to  obtain  otherwise  unrecoverable  illegal  profits  retained  by  an 
antitrust  violator  have  been  thwarted  by  judicial  interpretation  of  the  present 
antitrust  scheme.  It  is  this  unfortunate  stiuation  that  Title  IV  seeks  to  rectify. 

As  with  similar  legislation  pending  before  the  full  House  Judiciary  Committee, 
H.R.  6786,  Title  IV  of  S.  1284  would  restore  to  state  Attorneys  General  their 
common  law  powers  to  act  as  parens  patriae  on  behalf  of  their  citizens,  power  that 
has  recently  been  eroded  by  court  decision.  Before  discussing  those  decisions,  the 
consequent  need  for  remedial  legislation,  and  the  bill  itself,  it  would  be  helpful  to 
explore  the  origins  and  development  of  parens  patriae. 

In  early  English  common  law,  idiots,  incompetents  and  infants  were  non  sui 
juris,  unable  to  represent  themselves.  As  the  feudal  system  developed,  the  King 
retained  certain  powers  and  duties,  known  as  the  "royal  prerogative,"  and  the 
legal  doctrine  of  parens  patriae  (literally  "father  of  the  country")  was  developed. 
This  doctrine  provided  that  the  King,  through  his  attorney  general,  could  repre- 
sent all  persons  non  sui  juris.  See  Attorney  General  v.  Dublin  {Mayor  of),  1  Bligh 
N.S.  312  (1827),  4  Eng.  Rep.  888  (1901);  Shaftsburg  {Earl  of)  v.  Shaftsburg,  Gilb, 
Rep.  172  (172.5),  25  Eng.  Rep.  121  (1903).  For  example,  Blackstone  refers  to  the 
King  or  his  representative  as  "the  general  guardian  of  all  infants,  idiots  and  luna- 
tics," and  as  the  superintendent  of  "all  charitable  uses  in  the  kingdom."  3  W. 
Blackstone,  Commentaries  47-48  (E.  Christian,  ed.  1794).  "In  the  United  States, 
the  'royal  prerogative'  and  the  'parens  patriae'  function  of  the  King  passed  to 
the  States."  Hawaii  v.  Standard  Oil  Company  of  California,  405  U.S.  251,  257  (1972). 

The  nature  and  scope  of  parens  patriae  has  been  greatly  expanded  in  this 
country  beyond  its  original  conmion  law  confines.  This  expansion  is  reflected  in  a 
line  of  cases  developed  in  the  early  nineteen-hundreds  wherein  States  made  use  of 
the  doctrine  to  obtain  relief  from  such  problems  as  air  and  water  pollution  and 
diversion  of  waters. ^  The  nexus  in  all  these  cases  is  that  a  large  number  of  a  state's 
citizens  were  injured — or  threatened  with  injury — and  the  injured  mass  of  citi2,ens 
was  unable  to  protect  its  own  interests  because  of  the  magnitude  of  the  problem. 
Such  suits  were  permitted  even  though  the  persons  represented  were  not  techni- 
cally non  sui  juris,  and  even  though  there  was  no  direct  injury  to  any  proprietary 
interest  of  the  state. 

The  Supreme  Court  had  occasion  to  consider  the  applicability  of  parens  patriae 
to  relief  from  antitrust  violations  in  Georgia  v.  Pennsylvania  R.  Co.,  324  U.S.  439 
(1945).  There,  the  state  sougnt  to  invoke  the  original  jurisdictioniof  the  Court  to 
remedy  a  conspiracy  by  several  railroads  to  fix  rates  on  the  transportation  of  goods 
to  and  from  Georgia.  In  discussing  the  propriety  of  suing  parens  patriae  under  the 
antitrust  laws,  the  Supreme  Court  stated: 

"[W]e  find  no  indication  that  when  Congress  fashioned  those  civil  remedies,  it 
restricted  the  States  to  suits  to  protect  their  proprietary  interests.  Suits  by  a  State, 
parens  patriae,  have  long  been  recognized.  There  is  no  apparent  reason  why  those 
suits  should  be  excluded  from  the  purview  of  the  anti-trust  acts."  Georgia  v. 
Pennsylvania  R.  Co.,  324  U.S.  at  447. 

Georgia  was  allowed  to  file  its  complaint  seeking  both  damages  and  injunctive 
rehef.  She  was  in  fact  denied  damages,  but  only  because  such  recovery  might  be 
an  illegal  rebate,  as  the  railroads'  rates  had  been  approved  by  the  Interstate 
Commerce  Commission. 

Over  the  years,  then,  the  judicial  eye  has  looked  favorably  on  the  doctrine  of 
parens  patriae.  From  the  sovereign  representing  the  individual  incompetent,  it 
developed  to  the  point  that  states  could  represent  their  citizens  and  presumably 


1  See,  e.g.,  Missouri  v.  Illinois,  180  U.S.  208  (1901);  Kansas  v.  Colorado,  206  U.S.  46  (1907);  Georgia  v.  Tennes- 
see Copper  Co.,  206  U.S.  230  (1907);  New  York  v.  New  Jersey,  256  U.S.  (1921). 
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protect  their  economies  injured  by  violations  of  the  antitrust  law.  It  was  quite  a 
blow,  therefore,  when  two  recent  decisions  clouded  prospects  foi  the  future  use 
of  the  doctrine  in  the  antitrust  context. 

The  first  case  was  Hawaii  v.  Standard  Oil  Co.  of  California,  405  U.S.  251 
(1972).  There,  Hawaii  sought  treble  damage  recovery  for  injury  to  its  general 
economy  allegedly  attributable  to  a  violation  of  the  antitrust  laws.  The  Supreme 
Court,  in  reversing  the  trial  court,  held  that  such  an  injury  was  not  compensable 
under  §  4  of  the  Clayton  Act,  15  U.S.C.  §  15.  Although  the  Court  did  not  expressly 
foreclose  future  use  of  the  parens  patriae  doctrine,  by  deciding  that  injury  to  a 
state's  general  economy  was  not  an  injury  to  its  "business  or  property,"  a  require- 
ment of  §  4,  the  ability  of  a  state  to  recover  antitrust  damages  by  itself  or  as  a 
class  representative  was  severely  limited. 

In  the  wake  of  Hawaii  came' California  v.  Frilo-Laij,  Inc.,  474  F.  2d  774  (9th 
Cir,  1973),  cert,  denied,  412  U.S.  908  (1973).  California  alleged  a  conspiracy  to 
fix  and  maintain  prices  of  snack  foods  in  violation  of  the  Sherman  Act,  15  U.S.C. 
§  1.  We  sued  in  our  capacity  as  purchaser,  as  class  representative,  and  as  parens 
patriae  representative  of  all  California  consumers.  The  District  Court,  as  in 
Hawaii,  denied  defendants'  motion  to  dismiss  the  parens  patriae  cause  of  action. 
The  United  States  Court  of  Appeals  for  the  Ninth  Circuit  disagreed.  It  recog- 
nized that  it  was  faced  with  a  completely  different  question  than  that  presented 
in  Hawaii.  Recovery  was  sought  for  injury  to  California's  citizen-consumers, 
not  for  injury  to  its"  general  economy.  Although  the  Court  admitted  this  "may 
be  a  worthy  state  aim,"  it  held  that  to  permit  this  application  of  common  law 
parens  patriae  would  ignore  the  safeguards  that  have  been  developed  in  rule 
and  legislation  concerning  class  actions.  The  Court  of  Appeals  said  that: 

"The  state  most  persuasively  argues  that  it  is  essential  that  this  sort  of  pro- 
ceeding be  made  available  if  antitrust  violations  of  the  sort  here  alleged  are  to 
be  rendered  unprofitable  and  deterred.  It  would  indeed  appear  that  the  state 
is  on  the  track  of  a  suitable  answer  (perhaps  the  most  suitable  yet  proposed) 
to  problems  bearing  on  anti-trust  deterrence  and  the  class  action  as  a  means  of 
consumer  protection.  We  disclaim  any  intent  to  discourage  the  state  in  its  search 
for  a  solution. 

"However,  if  the  state  is  to  be  empowered  to  act  in  the  fashion  here  sought 
we  feel  that  authority  must  come  not  through  judicial  improvisation  but  by  legislation 
and  r\de  making.  .   .   ."  474  F.  2d  at  777.  (Emphasis  added). 

The  legislation  under  consideration  today  would  give  the  Ninth  Circuit  the 
authority  it  was  looking  for.  It  would  fill  an  important  gap  in  the  enforcement 
of  the  antitrust  laws.  A  closer  look  at  the  facts  and  circumstances  of  the  snack 
food  case  reveals  an  all  too  common  state  of  affairs  and  clearly  demonstrates 
the  need  for  this  legislation. 

California  had  evidence  that  the  price  of  potato  chips,  corn  chips  and  similar 
products  was  illegally  fixed  pursuant  to  a  conspiracy  by  a  great  many  manufac- 
turers. Potato  chips  are  usually  sold  in  small  qiuantities  and  at  low  prices.  Unlike 
the  purchase  of  an  automobile,  or  even  a  few  gallons  of  gasoline,  the  consumer 
would  seldom,  if  ever,  keep  a  receipt  of  the  purchase  of  potato  chips.  Indeed,  in 
the  case  of  snack  foods  the  purchases  are  often  made  by  children.  Whenever  these 
ingredients  are  present — low  cost  consumer  products,  whose  price  is  affected  by 
an  antitrust  violation,  purchased  in  small  quantities  by  consumers  who  seldom 
keep  receipts — the  violators,  in  the  absence  of  a  parens  patriae  cause  of  action, 
are  rewarded  with  large  profits  without  fear  of  punishment. 

It  is  apparent  that  the  individual  consumer  will  be  hard-pre.ssed  to  bring  his 
own  antitrust  suit  even  in  the  unlikely  event  he  could  prove  his  pennyworth  of 
damage.   The  time  and  expense  involved  in  antitrust  litigation  is  well  known. 

The  Supreme  Court  in  Hawaii  and  the  Ninth  Circuit  in  Frilo-Lay  suggested 
that  class  actions  provide  the  solution  to  the  consumers'  dilemma.  Section 
4C(a)(l)  of  this  bill  reaffirms  this  alternative  and  may  establish  prima  facie 
that  a  State  attorney  general  is  the  proper  class  representative.  At  best,  however, 
a  class  action  is  only  a  partial  solution.  Practically  speaking,  the  amount  of  claims 
proven  by  class  members  will  be  small  compared  to  the  total  damages  inflicted 
by  antitrust  violators  upon  consumers  and  compared  with  the  illegal  profits  they 
obtained.  To  the  extent  that  millions  of  class  members  cannot  or  will  not  prove 
their  claims  the  violators  will  retain  their  illegal  profits.  They  will  have  committed 
the  "perfect  crime." 

Violations  of  the  antitrust  laws  are  difficult  enough  to  detect.  With  this  type  of 
"white  collar  crime"  there  are  no  fingerprints  or  dead  bodies.  Violators  are  usually 
sophisticated.  They  conceal  their  transgressions  in  a  web  of  complex  business 
transactions  and  relationships  to  be  discovered,  if  at  all,  somewhere  within  the 
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reams  of  documents  they  neglected  to  destroy.  Once  evidence  of  a  violation  is 
obtained  and  proven,  often  after  years  of  investigation  and  legal  maneuvering,  it  is 
unthinkable  that  the  antitrust  law  permits  the  perpetrator  to  keep  a  large  part  of 
ill-gotten  gains. 

Title  IV  of  S.  1284,  if  passed,  would  go  a  long  way  toward  a  remedy  of  this 
situation.  It  would  amend  §  4  of  the  Clayton  Act  to  specifically  permit  a  state 
Attorney  General  acting  -parens  patriae  to  recover  treble  damages  on  behalf  of 
his  citizens,  political  subdivisions,  or  for  injury  to  the  state's  econlomy.  It  would, 
in  effect,  overrule  Hawaii  and  Frito-Lay.  In  addition,  it  would  clarify  and 
legitimize  the  so-called  "fluid  class  recovery,"  thereby  insuring  that  violators 
completely  disgorge  their  booty.  There  are,  however,  some  portions  of  the  bill 
which  in  our  opinion  require  clarification. 

First,  Section  4C(a)(l)  as  drafted  would  empower  the  state  Attorncly  General 
to  represent  his  citizens  either  as  parens  patriae,  or,  alternatively,  as  class  repre- 
sentative. These  two  tj'pes  of  representative  lawsuits  should  not  be  mutually 
exclusive.  Procedures  that  have  been  developed  under  the  class  action  rules  are 
useful  and  necessary,  but  as  has  already  been  mentioned,  do  not  provide  for  com- 
plete recovery  of  illegally  obtained  profits.  As  California  envisioned  in  Frito-Lay, 
parens  patriae  recovery  may  begin  when  class  action  recovery  ends.  In  other 
words,  parens  patriae  can  be  used  in  its  "pure"  form,  or  as  a  supplement  to  a  class 
action  depending  on  the  facts  of  a  particular  case  and  a  determination  by  the 
trial  court  as  to  which  procedure  is  the  most  appropriate  for  that  case.  In  the  latter 
instance,  as  a  class  action  supplement,  parens  patriae  will  insure  complete  recovery 
by  the  state  for  its  citizens,  who  cannot  or  do  not  prove  their  claims  as  class 
members.  We  therefore  disagree  with  the  Department  of  Justice  and  recommend 
that  Section  4C(a)(l)  be  amended  to  permit  a  state  Attorney  General  the  flexi- 
bility of  bringing  both  parens  patriae  and  class  actions  concurrently  in  the  proper 
case. 

Second,  Section  4D  obligates  the  Attorney  General  of  the  United  States,  when- 
ever he  has  brought  an  action  under  the  Clayton  Act  and  has  reason  to  believe 
that  a  state  attorne.y  general  would  be  entitled  to  bring  a  substantially  similar 
action,  to  notify  the  state  attorney  general.  The  notification  provision  is  commend- 
able and,  we  believe,  not  unduly  burdensome  on  the  Department  of  Justice.  The 
Department's  Antitrust  Division  has  for  rnany  years  publicly  encouraged  federal- 
state  cooperation  in  antitrust  enforcement.  In  fact,  we  suggest  that  Section  4D 
be  amended  to  require  similar  notice  whenever  the  Department  has  brought  a 
civil  action  under  any  of  the  antitrust  laws,  not  just  the  Clayton  Act. 

As  for  the  remainder  of  Section  4D,  California  believes  the  provisions  are  not 
desireable  and  is  in  agreement  with  the  Department  of  Justice  on  this  point.  A 
provision  authorizing  parens  patriae  actions  on  behalf  of  citizens  of  a  state  by  the 
federal  government,  whether  mandatory  or  permissive,  may  not  encourage  greater 
state  antitrust  involvement,  a  goal  of  Title  IV.  Unlike  California,  some  states 
which  have  not  had  active  antitrust  programs  might  tend  to  defer  to  the  Depart- 
ment of  Justice.  Furthermore,  the  ninety-day  period  during  which  a  state  attorney 
general  must  decide  whether  or  not  to  bring  an  action  is  somewhat  unrealistic. 
Antitrust  cases  are  expensive  to  conduct  and  are  the  most  complex  and  time  con- 
suming litigation  before  the  federal  courts.  Many  states  may  wish  to  await  the 
filing  of  a  bill  of  particulars  bj^  the  federal  government,  the  completion  of  discovery, 
or  even  the  completion  of  a  federal  criminal  or  civil  action  before  determining 
whether  to  enter  into  antitrust  litigation.  Decisions  regarding  filing  of  such  litiga- 
tion must  be  carefully  considered.  We  therefore  recommend  deletion  of  subsections 
(b)  through  (d)  of  Section  4D,  and  references  thereto  in  Section  4E. 

Third,  Section  4E  indicates  that  under  federally  funded  state  programs  affected 
by  antitrust  violations,  the  United  States  shall  be  entitled  to  secure  reimburse- 
ment of  its  "equitable  share"  of  any  recovery.  The  state  would  be  entitled  to 
treble  damages.  It  is  unclear  from  the  bill  whether  the  United  States  equitable 
share  of  the  recovery  would  likewise  be  trebled.  An  "equitable  share"  would  seem 
to  contemplate  that  the  United  States  receive  reimbursement  of  the  propor- 
tionate amount  actually  spent  in  the  federally  funded  program,  with  the  states 
retaining  the  remaining  damages,  trebled.  We  feel  it  would  be  desirable  to  clarify 
this  point. 

Apart  from  these  specific  points  which  we  feel  require  clarification  or  change, 
we  again  would  emphasize  our  hearty  endorsement  of  the  concepts  of  Title  IV. 
State  Attorneys'  General  can  provide  a  vital  supplement  to  the  Departm  nt  of 
Justice's  Antitrust  Division  and  the  Federal  Trade  Commission  in  the  enforce- 
ment of  the  antitrust  laws.  The  bill  would  provide  a  unique  opportunity  for 
balanced  and  more  complete  law  enforcement  by  encouraging  greater  state  innova- 
tion and  participation.  It  would  achieve  important  new  protection  for  consumers 
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and  stronger  deterrence  to  antitrust  violators.  Attorney  General  Younger  anx- 
iously awaits  this  authority  to  act  on  behalf  of  California  citizens  parens 
patriae. 

Although  the  other  Titles  of  S.  1284  do  not  directly  relate  to  activities  of  state 
attorneys  general,  there  are  certain  provisions  about  which  California  has  sug- 
gestions or  comments.  For  example,  Title  II  substantially  increases  the  scope  of 
Department  of  Justice  CID's  (Civil  Investigative  Demands)  by  including  pro- 
tective conduct  and  individuals  as  targets  of  inquiry.  CID  coverage  would  be 
expanded  to  include  interrogatories  and  depositions.  Title  VI  changes  the  effect 
of  nolo  contendere  pleas.  States  suing  either  in  their  proprietary  capacity,  as 
class  representatives  or  as  parens  patriae  would  receive  the  benefit  of  prima 
facie  evidence  of  an  antitrust  violation  in  preparing  and  proving  their  civil  cases. 
The   prima  facie   effect  extends  at  present  only  to  guilty  pleas  or  convictions. 

The  Department  of  Justice  is  in  favor  of  Title  II  and  opposed  to  Title  VI. 
They  believe  that  changing  the  consequences  of  a  nolo  plea  will  hamper  their 
efforts  by  forcing  them  to  try  more  criminal  cases.  We  are  inclined  to  agree  with 
the  Department.  The  deterrent  effect  of  treble  damage  actions,  which  would 
be  enhanced  by  parens  patriae  representation,  would  not  be  changed  substantially 
by  Title  VI.  In  our  view,  what  state  attorneys  general  and  other  private  plaintiffs 
require  is  greater  access  to  the  product  of  expanded  federal  Civil  Investigative 
Demands  and  grand  jury  material.  States  especially,  as  active  partners  with  the 
federal  government  in  antitrust  enforcement,  should  be  privy  to  this  information. 

At  present,  CID  material  is  not  available  at  all.  Grand  Jury  documents  and 
transcripts  are  available  only  on  a  showing  of  particularized  need,  over  the 
strenuous  objections  of  defendants  and,  in  our  experience,  with  the  limited  co- 
operation of  the  Department  of  Justice.  We  believe  an  amendment 
to  provide  for  this  greater  access  is  highly  desirable,  and  stand  ready  to  work  with 
the  Subcommittee  in  developing  such  an  amendment. 

Title  III  puts  teeth  into  penalties  for  failure  to  comply  with  FTC  Special 
orders  or  subpoenas.  We  support  this  provision. 

The  premerger  notification  provisions  of  Title  V  would  require  notice  to  the 
FTC  and  the  Department  of  Justice  before  further  concentration  of  industry 
occurs.  This  seems  a  reasonable  approach  to  a  serious  problem.  Although  mergers 
and  industrial  concentration  are  certainly  not  economic  evils  per  se,  the  federal 
government's  antitrust  enforcement  branches  should  be  able  to  scrutinize  po- 
tential problems  in  this  area  before  the  fact. 

Finally,  we  strongly  endorse  the  amendments  offered  by  Senator  Bayh.  The 
provisions  allowing  civil  penalties  for  antitrust  violations  is  particularly  welcome. 
California  statutes  allow  civil  penalties  for  violations  of  our  state  antitrust 
laws.i  In  our  experience,  the  availability  of  this  relief  gives  us  needed  flexibility 
in  enforcing  the  law.  Quite  often  civil  penalties  seem  to  be  the  remedy  of  choice. 
The  federal  government  should  also  be  provided  with  this  important  option. 

Senator  Hart.  Now,  General  Miller,  as  chairman  of  the  antitrust 
committee  of  the  national  association,  and  speaking  as  the  attorney 
general  of  Virginia,  we  would  welcome  your  comments. 

STATEMENT  OF  HON.  ANDREW  P.  MILLER,  ATTORNEY  GENERAL 
OF  VIRGINIA,  CHAIRMAN  OF  ANTITRUST  COMMITTEE  OF  THE 
NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL 

Mr.  Miller.  Thank  you  very  much,  Mr.  Chairman.  Before  I 
commence  in  my  remarks,  I  would  like  to  have  filed  in  the  record 
a  letter  ^  addressed  to  you,  sir,  from  Attorney  General  John  C. 
Danforth  of  Missouri.  A  copy  of  that  letter  was  sent  to  me,  and  he 
personallj^  requested  that  I  make  sure  that  it  was  filed  in  the  record 
of  this  proceeding. 

Senator  Hart.  It  will  be  printed  in  the  record  as  will  your  prepared 
statement.^ 

I  note,  before  you  start,  that  there  is  a  fairly  effective  discipline,  at 
least  among  the  States  that  have  testified  thus  far.  They  seem  to 


2  See  p.  684. 
5  See  p .  286. 

3  e.g.,  California  Civil  Code,  Section  3370.1;  California  Business  and  Professions  Code,  Section  21140.3. 
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respond  to  your  basic  point  of  view  with  respect  to  this  bill,  step  by- 
step. 

Was  there — literall}^ — an}^  disagreement  as  a'ou  went  down  the 
list? 

\It.  Miller.  No,  sir.  I  don't  think  there  was.  Being  chairman  of 
the  antitrust  committee  is  sometimes  a  tough  job.  I  will  not  suggest 
to  the  Chair  that,  in  fact,  there  have  not  been  discussions  as  to  various 
points  in  the  bill — as  to  how  it  should  be  phrased. 

But  as  to  the  basic  thrust  of  the  bill,  the  antitrust  committee  of 
the  national  association,  and  the  national  association,  itself,  supports 
the  bill  in  principle.  This  is  the  action  that  has  been  taken  b}^  the 
association. 

In  that  regard,  I  understand  there  has  been  some  suggestion,  per- 
haps to  the  committee  staff,  and  perhaps  to  committee  members, 
that  in  fact  the  action  of  the  national  association  should  be  regarded 
simply  as  that  of  another  trade  association. 

I  think  that  is  lather  extraordinary  in  light  of  the  reason  you  have 
just  suggested.  The  miracle  of  Philadelphia  is  something  which  is 
constantly  reoccurring  when  States  get  together  in  matters  of  this 
sort,  despite  the  diversity  of  viewpoint  among  some  50  States. 

As  a  consequence  of  the  efforts  of  the  national  association  through 
its  committee,  the  attorneys  general  in  recent  years  have  taken 
very  vigorous  action  on  a  number  of  fronts.  The  antitrust  field  is  one 
of  them.  And  for  that  reason,  I  am  pleased  to  have  the  opportunity 
today  to  represent  the  National  Association  of  Attornej's  General. 

Each  of  the  representatives  from  various  attorneys  general  offices, 
as  well  as  the  attorneys  general  who  are  here,  obviously  are  speaking 
for  their  individual  States.  But  nonetheless,  those  States  do  have  a 
common  point  of  view  with  respect  to  this  legislation. 

Senator  Hart.  I  think  that  should  be  persuasive  with  Members  of 
the  Congress. 

Mr.  Miller.  I  would  hope  it  would  be,  sir. 

I  wovdd  like  to  address  my  comments  to  two  titles  of  S.  1284,  title 
IV,  the  parens  patriae  provision,  and  title  VI,  the  nolo  contendere 
provision.  At  the  outset  it  is  verA'  clear  that  in  the  last  several  years, 
the  offices  of  attorneys  general  around  this  countr}^  have  spent  an 
increasing  amount  of  their  time,  manpower,  and  financial  resources 
in  the  antitrust  field. 

As  the  Chair  is  aware,  I  appeared  on  behalf  of  the  national  associa- 
tion before  the  House  Judiciary  Committee  when  it  was  considering 
H.R.  12528.  And,  of  course,  the  provisions  of  that  bill  are  very 
similar  to  the  provisions  of  title  IV  of  S.  1284. 

As  you  are  also  aware,  H.R.  12528  was  reintroduced  as  H.R.  38, 
and  is  now  pending  before  that  committee  as  H.R.  6786.  I  am  gratified 
that  most,  if  not  all,  of  the  suggestions  made  by  the  association  with 
respect  to  H.R.  12528  have  been  adopted  in  the  draft  of  S.  1284. 

My  testimony  today,  will  be  limited,  therefore,  to  those  provisions 
of  S.  1284  that  have  been  commented  upon  adversely.  I  will  (1) 
demonstrate  the  necessity  for  the  thrust  of  the  bill,  and  (2)  suggest 
some  possible  amendments,  which  would  strengthen  its  purpose. 

In  this  regard,  I  would  support  first,  the  exclusion  of  corporations 
from  the  concept  of  parens  patriae.  When  I  discussed  this  matter 
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with  the  House  Judiciary  Committee,  the  original  word  used  in  the 
bill  was  "citizens."  It  was  felt  that  in  the  context  of  antitrust  en- 
forcement, "citizens"  did  not  have  sufficient  specificity.  Consequently 
the  language  was  amended  to  "persons."  But  I  also  see  some  difficulty 
with  the  use  of  the  word  "persons."  Consequently,  I  would  propose 
an  amendment  to  the  bill  substituting  the  phrase  "natural  persons" 
for  the  word  "persons." 

This  revision  would  remove  any  complexities  in  litigation  involving 
the  different  levels  of  the  distribution  chain.  I  would  also  appro- 
priately limit  parens  patriae  actions  to  those  who  would  be  most 
directly  benefited,  and  of  necessity  should  be  benefited,  individual 
consumers  who  do  not  normally  have  the  records  reflecting  their 
purchases,  nor  house  counsel  to  represent  them  in  pursuing  such 
action. 

Second,  there  has  been  some  comment  with  respect  to  inadequate 
notice.  In  that  respect  I  would  urge  the  committee  to  consider  amend- 
ing section  4B(1)  to  incorporate  the  notice  provisions  of  rule  23. 

This  would  resolve — in  fact,  eliminate,  from  the  constitutional 
standpoint — any  question  whatsoever  of  lack  of  due  process  in  the 
notification  procedures  which  might,  in  fact,  be  pursued  in  a  parens 
patriae  action  brought  pursuant  to  this  bill. 

As  a  practical  matter,  due  to  the  type  of  consumer  actions  brought 
by  the  States,  the  notice  of  requirements  would  not  be  unduly  expensive 
or  burdensome.  I  am  sure  that  the  Eisen  case  will  be  mentioned 
later  in  the  afternoon.  There,  Mr.  Chairman,  a  different  situation 
existed  from  that  which  arises  in  the  type  cases  which  States  bring. 
In  Eisen  there  existed  a  list  of  the  individuals  actually  involved. 

In  those  circumstances,  when  a  question  arises  as  to  the  best 
practical  notice,  you  know  precisely  who  is  affected.  When  however, 
you  are  talking  about  a  conspiracy,  for  instance,  in  the  bread  industry, 
you  do  not  have  a  list  of  every  consumer  who  buys  bread.  Conse- 
quently, under  those  facts,  individual  notice  would  be  impractical 
and  would  not  be  legally  required,  because  there  is  no  list  available. 
Notice  by  way  of  a  publication,  in  such  instances,  frequently  would 
represent,   therefore,    the   best  practical   notice. 

But  what  type  of  notice  should  be  given?  I  think  this  should  be 
left  to  the  discretion  of  the  judge  handling  the  specific  cases,  allowing 
interpretations  in  accordance  with  rule  23(C)(2)   and  its  flexibility. 

Third,  I  would  note  agreement  with  the  Department  of  Justice, 
as  Mr.  Kauper  stated  in  his  testimony  on  S.  1284,  that  the  consumer 
remedy  provided  by  the  bill  should  not  be  diluted  by  permitting 
courts  to  adopt  a  class  action  procedure  in  lieu  of  the  parens  patriae 
concept. 

I  refer,  in  this  regard,  specifically  to  section  4C(a)(l).  I  think  by 
limiting  that  section  to  parens  patriae,  coupled  with  the  strengthening 
of  the  notice  provisions,  which  I  have  mentioned,  concerns  about 
possible  dilution  of  the  effect  of  this  provision  would  be  removed. 

Therefore,  the  Department  of  Justice,  and  the  State  attorneys 
general  are  in  agreement  in  this  regard.  The  appropriate  amendment 
in  this  regard  would  be  to  delete  the  language  on  line  14,  page  19,  of 
the  bill  commencing  "or  alternatively",  and  running  through  "who 
have  been  damaged." 

The  next  point  I  want  to  make  is  that  I  do  not  think  that,  as  some 
have  suggested,  it  would  be  desirable   to  remove  the  language  in 
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section  4C(a)(3)  relating  to  State  suits  on  behalf  of  political  subdi- 
visions. It  ought  to  be  clarified,  however,  that  I  do  not  regard  the 
parens  patriae  concept  as  applicable  to  political  subdivisions.  There 
is  no  need  for  it  being  so  applicable. 

Consequently,  section  4C(a)(3)  should  be  amended,  as  we  suggested 
to  the  House  Judiciary  Committee,  to  provide  that  suit  may  be  filed 
by  a  State  as  a  "representative  of  a  class"  on  behalf  of  any  and  all 
political  subdivisions. 

The  reason  for  this,  Mr.  Chairman,  is  to  make  clear  in  the  antitrust 
law  that  a  State  can  represent  political  subdivisions  as  members  of  a 
class.  This  would  guard  against  an  aberational  judge  deciding  that  a 
State  could  not  sue  on  behalf  of  itself,  and  its  political  subdivisions  as 
members  of  the  same  class. 

The  next  point  deals  with  an  amendment  to  section  4C(a)(2), 
relating  to  measurement  and  distribution  of  damages.  The  concept  of 
damages  to  the  general  economy  has  caused  some  adverse  comment. 
I  do  not  believe,  however,  that  such  comments  are  justified.  Quite  the 
contrary,  any  difficulties  in  quantifying  damages  should  be  left  to  the 
trier  of  fact  and  not  prohibited  as  a  matter  of  law. 

We  are  not  concerned  here  with  an  attempt  to  quantify  damages 
due  to  lack  of  buying  power  caused  by  an  antitrust  violation  which 
exacted  a  toll  from  consumers'  pocketbooks.  Instead  the  thrust  of 
such  a  provision  properly  relates  to  the  economy  of  the  State  as  a 
whole.  In  that  respect,  I  would  like  to  cite  a  case  brought  by  the  Com- 
monwealth of  Virginia  in  1972,  which  I  think  illustrates  the  distinc- 
tion I  am  drawing. 

In  that  case  the  Commonwealth  of  Virginia  attempted  to  bring  an 
antitrust  suit  in  the  Supreme  Court  of  the  United  States  against  certain 
airlines  relating  to  the  effect  of  their  ratemaking  policies  as  to  Dulles 
Airport.  The  problem  was  that  individual  manufacturers  of  goods, 
within  reasonable  driving  distances  of  Dulles  Airport,  who  wished  to 
ship  their  products  overseas,  would,  due  to  adverse  rate  schedules, 
find  it  more  economic  to  transport  their  products  by  truck  to  Kennedy, 
in  New  York,  and  fly  it  overseas  rather  than  ship  it  directly  out  of 
Dulles. 

Now,  assuming  that  such  activity  was  not  protected  by  a  regulatory 
agency,  which  is  another  point  in  the  case  and  not  relevant  here — the 
agency  in  question,  of  course,  being  the  Civil  Aeronautics  Board— it 
is  clear  that  the  economy  of  Virginia  was  damaged  as  a  result.  I  would, 
therefore,  strongly  urge  that  a  provision  for  general  damages  to  the 
general  economy  remain  in  S.  1284  with  specific  guidelines  as  to 
measurement  of  damages.  In  that  regard,  I  think  it  would  be  helpful 
to  amend  the  present  language  of  the  bill,  specifically  4C(a)(2),  to 
read  as  follows — this  proposal  is  similar  to  one  which  is  being  made, 
I  notice,  in  the  prepared  testimony  of  David  I.  Shapiro^  and  attached 
as  an  appendix  to  his  testimony.  It  would  read  as  follows: 

As  parens  patriae  with  respect  to  any  injury  to  the  general  economy  of  such 
State,  or  a  poUtical  subdivision  thereof,  as  measured  by  any  decrease  in  revenues 
or  any  increase  in  expenditures,  or  both,  of  such  State  or  political  subdivision 
sustained  by  any  reason  of  any  violation  of  the  antitrust  laws,  except  that  such 
damages  shall  not  be  duplicative  of  any  damages  recovered  under  paragraph  one. 

Now,  this  language  serves  the  purpose,  of  course,  of  requiring  that 
there  be  no  duplication  of  recoveries.  But  it  also  sets  forth  precisely 

1  See  p.  345,  paragraph  (2). 
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what  the  basis  is  for  recovery  on  the  part  of  the  State.  And  that  is  a 
decrease  in  the  State's  revenues  or  an  increase  in  expenditures,  or  both. 

Consequently,  I  think,  having  so  clearly  defined  what  the  thrust  of 
such  an  action  would  be,  that  the  objections  which  have  been  raised, 
to  the  extent  that  they  are  pursued,  would  no  longer  have  merit. 

It  also  seems  to  me,  Mr.  Chairman,  that  the  committee  might 
wish  to  consider  the  language  of  4(c)  to  the  extent  that  the  phrase, 
"political  subdivisions"  is  included  in  that  paragraph.  I  see  no  reason 
why  political  subdivisions  should  not  be  required  to  prove  their 
precise  damages.  Their  status  really  is  no  different  from  that  of  a 
corporation,  which  has  sustained  violation  as  a  consequence  of  anti- 
trust violation. 

They  are,  indeed,  municipal  corporations  in  many  instances.  But 
in  any  event,  I  think  that  the  provisions  of  section  4(c)  should  be 
limited  to  natural  persons;  that  is,  the  consumer  class,  which  a  pro- 
ceeding brought  pursuant  to  4(a)(1)  would  be  directed  toward,  in 
terms  of  achieving  an  ultimate  benefit. 

The  remaining  provisions  of  S.  1284,  title  IV  are  still  supported  in 
concept.  Other  than  those  provisions,  proposed  sections  4(d)  and 
4(e),  which  allow  the  Attorney  General  of  the  United  States  to  sue 
on  behalf  of  individual  States. 

I  have  attached  to  my  testimony  here  today,  a  copy  of  my  testi- 
mony before  the  House  Judiciary  Committee  ^  with  respect  to  this 
same  issue.  I  reiterate  those  comments.  The  Department  of  Justice, 
I  know,  shares  those  views  with  respect  to  section  4(D). 

Very  briefly,  it  seems  obvious  that  the  inclusion  of  such  a  provision 
would  actually  constitute  a  disincentive  to  States  to  formulate  an 
effective  antitrust  program  of  their  own.  We  all  recognize  the  State 
budgetary  process.  If,  in  fact,  a  particular  enforcement  activity  can  be 
carried  out  at  some  other  level  of  government  then  that  activity  is  not 
going  to  be  given  as  high  a  priority  as  some  other  matters  which  are 
also  present.  Consequently,  it  seems  clear  to  me  that  the  States  should 
be  provided  Avith  a  mechanism,  through  this  bill,  whereby  they  would 
enhance  their  antitrust  programs,  as  has  been  reflected  in  some  of  the 
comments  made  by  the  gentleman  who  preceded  me. 

States,  however,  should  not  be  faced  with  the  proposition  that  if 
they  did  not  take  action  within  a  limited  period  of  time,  then,  in  fact, 
action  would  be  filed  in  the  name  of  the  State  by  the  Attorney  General 
of  the  United  States. 

Another  problem  that  the  provision  raises,  of  course,  is  the  fact  that 
you  are  talking  about  a  90-day  period.  The  first  notice  that  a  State 
attorney  general  might  have  of  the  existence  of  the  violation  however, 
could  well  be  receipt  of  the  notification  from  the  Attorney  General  of 
the  United  States. 

Anyone  knowledgeable  in  antitrust  law  recognizes  that  there  is 
simply  no  way,  in  many  instances,  to  prepare  a  case  for  filing  within 
such  a  period  of  time.  A  "90-day"  provision  would  result,  therefore, 
in  two  things  happening:  suits  being  filed  which,  on  full  investigation 
should  not  have  been  filed;  or  on  the  other  hand,  an  abdication  of 
responsibility  by  the  State  to  the  Federal  Government.  Neither  is 
desirable  from  the  standpoint  of  public  policy.  The  decision  whether  a 
State  should  be  a  party  plaintiff  to  litigation,  in  my  view,  must  con- 

'  See  p.  288. 
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stitutionally  repose  vdih  its  chief  legal  officer,  rather  than  with  some 
Federal  functionary  acting  in  a  discretionary  capacity. 

I  think  that  if  this  bill  is  adopted  in  its  present  form,  that  there  are 
a  number  of  attorneys  general,  myself  included,  who  would  question 
its  constitutionality  the  first  time  that  an  Attorney  General  of  the 
United  States  undertook  to  sue  on  behalf  of  a  State,  as  a  consequence 
to  the  provision  as  it  now  reads. 

I  wish  now  to  turn,  for  a  moment,  to  title  VI.  Let  me  mention  here 
that  I  concur  Avdth  the  remarks  made  by  the  Department  of  Justice 
and  others  that  there  is  no  need  for  a  change  in  status  of  nolo  pleas. 
Rather  than  approach  this  subject  by  giving  nolo  pleas  prima  facie 
effect,  I  would  rather  see  adopted  a  provision  making  the  fruits  of 
the  Government's  investigation  available  to  other  governmental 
litigants,  whenever  such  a  litigant  is  a  State. 

I  understand  that  others  have  made  comment,  that  the  fruits  of  a 
Federal  investigation  is  a  Federal  preserve.  I  find  that  extraordinary, 
in  light  of  the  fact  that  the  fruits  of  that  investigation  were  paid  for 
by  tax  dollars  from  citizens  of  the  several  States  of  this  country  and, 
consequently,  a  Federal  effort  of  that  sort  clearly  should  be  made 
available  to  the  States,  with  respect  to  their  enforcement  effort. 

Now,  the  Department  of  Justice  and  the  Federal  Trade  Commission 
currently  have  a  complementary  policy  of  granting  access,  on  a  con- 
fidential basis,  to  data  and  information  secured  through  an  investiga- 
tion. The  Department  of  Justice,  however,  has  refused  to  implement 
such  a  policy  where  the  States  are  concerned.  I  regard  this  as  a  very 
serious  matter.  And  because,  unjustifiably,  in  my  view,  the  antitrust 
division  has  considered  the  States  as  mere  private  litigants,  ignoring 
the  reality  that  the  States,  in  many  instances,  seek  to  recoup  moneys 
which  have  ultimately  been  paid  by  the  taxpayers,  it  is  time  to  change 
this  policy.  And  since  no  modification  has  occurred,  on  a  voluntary 
basis,  a  legislative  command  to  this  effect  would  be  clearh'  appropriate. 

Limiting  such  a  legislative  command  to  those  instances  where 
the  State  was  suing  for  damages  sustained  as  a  result  of  purchases 
made  by  it,  would  in  no  way  disrupt  any  rule  regarding  grand  jury 
secrecies.  The  underlying  rule  of  grand  jury  secrecy  has  undergone 
considerable  evolution  since  the  Procter  &  Gamble  case. 

As  you  recall,  in  Dennis,  the  Supreme  Court  observed  that,  in  gen- 
eral, the  Court  has  confirmed  a  trial  court's  power  under  rule  6-E  of 
the  Federal  Rules  of  Criminal  Procedure,  to  direct  disclosure  of  grand 
jury  testimony  preliminarily  to,  or  in  connection  with,  a  judicial 
proceeding. 

The  court  acknowledged  that  after  the  grand  jury's  functions  are 
ended,  disclosure  is  wholly  proper  where  the  ends  of  justice  require  it. 
And  disclosure,  with  whatever  limitations  on  confidentiality  appear 
to  be  desirable,  rather  than  suppression  of  relevant  materials,  clearly 
promotes  the  administration  of  justice,  particularly  when  taxpayers' 
dollars  would  be  recouped. 

Now,  as  I  close,  Mr.  Chairman,  as  chairman  of  the  Antitrust  Com- 
mittee, I  just  obtained  a  copy  of  one  of  the  subsequent  witness' 
testimony,  that  of  Milton  Handler.  I  find  some  extraordinary  la,nguage 
which  I  would  like  the  leave  of  the  Chair  to  respond  to  at  this  time, 
since  I  will  not  have  another  opportunity. 
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Mr.  Handler,  with  all  respect  to  his  professional  credentials,  has 
engaged  in  an  extraordinary  act  of  testimony,  in  raising  questions 
and  then  not  providing  the  answers.  He  attempts  to  discredit  the 
antitrust  efforts  of  the  States. 

He  starts  at  15  ^  by  saying:  "It  is  because  the  State  attorneys  general 
possess  any  special  antitrust  expertise?" 

I  think  it  is  very  clear  that  a  substantial  number  of  offices  of  State 
attorneys  general  do  possess  expertise  in  the  antitrust  area,  and  that 
the  number  of  offices  which  do  possess  that  expertise  is,  in  fact,  in- 
creasing markedly.  Certainly,  the  antitrust  programs  of  such  States 
as  Illinois,  California,  Wisconsin,  North  Carolina,  and  others,  have 
had  a  ver}^  impressive  record  in  recent  years. 

The  next  question:  "Is  it  because  they  have  greater  skills  than  the 
Federal  enforcement  officials  or  the  private  bar?"  I  say  in  an  increasing 
number  of  instances,  the  offices  of  State  attorneys  general  have  equal 
skills  to  those  possessed  by  the  Federal  enforcement  officers  or  any 
member  of  the  private  bar. 

There  are  some  other  rhetorical  questions  raised — as :  How  many  of 
the  State  attorneys  general  have  ever  tried  a  Sherman  antitrust  case? 
How  many  members  of  their  staffs  have  had  any  antitrust  experience?" 
I  would  be  delighted  to  provide  the  committee  with  statistics  if  the 
committee  would  like  to  have  that  material. 

But,  it  is  very  clear,  from  Mr.  Handler's  presentation,  that  he  is 
attempting  to  put  the  States  in  the  role  of  being  pygmies  in  the 
antitrust  field.  That  is  the  most  unfortunate  characterization.  "What 
is  their  track  record  with  respect  to  enforcement  of  their  own  State 
antitrust  laws?"  A  very  significant  track  record  has  developed  in 
recent  years.  "What  success  have  they  had,  up  to  date,  in  suing  under 
the  Federal  antitrust  laws?"  We  can  provide  a  long  list  of  cases. 
"Why," — and  I  would  like  to  respond  to  this — "if  the  State  enforce- 
ment officers  have  anything  to  contribute  to  Federal  antitrust  litiga- 
tion, do  so  many  States  hire  private  counsel  to  sue  in  their  behalf?" 
The  reason  that  a  number  of  States  hire  private  counsel  to  sue  on 
their  behalf  is  the  fact  that  when  you  have  an  antitrust  conspiracy, 
which  is  confined  to  the  borders  of  one  State,  then  indeed,  it  is  rela- 
tively easy  for  a  single  State  attorney  general  to  handle  the  matter. 
On  the  other  hand,  if  you  have  a  national  antitrust  conspiracy,  with 
a  number  of  States  being  affected,  it  is  not  difficult  to  understand 
why  it  is  desirable  for  the  States  to  join  together  and  to  hire  one 
firm  to  represent  all  of  them  is  that  particular  case. 

I  see  some  reference  to  fees  being  paid  to  these  special  counsel. 
I  would  simply  point  out  that  any  fees,  so  paid  in  any  antitrust  case 
that  I  have  been  aware  of  in  recent  years,  have  been  approved  by  the 
judge  presiding  over  the  case. 

Mr.  Handler  further  suggests  that  there  be  a  limitation  on  the 
compensation  paid  private  counsel  and  that  the  limitation  be  the 
salary  paid  the  State  attorney  general  who  authorized  employment. 
Well,  Mr.  Chairman,  as  attorney  general  of  Virginia,  that  comes 
to  about  the  minimum  wage,  at  the  present  time.  It  is  really  quite 
difficult  to  get  competent  counsel  on  that  basis.  I  enjoy  public  service, 
however,  and  consequently  that  is  why  I  am  in  the  position  I  am  in. 

But,  in  response  to  Mr.  Handler,  I  can  only  suggest  that  perhaps 
exactly  the  same  limitation  fees  should  be  imposed  with  respect  to 

1  See  prepared  statement  of  Milton  Handler,  p.  304. 
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fees  paid  defendants'  counsel  in  these  cases.  This,  would  put  everybody 
on  an  equal  footing. 

I  think  that  takes  care  of  my  response  to  Mr.  Handler,  except 
with  respect  to  one  other  "zinger"  he  got  in — that  the  States  base 
their  actions  on  Federal  complaints.  Actually,  as  I  have  already 
indicated,  in  many  instances  that  information  is  not  available  to 
the  States  and,  consequently,  the  States  have  had  to  go  on  their 
own  and  do  their  own  investigation,  and  in  many  of  those  instances, 
the  results  have  been  very  favorable,  from  the  States'  standpoint. 

I  wish  to  express  my  appreciation  to  the  committee  for  hearing 
this  presentation. 

Senator  Hart.  Well,  we  want  to  express  our  appreciation  to  you, 
and  those  who  associated  themselves  with  you  this  afternoon,  in 
the  effort  to  bring  to  this  record  what,  I  think,  is  a  pretty  clear  ex- 
pression of  desire  on  the  part  of  the  chief  law  enforcement  officials, 
I  guess  you  could  properly  call  them,  of  each  of  our  States;  that  it 
would  be  in  the  best  interest  of  the  people  of  the  several  States  to 
enact,  as  you  put  it,  at  least  in  principle,  the  bill  that  we  have  been 
discussing. 

And  I  am  sure  that  Mr.  Handler,  while  he  may  have  intended  just 
to  summarize  that  statement,  will,  nonetheless,  give  a  little  fuller 
attention  to  pages  15  and  16  when  he  gets  around  to  it. 

Have  any  of  you  made  a  study,  or  has  any  study  come  to  your 
attention,  that  goes  to  whether  there  is  a  constitutional  requirement 
of  notice,  or  whether  it  is  something  that  we  either  turn  it  over  to 
the  judge  to  make  up  his  mind,  or  we,  by  statute,  can  fix  a  limit 
beyond  which  actual  notice  need  not  go? 

In  other  words,  let  us  assume  we  agree  that  we  ought  not  require 
notice  beyond  a  certain  point,  a  point  which  could  be  exceeded,  if 
we  wanted  to  put  that  kind  of  money  out. 

Has  anybody  turned  up  any  study  that  would  tell  us  whether  we 
could  constitutionally  do  that  or  not? 

Mr.  Miller.  I  know  of  no  treatise  on  this  very  point.  This  is  not  to 
say  that  perhaps  there  is  not  some  law  review  article  which  addresses 
it. 

In  response  to  your  question,  however,  I  think  that  for  the  antitrust 
effort  in  this  country  to  have  public  credibility,  it  is  very  important 
that  no  segment  of  the  American  community  feel  that  it  is  being 
handled  in  such  a  way  as  to  be  unfair.  That  is  why  I  made  the  proposal 
that  the  procedures  of  rule  23(C)(2),  which  have  been  developed  be 
written  into  this  bill,  so  that  those  who  are  prospective  defendants, 
and,  have  up  to  this  point,  been  able  to  escape  with  violations  of 
the  act  because  such  violations  have  been  in  areas  where  a  large  num- 
ber of  consumers  are  concerned  who  have  not  had  effective  representa- 
tion up  to  now,  that  there  would  not  be  any  question  raised  and  that 
what  was  being  done  in  the  proceeding  was  absolutely  fair  in  terms  of 
notice. 

I  feel  as  to  what  is  appropriate  notice,  in  any  particular  case,  is  a 
matter  for  thejudge.  But  I  do  feel  that  the  best  practical  notice  should 
be  given  under  the  circumstances. 

Senator  Hart.  I  think  it  was  General  Hyland  who  described  the 
antitrust  law  in  New  Jersey  as  perhaps  the  toughest  of  all.  Title  II 
of  S.  1284  attempts  to  give  broadened  civil  investigatory  power  to  the 
Department  of  Justice  in  some  considerable  detail.  Does  the  New 
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Jersey  law  have  comparable  grants  of  authority  for  preliminary  civil 
investigative  efforts? 

Mr.  Hyland.  Yes,  Mr.  Chairman.  Section  56:9-9  of  the  New  Jersey 
statutes  describes  the  investigative  authority  that  the  attorney 
general  has.  It  is  essentially  an  administrative  type  of  subpena,  very 
broad.  The  section  also  has  provision  for  testimonial  immunity  to 
witnesses  who  appear  and  are  compelled  to  testify,  notwithstanding 
their  fifth  amendment  rights,  except,  of  course,  through  the  false 
swearing  of  perjury. 

And  we  have  the  feeling  that  this  is  a  very  important  part  of  our 
statute  and  I  am  assured  by  my  predecessors  that  we  have  had  no 
charges  of  abuse,  although  there  have  been  instances,  as  there  would 
be  in  any  investigation,  where  the  propriety  or  the  scope  of  a  subpena 
has  been  challenged. 

I  recall  a  reference  in  an  address  made  by  Joe  Sims — Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  of  the  Depart- 
ment of  Justice,  I  think  is  his  present  title — indicating  that  this  type 
of  power  was  at  the  very  heart  of  effective  antitrust  enforcement. 

And,  in  our  State,  I  would  say  we  not  only  have  it  but  we  use  it, 
and  we  have  not  been  charged,  I  think,  with  any  abuse  of  it. 

Senator  Hart.  General  Miller,  you  made  the  point  that  inasmuch 
as  tax  dollars  fund  the  grand  jury  and  Federal  antitrust  investigations, 
that  access  under  reasonable  ground  rules  should  be  available  to  the 
States  with  respect  to  grand  jury  documents  and  transcripts.  Would 
yovi  limit  access  to  States'  attorneys  general,  or  would  you  include 
in  that  the  right  to  inspect  and  analyze  private  plaintiffs? 

Mr.  Miller.  My  reaction  to  that  would  be,  with  the  powers  given 
attorneys  general  of  the  State  under  this  bill,  that  a  modification  of 
the  existing  policy  to  permit  the  exchange  of  information  between 
the  Department  of  Justice  and  the  offices  of  State  attorneys  general 
would  be  highly  desirable. 

I  think  we  should  see  how  that  works.  At  the  present  time,  the 
Antitrust  Division  of  the  Department  and  the  FTC  exchange  in- 
formation. There  is  no  reason  why  this  cannot  be  done  with  respect 
to  State  attorneys  general. 

I  am  not  prepared  at  this  time  to  recommend  to  the  committee  that, 
in  fact,  the  information  be  made  more  broadly  available. 

Senator  Hart.  Perhaps  not  even  worthy  of  a  footnote,  but  just  out 
of  curiosity.  In  connection  with  the  Hawaiian  case  of  the  late  1960's 
or  early  1970's,  have  you  any  idea  how  much  State  money  was  ex- 
pended in  support  of  the  litigation? 

Mr.  Amemiya.  I  am  sorry,  sir,  but  I  do  not  have  those  figures 
with  me.  It  was  a  protracted  bill. 

Senator  Hart.  I  remember  that.  It  is  conceivable  that  in  the 
budgeting  of  the  office  it  would  not  be  allocated  anyway,  but  if,  on 
your  return,  it  is  a  figure  that  a  fair  estimate  can  be  fixed,  I  would 
welcome  having  it  for  the  record. 

Mr.  Amemiya.  Yes,  I  will  send  it.^ 

Mr.  Miller.  If  I  may  make  a  suggestion,  Mr.  Chairman.  I  would 
think  that  California  v.  Frito-Lay  case  involved  a  similar  case,  un- 
successful, which  also  might  be  pertinent  to  the  point  that  you  are 
making. 

'  See  letter  of  June  12, 1975,  p.  670. 
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Senator  Hart.  Yes.  If,  in  the  office  of  any  of  our  witnesses,  there 
is  a  figure  that  is  reasonably  accurate,  indicating  the  expense  to  which 
States  have  been  put,  it  would  be  welcome  for  the  record. 

Mr.  Shack.  Mr.  Chairman,  if  I  could  respond  briefly.  As  I  men- 
tioned, we  recovered  approximately  $55  million  in  the  last  8  years. 
And  that  the  approximate  cost  of  that  in  California  was  $2}^  million. 
I  can  get  more  precise  figures. 

Senator  Hruska.  I  would  like  to  add  my  welcome  to  the  members 
of  the  panel,  to  the  welcome  extended  by  the  chairman.  I  am  glad  to 
have  the  chairman  of  the  Association  of  Attorneys  General  present 
on  this  particular  subject.  Which  subcommittee,  or  committee  are 
you  a  member  of,  Mr.  Miller? 

Mr.  Miller.  It  is  the  Antitrust  Committee  of  the  National  Asso- 
ciation of  Attorneys  General. 

Senator  Hruska.  Is  it  an  ad  hoc  committee? 

Mr.  Miller.  No,  Senator,  it  is  not  ad  hoc.  I  have  been  chairman  of 
this  committee  since  1971.  If  I  am  ad  hoc,  that  puts  us  on  an  equal 
footing.  The  antitrust  committee  has  had  a  long  history  in  the 
national  association.  In  recent  years,  and  as  a  consequence  of  some  of 
the  efforts  of  my  predecessors,  it  has  become  increasingly  active,  and 
it  has  been  my  pleasure  to  serve  as  chairman  the  last  4}^  years. 

Senator  Hruska.  I  have  heard  my  compatriot  and  fellow  Nebraskan, 
Clarence  Meyer,  speak  of  you,  and  you  must  be  a  very  intelligent 
man.  He  thinks  you  are  preeminent  authority  in  the  field. 

Mr.  Miller.  I  am  interested  in  that  observation.  General  Meyer 
and  I  are  very  good  friends;  however,  I  think  that  he  must  be  over- 
stating his  observation  of  my  capability  because,  clearly,  I  do  not 
claim  any  such  preeminence  in  the  field. 

Senator  Hruska.  All  of  which  shows  you  are  a  very  modest  man. 
I  do  thank  you  for  your  appearance  before  the  Senate  Judiciary 
Committee  against  the  Federal  no-fault  auto  insurance  bill,  in  the 
previous  Congress. 

Does  the  National  Association  of  Attorneys  General  have  an  official 
position  on  S.  1284,  or  any  of  its  titles? 

Mr.  Miller.  Senator  Hruska,  the  National  Association  of  Attor- 
neys General  did  take  an  official  position  with  respect  to  the  House 
bill,  which  I  referred  to  previously,  H.R.  12528.  And  it  was  as  a  con- 
sequence of  the  National  Association  taking  that  official  position, 
that  I,  and  other  members  of  the  antitrust  committee,  appeared 
before  the  House  Judiciary  Committee. 

In  regard  to  S.  1284,  the  National  Association  has  not  had  an 
opportunity  to  consider  this  matter.  However,  the  National  Associa- 
tion is  meeting  in  Boston,  the  last  week  in  June  of  this  year,  June  25 
through  28,  in  its  semiannual  meeting.  This  matter  is  on  the  agenda 
at  that  time,  and  I'm  confident  that  the  National  Association  will 
take  a  position. 

Senator  Hruska.  Mr.  Hyland,  you  have  referred  to  the  record  of 
New  Jersey  as  having  been  vigorous  in  the  assigning  and  enforcing  of 
antitrust  laws,  and  in  another  place,  you  indicate  that  the  act  before 
us  gives,  for  the  first  time,  the  right  to  the  State  to  sue  price  fixers. 
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I  wonder  how  truly  and  consistently  the  State  of  New  Jersey  has 
the  interest  of  the  consumers  at  heart.  That's  what  we're  talking 
about,  as  I  understand. 

This  subcommittee  has  reported  S.  408,  a  bill  to  repeal  the  fair 
trade  laws.  I  have  strongly  urged  its  repeal.  In  view  of  the  fact  that 
New  Jersey  has  been  one  of  the  States  that  has  had  a  fair  trade  law, 
which  law  is  a  deliberate  and  very  conscious  exemption  to  the  anti- 
trust laws,  what  is  the  justification  for  the  rationale  of  it? 

Mr.  Hyland.  Well,  Senator,  Governor  Byrne  has  been  in  office  only 
15  months,  but  I'm  happy  to  report  that  2  days  ago  I  was  in  his  office 
when  he  signed  the  repeal  of  the  fair  trade  laws  in  New  Jersey.  This 
was  a  proposition  that  he  had  campaigned  upon,  and  I  believe  there 
were  some  30  States  with  fair  trade  laws  still  on  the  books,  as  of  the 
beginning  of  this  year,  and  New  Jersey  now  has  left  that  unhappy 
fold. 

So  I  think  that  your  concern  has  been  met. 

Senator  Hruska.  Has  the  Governor  signed  the  bill? 

Mr.  Hyland.  Yes;  2  days  ago. 

Senator  Hruska.  The  repeal  is  complete. 

Mr.  Hyland.  Yes. 

Senator  Hruska.  Congratulations  to  him  and  to  you. 

Mr.  Hyland.  The  only  exception  to  that  is  with  regard  to  liquor, 
which  is  still  fair  traded,  and  tobacco  products. 

Senator  Hruska.  Which  products? 

Mr.  Hyland.  Tobacco  products. 

Senator  Hruska.  How  much  tobacco  do  you  grow  in  New  Jersey? 

Mr,  Hyland.  We  pick  up  a  lot  of  that  funny  tobacco  on  our  turn- 
pike, but 

Senator  Hruska.  That  last  question  was  meant  to  be  facetious. 

Mr.  Hyland.  We  defer  to  Virginia  for  all  of  our 

Senator  Hruska.  Mr.  Miller,  has  Virginia  repealed  its  fair  trade 
laws? 

Mr.  Miller.  Senator,  I  come  to  you  in  a  very  unhappy  state  of 
mind  in  response  to  that  question,  because  I  introduced,  or  had 
introduced,  at  the  last  session  of  the  general  assembly,  a  bill  which 
would  repeal  Virginia's  o\\ti  fair  trade  law,  and  it  passed  the  house  of 
delegates,  our  lower  house,  overwhelmingl}^ 

Unfortunately,  in  the  Senate,  it  lost  by  one  vote.  I  expect  to  be 
back  next  year.  The  individual  who  was  in  charge  of  the  opposition  to 
the  bill  may  not  be  returning. 

Senator  Hruska.  Now,  in  Oregon,  and  I'm  calling  the  roll,  what  is 
your  situation?  Have  you  repealed  your  fair  trade  laws? 

Mr.  Dunne.  We  have  repealed  our  fair  trade  laws. 

Senator  Hruska.  It's  been  repealed? 

Mr.  Dunne.  Yes,  sir. 

Senator  Hruska.  And  I  know  in  Hawaii  you  have  no  fair  trade  law, 
do  you? 

Mr.  Amemiya.  No,  we  don't. 

Senator  Hruska.  Now,  let's  see.  Where  do  we  come  now— Cali- 
fornia? California  has  a  fair  trade  law,  unless  it's  been  repealed  in 
recent  days. 

Mr.  Shack.  Senator  Hruska,  we  have  the  dubious  distinction  of 
having  passed  the  first  fair  trade  law  in  the  Nation,  and  we're  very 
aware  of  that  and  we  regret  that  very  deeply.  But  I'm  happy  to  report 
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to  you  that  the  repeal  bill,  which  the  attorney  general's  office  has 
sponsored,  has  passed  the  assembly  without  dissent  and  has  cleared 
the  final  Senate  committee  of  the  California  State  Legislature  without 
a  dissent,  and  we  fully  expect  that  within  about  Iji  months,  we  will 
have  repealed  the  fair  trade  law  as  well. 

Senator  Hruska.  Well,  isn't  that  fine?  We  are  making  progress. 
This  committee  is  processing  that  kind  of  a  bill — to  repeal  the  Miller 
Tydings  and  the  McGuire  act  so  that  we  don't  have  that  kind  of 
trouble — and  there's  a  lot  of  thinking  that  we  ought  to  be  gettmg  at  it 
pretty  soon,  by  way  of  marking  it  up  out  of  the  committee  and  re- 
porting S.  408  to  the  Senate  with  the  House  of  Representatives  taking 
similar  action. 

In  another  field,  that  of  designating  special  counsel  for  your  anti- 
trust violation  cases  and  the  collection  of  treble  damages,  what  is  the 
reason  for  appointing  special  counsel? 

You've  kind  of  defended,  Mr.  Miller,  the  expertise  and  the  elegance 
and  the  proficiency  of  various  attorneys  general.  And  yet  there  are, 
in  many  of  these  cases,  employment  of  special  counsel.  Is  that  because 
they  are  better  or  that  the  attorneys  general  staff  is  not  big  enough  to 
handle  it?  What  is  the  reason  for  it? 

Mr.  Miller.  I  think  there  are  several  reasons,  Senator  Hruska. 
First  of  all,  many  States,  until  the  last  3  or  4  years,  did  not  have  sep- 
arate antitrust  sections,  particularly  the  smaller  States. 

It  was  a  question  of  overall  budget,  and  consequently,  it  was  felt 
that  priorities  were  going  to  have  to  be  placed,  and  enforcement  of  the 
criminal  laws  in  areas  outside  economic  crime.  I'm  talking  about 
handling  the  usual  litany  of  crimes — murder,  rape,  robbery,  et  cetera — 
with  respect  to  appeals  of  those  cases,  habeas  corpus  proceedings,  et 
cetera,  and  it  was  a  question  of  priority. 

But  in  the  last  few  years,  even  States  which  are  relatively  small 
have  begun  to  set  up  antitrust  sections.  Even  if  one  has  an  antitrust 
section,  how^ever,  there  very  likely  will  be  a  significant  amount  of 
violation  of  State  antitrust  laws,  which  absorbs  the  activities  of  that 
section  within  the  confines  of  a  particular  State,  or  violations  of  Fed- 
eral antitrust  laws,  which  are  parochial  in  effect. 

They  may  have  an  impact  on  interstate  commerce,  but  nonetheless, 
the  violation  is  localized  within  the  boundaries  of  a  particular  State, 
and  consequently,  it  is  felt  that  there's  where  priority  ought  to  be 
given,  as  far  as  State  offices  go. 

But  in  cases  which  have  a  nationwide  conspiracy,  it  is  extraordi- 
narily difficult  to  get  25,  30,  or  35  law  firms,  if  you  will,  working  on  a 
single  case.  Therefore,  it  has  seemed  appropriate  to  attorneys  general — 
even  those  which  have  antitrust  sections  to  a  particular  degree  de- 
veloped in  their  offices — to  retain  special  counsel  in  these  cases. 

Now,  as  time  goes  on,  I  don't  think  there's  any  question  that  there 
is  going  to  be  considerably  less  reliance  on  special  counsel  than  in  the 
past,  because  the  capacity  of  individual  State  offices  of  attorneys 
general  has  been  growing  to  the  degree  which  I've  observed  it  over  the 
last  several  years. 

Senator  Hruska.  You  referred  to  another  witness,  Mr.  Handler,  as 
suggesting  that  the  counsel,  after  all,  inasmuch  as  this  act  would 
enable  the  attorneys  general  to  pursue  that  remedy,  in  order  to  conserve 
the  fruits  of  that  remedy  properly  applied  and  eventually  evolving 
into  a  decree  or  judgment,  maybe  it  would  be  well  to  eliminate  the 
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contingent  fee  and  pay  them  the  regular  salary  of  the  attorneys 
general,  to  whom  the  task  was  originally  assigned  by  the  Congress. 

Now,  you  referred  to  minimum  wages  in  the  field  of  the  attorneys 
general,  and  I'd  like  to  remind  you  that  Members  of  Congress  and  the 
Cabinet  and  of  the  Federal  Judiciary,  haven't  had  a  pay  raise  for  7 
years.  That's  a  long  time  and  that's  aside  from  the  point. 

But  what  do  you  think  of  that  idea? 

Mr.  Miller.  Well,  let  me  say,  first.  Senator  Hruska,  that  those  of 
us  in  State  government  regard  Congressmen,  Senators,  and  Federal 
employees,  as  having  a  Midas  touch,  which  unfortunately  we  lack,  in 
terms  of  compensation. 

The  compensation  level,  for  instance,  of  State  attorneys  general, 
can  only  be  compared  invidiously  to  that  of  Members  of  the  House  of 
Representatives  on  average. 

As  a  matter  of  fact,  in  the  State  of  Arkansas,  there's  a  constitutional 
limitation  of  $6,000.  But  we  enjoy  serving  the  public,  sir,  and  as  far 
as  the  utilization  of  special  counsel  goes,  if,  in  fact,  you  had  to  have 
every  State  attorney  general  who  was  interested  in  a  particular  case, 
prepare  that  case  from  the  standpoint  of  his  office,  I  submit  to  you 
that  in  a  national  antitrust  conspiracy,  frequently — not  always — but 
frequently,  the  amount  of  money  spent  by  each  office,  if  that  office 
prepared  the  case  itself,  would  be  far  and  above  what  would  be  paid 
to  a  single  law  firm  retained  by  a  multiple  number  of  States  for  the 
purpose  of  representing  the  States'  interest  in  that  particular  case. 

I  would  further  mention,  as  I  stated  in  testimony  previously,  that 
the  fees  which  are  paid  are,  indeed,  set  by  the  courts  before  which  the 
cases  are  pending,  and  consequently,  it's  not  a  matter  of  private  agree- 
ment, if  you  will,  as  to  what  indeed  should  be  appropriate  compensa- 
tion under  the  circumstances. 

Senator  Hruska.  But  it  might  be  assessed  by  a  judge  as  just  as 
high  as  that  would  be  reached  by  private  agreement,  if  they're  both 
high. 

But  it's  the  principle  of  the  thing.  After  all,  we  don't  farm  out 
other  types  of  cases.  We  don't  farm  out  criminal  cases.  We  don't 
farm  out  other  cases. 

I  don't  want  to  belabor  the  point.  I  think  it  is  marginal  for  the 
real  thrust  of  this  bill,  but  we  wouldn't  want  to  have  it  get  into  the 
category  of  having  it  develop  into  an  attorney's  welfare  fund  rather 
than  a  fund  for  reimbursing  consumers  that  were  imposed  upon.  That's 
one  of  our  ideas. 

Mr.  Miller.  Well,  Senator  Hruska,  in  response  to  that,  I  think 
that  any  member  of  the  antitrust  bar,  whether  in  a  public  or  a  private 
capacity,  would  advise  the  committee  that  there  is  just  an  extraordi- 
nary amount  of  work  which  has  to  go  into  an  antitrust  case. 

Now,  you're  talking  about  literally  thousands  and  thousands  of 
hours,  and  sometimes  tens  of  thousands,  and  I  think  it  would  not  be 
proper  to  suggest  that  individuals  who  engage  in  this  activity,  which 
is  highly  specialized,  shouldn't  be  paid  a  reasonable  fee  or  salary, 
depending  upon  the  context  in  which  the  activity  takes  place. 

Senator  Hruska.  Can  the}^  work  more  than  24  hours  a  day,  whether 
they're  working  at  that  or  prosecuting  regular  cases  in  the  attorneys 
general  office? 

Mr.  Miller.  Well,  the  difficulty.  Senator  Hruska,  is  with  respect  to 
the  small  oflfice.  Now,  California,  as  Mr.  Shack  has  previously  advised 
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the  committee,  has  a  very  vigorously  developed  antitrust  program, 
as  do  a  number  of  other  States,  such  as  New  Jersey  and  the  ones  I 
mentioned  previously.  But  if  you  have  a  small  State  which  has  the 
capability  of  handling  local  antitrust  cases,  there  simply  is  no  way 
that  the  attorneys  general  can  justify  having  somebody,  or  a  group, 
full  time,  on  his  staff  to  handle  antitrust  cases  until  the  record  has  been 
established  of  what  can  be  accomplished  in  that  regard.  Once  that 
record  is  established,  then,  as  I  suggested  earlier,  the  utilization  of 
special  counsel  is  going  to  be  significantly  decreased. 

What  S.  1284  does,  is  to  provide  the  vehicle  by  which  that  record 
can  be  established. 

Senator  Hruska.  Well,  this  is  the  last  comment  I'll  make  on  that 
subject.  Sometimes  it  takes  years  and  years  and  years  for  the  Federal 
Antitrust  Division  to  develop  a  case. 

They  have  the  testimony,  the  transcript,  and  they  have  everything. 
They've  got  all  the  investigators  and  everything. 

Somebody  on  behalf  of  the  private  Htigant  or  somebody  on  behalf 
of  the  Attorney  General  gets  busy  with  that  record  and  he  goes  in 
and  gets  a  judgment. 

I  don't  know  that  the  court,  in  awarding  a  fee,  ever  awards  any 
part  of  that  fee  to  members  of  the  Antitrust  Division  of  the  Depart- 
ment of  Federal  Justice,  does  it?  Have  you  ever  known  that  to  be 
done? 

Mr.  Miller.  I  think  that  would  probably  be  against  the  law,  sir, 
but  I  haven't  checked  it. 

Senator  Hruska.  Well,  not  in  their  individual  capacity.  The 
reimbursement  would  go  to  the  Government  and  the  taxpayer  that 
furnished  the  money  in  the  first  place.  But  I  don't  think  that  is  ever 
done.  I  haven't  heard  that  it  has  been  done. 

Mr.  Miller.  I  am  not  aware  of  any  instance  in  which  that  has 
been  done,  nor  any  instance  in  which  any  staff  member  of  the  State 
attorneys  general  office  has  been  compensated  on  that  basis. 

Senator  Hruska.  Well,  it  wouldn't  be  the  member  of  either  the 
State  Antitrust  Division  or  the  Federal  Antitrust  Division,  in  his 
personal  capacity,  getting  the  money,  but  it  would  be  a  reimbursement 
of  the  Government  and  the  taxpayer  that  furnish  the  salary  and  the 
expense  money  for  him  to  have  compiled  that  record. 

Mr.  Miller.  Well,  I  think,  sir,  in  terms  of  benefit,  one  ought  to 
analyze  the  problem  from  the  standpoint  of  the  taxpayer  getting  a 
return  on  his  money.  The  money  which  has  been  paid  in  taxes,  at 
either  the  State  or  the  Federal  level,  develops  certain  information 
which  should,  under  certain  controlled  circumstances,  then  be  avail- 
able to  other  governmental  agencies  in  order  for  them  to  discharge 
their  functions  appropriately. 

And  if,  in  a  particular  instance,  a  degree  of  specialization  is  required, 
which  a  single  State  office  does  not  have,  then  it  seems  to  me  perfectly 
appropriate  to  retain  special  counsel  for  the  purpose  of  pursuing 
that  particular  matter. 

In  another  field,  for  example,  Virginia  does  not  have  a  substantial 
number  of 'proceedings  before  the  CAB,  and  consequently,  when  an 
issue  over  at  National  or  Dulles  Airport  is  involved,  I  retain  special 
counsel  for  that  purpose,  in  order  to  represent  the  Commonwealth 
of  Virginia  before  the  CAB. 
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And  no  one  has  suggested  to  me,  that  because  of  the  fact  that  that 
individual  is  acting  as  a  lawyer  in  the  private  sector,  that  he  should 
not  be  compensated  for  the  services  which  have,  in  fact,  been  rendered. 

Senator  Hruska.  Well,  I'm  sure  he  should,  but,  of  course,  he 
doesn't  recover  any  big  judgment  and  get  paid  for  it  on  the  basis  of  a 
commission,  does  he? 

Mr.  Miller.  I  would  say  that  an  analysis,  and  I  don't  have  this 
information  available  to  me  in  the  form  of  a  study  of  the  fees  which 
are  paid  to  counsel  for  defendants  in  antitrust  cases  in  this  country 
as  a  group,  compared  with  the  fees  that  are  received  by  members  of 
the  plaintiffs  bar,  as  a  group,  would  put  the  fees  paid  to  counsel  for 
defendants  in  those  cases  at  a  considerably  higher  level  than  the 
actual  amount  recovered  by  plaintiff's  counsel. 

Senator  Hruska.  We  talk  about  consumers,  and  they  are  parties 
of  interest,  of  course,  and  we  are  very  interested  in  their  well-being. 
However,  under  this  pending  bill,  the  one  that's  before  us,  and  I 
believe  the  same  thing  is  true  of  the  House  bill,  the  Attorney  General 
is  enabled,  and  empowered,  and  authorized  to  represent  all  claimants 
under  a  case  of  this  kind,  whether  they  are  consumers,  retailers, 
wholesalers,  or  whether  they  are  public  or  private  hospitals  or  public 
or  private  utilities,  or  fuel  users,  whatever. 

Now,  isn't  it  a  truism,  almost,  that  a  professional  man,  like  a  lawyer, 
especially  a  lawyer,  would  be  quite  incapable  of  presenting  the  many 
sides  and  representing  the  many  facets  of  interest  represented  by  those 
various  classes,  and  yet  this  bill  provides  and  requires  that  he  do  so. 

Now,  how  do  we  get  rid  of  that  conflict  among  clients  and  their 
interest?  Have  you  some  explanation  for  it? 

Mr.  Miller.  I  think  your  point  is  very  well  taken.  Senator.  I 
agree  with  it,  and  that  was  precisely  the  reason — perhaps  this  was 
before  you  had  the  opportunity  to  come  into  the  room — that  I  sug- 
gested an  amendment  to  the  pending  bill,  which  would  change  the 
word,  "persons,"  to  "natural  persons,"  so  it  would  be  very  clear  that 
you,  in  terms  of  the  parens  patriae  impact,  would,  as  an  attorney 
general,  be  representing  only  individuals  who  were  consumers  in 
their  personal  capacity,  and  not  retailers  and  other  corporations  as 
otherwise  might  be  the  case  if  the  word,  "persons"  was  retained  as 
is  presently  found  in  the  bill. 

Senator  Hruska.  But  if  you  limit  it  to  "natural  persons,"  there 
are  some  natural  persons  that  own  big  businesses,  and  there  are  also 
some  businesses  that  are  run  by  natural  persons  but  they  are  either  a 
partnership  or  a  corporation  in  form. 

Now,  you'd  get  that  all  mixed  up,  anyway. 

Mr.  Miller.  No,  I  don't  think  so,  not  in  the  way  I  phrased  it  a 
moment  ago.  I  said  "natural  persons  acting  in  their  personal  capacity." 

In  other  words,  as  individuals  not  related  to  business  endeavor. 
I  agree  with  you  that  as  far  as  the  business  sector  is  concerned,  that 
such  entities  usually  have  counsel  and  are  able  to  take  care  of  them- 
selves, whereas  the  purchaser  of  Fri to-Lay  chips  simply  is  not  in 
that  position. 

Senator  Hruska.  Well,  it  has  been  said  that  where  the  attorney 
general  would  be  authorized  and  he  would  be  required,  in  fact,  to 
represent  all  parties,  he  could  not  constitutionally,  and  certainly  not 
politically  say,  "Well,  I'm  going  to  represent  only  the  retailer  and 
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I'm  going  to  let  the  factory  go  to  the  devil.  I'm  going  to  let  the  con- 
sumer go.  I'll  just  represent  the  retailer,"  or  vice  versa,  that  he  would 
represent  only  the  factory. 

The  example  was  given  in  one  of  the  papers  that  I  remember 
reading  of  tool-and-die  makers  that  have  as  their  customers,  General 
Motors,  Ford,  Chrysler;  people  like  that,  and  they  would  either 
violate  the  antitrust  laws  or  they  would  agree  to  fix  prices  and  so  on, 
and  the  attorney  general  would  then  have  to  find  out  who  has  standing 
in  court  to  sue. 

Obviously,  the  automobile  manufacturer  would  have,  under  those 
circumstances,  standing  to  sue.  Would  the  purchaser  of  a  car  have  a 
standing  to  sue  in  such  a  case,  and  who  would  decide  that,  and  would 
the  attorney  general  say,  "No,  you  don't,"  and  if  he  says,  that,  "No, 
the  consumer  doesn't  have  standing  in  court,"  is  the  consumer  being 
taken  care  of?  And  that's  the  purpose  of  this  bill. 

Mr.  Miller.  Yes,  sir.  I  think,  as  far  as  what  the  attorney  general 
decides  in  a  particular  instance,  as  to  whether  or  not  a  suit  should 
be  filed,  of  course,  is  an  exercise  of  professional  judgment  on  his  part, 
just  as  it  is  with  any  other  governmental  attorney,  or  for  that  matter, 
in  the  private  sector,  as  far  as  giving  legal  advice  goes. 

If  he  made  the  wrong  decision  in  a  particular  case,  presumably  he 
wouldn't  be  serving  as  attorney  general  during  the  ensuing  term. 

But  as  to  whether  or  not  a  particular  group  of  consumers  should 
recover,  being  represented  by  the  attorney  general  in  a  given  case, 
would  be  a  matter,  of  course,  for  the  court  to  decide  under  the  specific 
facts  of  that  case. 

Senator  Hruska.  Mr.  Amemiya,  you  have  referred  to  the  Hawaii 
V.  Standard  Oil  case.  What  was  the  prayer  in  that  case  and  what  was 
its  theory? 

The  State  sued  Standard  Oil  Co.  What  did  they  seek  to  recover? 
What  remedy  did  they  pray  for? 

Mr.  Amemiya.  Yes.  Basically,  there  were  two  points.  One  was  for 
just  relief,  and  second,  for  damages   alleged,  which  was   sustained. 

The  case  revolved  around  the  theory  which  we  tried  to  argue  that 
the  State  of  Hawaii,  in  the  role  of  State  regard,  could  sue  for  damages 
for  injuries  to  the  State  economy,  and  basically,  that  was  what  was 
involved. 

Senator  Hruska.  Was  that  damages  or  injury  to  the  economy  of 
the  State? 

Mr.  Amemiya.  Yes,  sir. 

Senator  Hruska.  Was  the  individual  consumer  included  in  that, 
by  way  of  class  injury,  or  was  he  not  mentioned  in  the  proof  of 
damages? 

Mr.  Amemiya.  Well,  this  case  had  the  complaint  amended  three  or 
four  times,  if  I  recall  correctly.  I  am  not  sure  whether  or  not — I'm 
sorry — we  did  bring  in  an  action  as  representative  of  the  class  of  all 
purchasers  in  Hawaii. 

But  as  the  case  turned  out  at  the  end,  it  revolved  around  the  parens 
patriae  theory  for  damages  or  injury  to  the  economy. 

It  was  discussed  earlier  in  one  of  the  opinions.  But  ultimately,  it 
revolved  around  this  theory,  which  is  set  forth  in  the  S.  1284. 

Professor  Handler.  Mr.  Chairman,  it  is  now  2:55.  I  wonder 
whether  I  could  make  inquiry  as  to  what  the  plans  of  the  subcom- 
mittee may  be  with  respect  to  the  length  of  time  it  will  sit  today. 
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Senator  Hart.  Professor,  do  you  have  a  plane  problem? 

Professor  Handler.  I  have  a  problem  with  getting  back  to  New 
York,  and  I  was  told  that  I  would  be  called  at  1 :30  p.m.  when  I  tele- 
phoned yesterday,  and  it's  now  2:55. 

I  just  wonder  whether  I  could  be  enlightened  by  the  Chair  as  to 
when  you  expect  to  call  upon  me. 

Senator  Hart.  Professor,  I  think  Senator  Hruska  has  just  about 
completed  his  questions.  Subject  only  to  an  invitation  of  any  member 
of  the  panel  to  make  any  closing  response  they  might  want,  we  would 
be  able  to  hear  you  within  a  very  few  minutes. 

Professor  Handler.  Thank  you  very  much. 

Senator  Hruska.  Mr.  Chairman,  I  have  taken  more  time  than 
perhaps  my  share,  but  there  are  six  witnesses  here,  and  they  represent 
seven  States. 

This  is  their  chance  to  show  their  stuff  and  answer  some  of  these 
arguments  and  some  of  these  subjects  with  which  we  must  wrestle 
by  way  of  making  a  decision.  I  don't  say  that  by  the  way  of  apology, 
but  I  do  say  it  as  a  matter  of  getting  at  the  meat  of  the  subject. 

I  will  suspend  any  further  questioning  of  any  members  of  the 
panel,  subject  to  the  usual  provision,  Mr.  Chairman,  that  if  there  is 
a  list  of  questions  submitted,  that  it  can  be  transmitted  to  each 
witness  and  he  can  furnish  replies  for  the  record.^  Would  that  be 
agreeable? 

Senator  Hart.  Would  that  be  agreeable  to  our  attorneys  general 
and  their  representatives? 

Mr.  Miller.  Certainly. 

Senator  Hart.  General  Miller  and  gentlemen,  thank  you  very 
much  for  a  very  worthwhile  discussion. 

Mr.  Miller.  On  behalf  of  all  the  gentlemen  who  are  present,  I 
wish  to  thank  the  committee  for  its  initiative  in  considering  this  very 
important  legislation. 

I  don't  know  of  any  more  important  initiative  which  the  com- 
mittee has  taken  in  the  field  of  economic  activity  in  recent  years, 
and  I  trust  that  the  bill  will  reflect,  perhaps,  the  suggestions  which 
we  have  made  to  the  extent  which  they  may  be  considered  meritorious. 

[The  prepared  statement  of  Hon.  Andrew  P.  Miller  follows.  Testi- 
mony resumes  on  p.  291.] 

Testimony  of  Hon.  Andrew  P.  Miller,  Attorney  General  of  Virginia — 
Chairman  of  Antitrust  Committee  of  the  National  Association  of 
Attorneys  General,  re  S.  1284,  Before  the  Subcommittee  on  Antitrust 
AND  Monopolies,  Committee  on  the  Judiciary,  U.S.  Senate,  June  3,  1975 

Mr.  Chairman  and  committee  members,  I  appreciate  the  opportunity  this 
morning  to  chair  this  panel  and  to  comment  on  S.  1284,  a  bill  to  assist  Attorneys 
General  of  the  several  states  in  securing  redress  for  the  citizens  of  their  state,  for 
damages  and  injuries  sustained  by  reason  of  violations  of  the  antitrust  laws.  This 
bill  is  the  most  significant  amendment  to  the  antitrust  laws  that  has  been  before 
Congress  since  at  least  1950.  Two  aspects  of  the  bill  are  of  most  particular  interest 
to  the  states — Title  IV  (the  "parens  patriae"  provision)  and  Title  VI  (the  "nolo 
contendere"  provision).  My  comments  will  be  limited  to  the  provisions  in  these 
two  Titles. 

A.  title  iv 

Title  IV  has  been  wholeheartedly  endorsed  in  concept  by  the  Antitrust  Com- 
mittee of  the  National  Association  of  Attorneys  General,  which  I  chair,  as  well 
as  by  the  National  Association  itself.  I  might  mention  at  this  point,  in  view  of 
various  comments  that  I  have  heard,  that  the  endorsement  by  the  Association 

^  No  questions  transmitted. 
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was  the  result  of  mature  deliberation  by  each  Attorney  General  of  each  state 
throughout  the  United  States.  It  was  not  an  endorsement  solely  by  the  Executive 
Committee  nor  can  it  be  compared  to  endorsement  by  a  trade  association.  Each 
Attorney  General  is  faced  with  antitrust  enforcement  on  both  the  national  and 
state  levels.  Each  is  fully  cognizant  of  legislative  needs  on  both  levels. 

I  am  attaching  to  this  testimony  my  statements  made  last  year  before  the  House 
Judiciary  Subcommittee  on  H.R.  12528.  The  provisions  of  that  Bill  are  very 
similar  to  the  provisions  of  Title  IV.  H.R.  12528  was  reintroduced  as  H.R.  38 
and  is  now  pending  before  the  House  as  H.R.  6786.  I  am  gratified  that  most  if 
not  all  of  the  suggestions  made  by  the  Association  on  H.R.  12528  have  been 
adopted  in  the  draft  of  S.  1284.  I  will  limit  my  testimony  today,  therefore,  to 
those  provisions  of  S.  1284  that  have  been  commented  upon  adversely,  so  that 
what  may  emerge  from  this  Congress  is  a  basic  concept,  supported  in  principle 
by  all  concerned,  to  the  end  that  greater  antitrust  enforcement  and  protection 
for  the  benefit  of  the  citizens  of  the  states  will  result. 

In  this  regard,  I  would  support  first  the  exclusion  of  corporations  from  the 
concept  of  parens  patriae.  Thus  an  amendment  to  S.  1284  substituting  "natural 
])ersons"  for  "persons"  would  be  appropriate.  This  revision  would  (1)  remove 
any  complexities  in  litigation  involving  different  levels  of  the  distribution  chain 
and  (2)  would  appropriately  limit  parens  patriae  actions  to  those  who  would  be 
most  directly  benefited — individual  consumers  who  do  not  normally  hav^e  records 
reflecting  their  purchases. 

Second,  an  amendment  to  incorporate  the  notice  provisions  of  Rule  23  would 
l^erhaps  be  desirable.  This  would  resolve  various  complaints  about  lack  of  due 
jn-ocess  in  the  notification  procedures  of  present  S.  1284.  As  a  practical  matter, 
due  to  the  type  of  consumer  actions  brought  by  states,  the  notice  requirements 
would  not  be  undulj^  expensive  or  burdensome. 

Third,  I  would  note  agreement  with  the  Department  of  Justice,  as  Mr.  Kauper 
stated  in  his  testimony  on  S.  1284  that  the  consumer  remedy  provided  by  S.  1284 
should  not  lie  diluted  by  permitting  coiuts  to  adopt  a  class  action  procedure  in 
lieu  of  the  parens  patriae  concept.  Bj^  limiting  present  Section  4C(a)(l)  to  parens 
patriae,  coupled  with  a  strengthening  of  the  notice  provisions,  concerns  about 
])ossible  dilution  effect  should  be  removed.  This  same  reasoning,  however,  would 
not  justify  removal  of  the  provisions  of  Section  4C(a)  (3)  relating  to  state  suits  on 
behalf  of  political  subdivisions.  To  clarify  that  the  parens  patriae  concept  is  not 
applicable  to  political  subdivisions,  and  there  is  no  need  for  it  being  so  applicable. 
Section  4C(a)(3)  should  be  amended  to  provide  that  suit  may  be  filed  by  a  state 
as  a  "representative  of  a  class"  on  behalf  of  any  and  all  political  subdivisions. 

Fourth,  an  appropriate  amendment  to  Section  4C(a)(2)  as  to  measurement 
and  distribution  of  damages  might  also  be  made.  This  concept — damages  to  the 
general  economy — has  caused  some  adverse  comment.  I  do  not  personally  believe, 
however,  that  such  comments  are  justified.  Any  difficulties  in  quantifying  damages 
should  be  left  to  the  trier  of  fact  and  not  prohibited  as  a  matter  of  law.  We  are 
not  concerned  with  an  attempt  to  quantify  damages  on  the  lack  of  buying  power 
caused  by  an  antitrust  violation  which  exacts  a  toll  from  consumers'  pocketbooks. 
Instead  the  thrust  of  such  a  provision  properly  relates  to  the  economy  of  the  state 
as  a  whole. 

To  cite  an  example,  in  1972  the  Commonwealth  of  Virginia  attempted  to  bring 
an  antitrust  suit  in  the  Supreme  Court  of  the  United  States  against  certain 
airlines  relating  to  the  effect  of  their  rate  making  policies  as  to  Dulles  Airport. 
An  individual  manufacturer  of  goods  desii;ing  to  ship  his  product  overseas  would, 
due  to  adverse  rate  schedules,  find  it  more  economic  to  transport  his  product  by 
truck  to  Kennedy  and  fly  it  overseas  rather  than  ship  it  directly  out  of  DuUes. 
Assuming  that  such  activity  was  not  protected  by  a  regulatory  agency,  in  this 
case  the  (Jivil  Aeronautics  Board,  and  that  an  antitrust  violation  could  be  shown, 
it  is  clear  that  the  economy  of  Virginia  was  damaged  as  a  result.  I  strongly  urge 
that  a  provision  for  general  damages  to  the  general  economy  remain  in  S.  1284 
with  specific  guidelines  as  to  measurement  of  damages. 

The  amendment  I  recommend,  similar  to  that  made  bj'  David  I.  Shapiro  and 
attached  as  an  appendix  to  his  testimony,  wotild  read  as  follows: 

"Sec.  4C(a){2)  as  parens  patriae  with  respect  to  any  injury  to  the  general 
economy  of  such  State  or  a  political  stibdivision  thereof,  as  measured  by  any 
decrease  in  revenues  or  any  increase  in  expenditures,  or  both,  of  such  State  or 
political  subdivision  sustained  by  reason  of  any  violation  of  the  antitrust  laws, 
except  that  such  damages  shall  not  be  duplicative  of  anj'  damages  recovered 
under  paragraph  (1)." 
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The  remaining  provisions  of  S.  1284,  Title  IV,  are  still  supported  in  concept  other 
than  those  provisions  of  proposed  Sections  4D  and  4E  which  allow  the  Attorney 
General  of  the  United  States  to  sue  on  behalf  of  individual  states.  For  the  reasons 
given  in  my  previous  testimony,  and  those  of  the  Department  of  Justice  submitted 
by  Mr.  Kauper,  we  believe  such  provision  would  be  a  disincentive  to  states 
.formulating  an  effective  antitrust  program  of  their  own.  The  decision  as  to  whether 
or  not  a  state  should  be  a  party  plaintiff  to  litigation  must  constitutionally  repose 
with  its  chief  legal  office  rather  than  some  federal  functionary  acting  in  a  dis- 
cretionary capacity, 

B.    TITLE  VI 

Let  me  mention  here  that  I  concur  with  the  remarks  made  by  the  Department 
of  Justice  and  others  that  there  is  no  need  for  a  change  in  status  of  nolo  pleas. 
Rather  than  approach  this  area  by  giving  nolo  please  prima  facie  effect,  I  would 
rather  see  adopted  a  provision  making  the  fruits  of  the  government's  investigation 
available  to  other  governmental  litigants  whenever  such  litigant  is  a  state.  The 
Department  of  Justice  and  the  Federal  Trade  Commission  currently  have  a 
complementaiy  policy  of  granting  access  on  a  confidential  basis  to  data  and  in- 
formation secured  through  an  investigation.  The  Department  of  Justice  has  re- 
fused to  implement  such  a  jDolicy  where  the  states  are  concerned.  The  Antitrust 
Division,  unjustifiably  in  my  view,  has  considered  the  states  as  mere  private 
litigants  ignoring  the  realit}''  that  the  states  in  many  instances  seek  to  recoup 
monies  Avhich  have  ultimately  been  paid  by  taxpayers.  It  is  felt  that  the  time  has 
come  to  change  this  policy  and,  since  no  modification  has  occurred  on  a  voluntary 
basis,  a  legislative  command  to  this  effect  would  be  appropriate. 

Limiting  such  a  legislative  command  to  those  instances  where  the  state  was 
suing  for  damages  sustained  as  a  result  of  purchases  made  by  it  Avould  in  no  way 
disrupt  any  rule  regarding  grand  jury  secrecy.  The  underlying  rule  of  grand  jury 
secrecy  has  undergone  considerable  evolution  since  U.S.  v.  Procter  &  Gamble  Co., 
3.56  U.S.  677  (1958).  In  1966,  Dennis  v.  Umted  States,  385  U.S.  855,  substantially 
relaxed  the  generall}^  accepted  harsh  rule  against  disclosure  of  transcripts.  Thus, 
a,f t(3r  referring  to  Procter  &  Gamble,  the  Supreme  Court  observed  that — 
.;,/'In  general,  however,  the  Court  has  confirmed  the  trial  court's  power  under 
iliile  6(e)  of  the  Federal  Rules  of  Criminal  Procedure  to  direct  disclosure  of  grand 
jury  testimony  'preliminarily  to  or  in  connection  with  a  judicial  proceeding.' 
In  'United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.S.  150,  234,  60  S.  Ct.  811,  849, 
84  L.Ed.  1129,  the  Court  acknowledged  that  'after  the  grand  jury's  functions  are 
ended,  disclosure  is  wholly  proper  where  the  ends  of  justice  require  it,'  "  [384  U.S. 
at  870] 

Disclosure,  rather  than  suppression  of  relevant  materials,  clearly  promotes  the 
proper  administration  of  justice  particularly  when  taxpayers  dollars  would  be 
recouped. 

Senator  Hart.  Thank  you  very  much. 

A  telephone  call  from  Senator  Pell  of  Rhode  Island  has  been  re- 
ceived. He  has  asked  that  the  statement  of  the  attorney  general  of 
Rhode  Island,  the  Honorable  Julius  Michaelson,  relative  to  S.  1284, 
be  printed  in  the  record.^ 

The  committee  welcomes,  and  not  for  the  first  time,  and  always 
in  anticipation  of  a  stimulating  presentation,  Prof.  ^^lilton 
Handler. 

Professor,  you  may  proceed, 

>  See  p.  677j 
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STATEMENT  OF  MILTON  HANDLER,  PEOFESSOR  OF  LAW  EMERITUS, 
SENIOR  PARTNER  REPRESENTING  TEE  FIRM  OF  KAYE,  SCHOLER, 
FIERMAN,  HAYS  &  HANDLER,  NEW  YORK,  N.Y. 

Professor  Handler.  It  is  a  pleasure  to  appear,  again,  before  ni}^ 
very  good  friends,  Senator  Hart  and  Senator  Hriiska,  to  present  ni}^ 
views  to  the  subcommittee. 

Felix  Frankfurter  once  said  that  however  infinite  may  be  the 
concept  of  time  among  philosophers,  it  is  very  finite  at  a  congressional 
hearing. 

Hence,  I  intend  to  be  brief,  as  the  circumstances  ma,y  permit. 
Although,  I  think  it  is  fair  to  say  that  I  could  speak,  and  I  believe, 
illuminatingh^,  to  the  subcommittee  and  those  present  here  today 
about  this  bill  for  hours,  if  not  days. 

Twenty  minutes,  which  has  been  allocated  to  me  for  my  oral  state- 
ment, permits  me  to  discuss  onl}^  a  few  of  the  salient  features  of  the 
pending  bill. 

In  my  prepared  statement,^  I  first  have  a  few  words  to  say  about  the 
nolo  contendere  plea,  and  the  changes  proposed  in  the  bill  ^^^ith 
respect  to  the  evidentiary  effect  be  given  such  pleas. 

Since  I  want  to  concentrate  my  remarks  on  those  aspects  of  the 
bill  which  I  regard  as  more  significant,  let  me  state  my  conclusions 
summaril}^ 

The  changes  in  the  bill  concerning  the  nolo  plea  will  seriously  hurt 
the  Department  of  Justice  in  its  enforcement  efforts.  It  will  accentuate 
the  current  crisis  of  the  courts;  a  matter  to  which  Senator  Hruska 
has  been  giving  a  great  deal  of  his  time  recently.  It  ^^dll  not,  sig- 
nificantly, help  the  private  treble-damage  suitor  or  the  States  when 
they  endeavor  to  enforce  their  rights  under  the  antitrust  laws. 

It  is,  in  my  opinion,  a  misdirected  effort,  and  that  part  of  the  bill 
should  be  aba,ndoned. 

I  have  stated  my  reasons,  in  full,  in  my  prepared  statement  and  I 
pass  on  to  title  IV,  the  parens  patriae  provisions  of  the  bill. 

I  thmk  that  the  committee  should  bear  in  mind  that  what  you  are 
being  asked  to  do  is,  to  overturn  a  decision  of  the  U.S.  Supreme 
Court  in  the  Hawaii  case;  one  of  the  very  few  decisions  of  the  Court 
in  the  past  25  years  which  has  been  decided  against  the  plain th^  and 
for  the  defendants. 

Now,  this  was  not  an  opinion  \\Titten  by  some  conservative,  hide- 
bound reactionary,  anti-antitrust  judge.  The  opinion  was  written  by 
Justice  Marshall,  whose  antitrust  credentials  are  impeccable. 


1  See  p.  300. 
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The  present  bill  that  j^ou  have  under  consideration  in  title  IV, 
rests  on  premises  which  the  Court,  in  its  opinion,  sought,  in  depth, 
to  demonstrate  are  dubious  and  unsound. 

I  think  I  can  answer  Senator  Hruska's  question — the  Hawaii  case 
came  before  the  Supreme  Court  on  the  fourth  amendment  to  the 
complaint. 

That  fourth  amendment  had  to  do  with  parens  patriae  alleging 
injury  to  the  general  economy  of  the  State. 

The  class  action  claim  which  was  contained  in  earlier  complaints 
was  dismissed  by  Judge  Pence  because  it  was  unmanageable.  This  was 
a  consumer  class  action  under  rule  23. 

The  only  issue,  therefore,  before  the  Supreme  Court  was  the  validity 
of  parens  patriae  in  relation  to  the  injury  to  the  general  economy. 

Now,  what  did  the  Supreme  Court  say  about  that,  relying  upon  the 
ninth  circuit,  which  had  stated  that  the  injury  to  the  general  economy 
is  an  abstraction? 

What  my  learned  attorney  general  friends  have  told  3^ou  and  what 
Congressman  Rodino  has  done  to  meet  this  objection  by  trying  to 
specify  the  nature  of  the  injury  to  the  general  economy,  do  not  begin 
to  touch  upon  the  problem  as  perceived  by  the  U.S.  Supreme  Court 
and  as  perceived  by  those  who  have  given  the  matter  the  kind  of  deep 
thought  and  attention  which  it  deserves. 

The  Court  points  out  that,  and  I  quote  from  Justice  Marshall, 
"Even  the  most  lengthy  and  expensive  trial  could  not,  in  the  final 
analysis,  cope  with  the  problems  of  double  recoveiy  inherent  in 
allowing  damages  for  harm  both  to  the  economic  interests  of  individuals 
and  for  the  quasi-sovereign  interests  of  the  State." 

The  former  speakers  have  glossed  over  the  key  words  of  the  Clayton 
Act,  section  4,  relating  to  the  recovery  of  damages. 

"B3'"  reason  of."  Those  are  the  key  words.  The  recover}'-  is  limited  to 
injury  suffered  by  reason  of  the  violations.  That  means  that  you  have 
a  causal  factor.  You  have  got  to  show  that  the  violations  were  the 
proximate  cause  of  the  alleged  harm  to  the  general  economy  of  the 
State.  And  you  have  not  begun  to  prove  that  by  saying  that  the 
revenues  of  the  State  have  declined  or  its  expenditures  have  increased. 

Expenditures  of  my  native  city  have  increased  to  the  point  where  we 
have  a  financial  crisis.  And  the  revenues  of  this  Federal  Government 
have  been  reduced  because  of  the  economic  conditions  in  which  we 
find  ourselves. 

I  defy  a  Solomon  to  prove  any  causal  relation  between  the  multi- 
farious violations  of  law  that  constitute  infractions  of  the  antitrust 
laws  and  the  loss  of  revenues  to  the  State,  or  the  increase  in  its  expendi- 
tures. It  is  a  logically  impossible  task. 
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And  before  you  write  into  law  something  which  you  have  been 
requested  to  do,  but  which  is  illogical,  and  is  incapable  of  adminis- 
tration, I  think  you  ought  to  pause. 

I  am  asking  you  to  concentrate  your  attention  now  on  some  of  the 
problems  that  will  arise. 

I  think  you  owe  it  to  the  American  people,  j^our  staff,  your  counsel, 
yourselves,  the  committee,  the  Judiciary  Committee,  and  the  Con- 
gress of  the  United  States  to  specify,  with  particularity,  the  types  of 
violations  that  could,  conceivably,  affect  the  economy  of  the  State, 
and  then  indicate  how  any  court  and  jury  could  measure  in  dollars, 
any  such  injury. 

Now,  whenever  you  talk  about  these  things,  immediately  there 
comes  to  the  forefront,  the  poor  injured  consumer  and  the  flagrant 
antitrust  violation  of  price  fixing.  This  statute  is  not  limited  to  price 
fixing,  and  it  is  not  limited  to  injuries  to  consumers.  It  applies  to  all 
antitrust  violations  and  it  applies  to  injuries  to  any  person  in  the 
United  States  suffering  from  an  antitrust  infraction. 

Now,  the  attorney  general  of  the  State  of  Virginia  suggested  that 
the  bill  be  limited. 

Well,  I  would  go  bej^ond.  I  think  the  bill  should  be  dropped.  But 
I  certainly  endorse  his  notion  of  limiting  the  scope  of  the  bill,  but 
do  not  limit  it  in  an  ambiguous  way. 

And  Senator  Hruska  was  very  perceptive  in  the  questions  that 
he  put.  If  this  is  a  bill  intended  to  protect  consumers,  say  so.  And 
limit  the  bill  to  consumers.  That's  not  the  Rodino  bill,  and  it  is  not 
the  omnibus  bill.  It  is  not  limited  to  consumers  at  all. 

Now,  I  will  address  myself  to  that  phase  of  the  parens  patriae  bill 
in  a  moment,  but  I  now  am  dealing  with  the  part  having  to  do  with 
the  injury  to  the  general  economy. 

Let  us  suppose  that  we  have  the  flagrant  antitrust  violations  like 
price  fixing,  division  of  territories,  allocation  of  customers,  control  of 
production  at  any  of  the  levels  of  our  economy;  manufacturing  of 
finished  products,  manufacturing  of  industrial  products  to  be  further 
processed,  manufacturing  of  items  intended  for  ultimate  consumer  use, 
manufacturing  of  parts  that  are  used  in  assembling  other  products. 

Suppose  the  restraints  occur  at  any  one  of  the  distribution  levels 
that  exist  in  our  econom}'^.  What  are  the  facts  that  the  subcommittee 
has  in  mind  that  would  constitute  an  injury  to  the  State's  economy? 
How  does  one  prove  that  the  economy  of  a  State,  or  a  group  of  States, 
or  all  of  the  States,  have  been  injured  by  a  merger,  which  is  an  anti- 
trust violation?  How  does  one  prove  that  such  violations  as  vertical 
territorial  restraints,  consignment,  agreements,  agreements  not  to 
contest  the  validity  of  a  patent,  exclusive  dealing,  price  discrimina- 
tion, are  the  proximate  cause  of  injury  to  the  general  economy  of 
the  State? 
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Now,  the  courts  have  indicated  that  they  do  not  think  that  these 
problems  can  be  resolved. 

I  think  this  committee  has  to  earnestly  wrestle  with  the  way  in 
which  you  prove  this  causal  factor. 

Senator  Hart.  Professor? 

Professor  Handler.  Yes,  indeed? 

Senator  Hart.  So  that  we  understand  each  other 

Professor  Handler.  I  am  a  little  deaf.  So  I  am  going  to  ask  you  to 
talk  a  little  louder. 

Senator  Hart.  Well,  I  am  a  little  slow.  So  together  we  will  make  out. 

Professor  Handler,  Right. 

vSenator  Hart.  If  proof  is  possible,  that  because  of  an  antitrust 
offense — Detroit,  for  example,  atrophies  as  an  auto  center — there 
should  be  recovery  available  to  the  governmental  unit,  should  there 
not? 

Professor  Handler.  You  are  asking  me  that  if  the  impossible  be- 
comes possible,  would  I  change  my  view? 

Senator  Hart.  1  am  rejecting  the  assumption  that  it  is  impossible 
to  prove. 

Professor  Handler.  I  know  you  are. 

Senator  Hart.  And  I  am  inquiring  if  you  would  assume  it  is  pos- 
sible, would  you  then  agree  that  we  ought  to  be  able  to  do  it? 

Professor  Handler.  I  am  asking  you,  in  turn,  to  give  me  a  concrete 
case  where  an  antitrust  violation  has  affected  the  general  economy 
of  the  State  in  such  a  way  as  to  be  capable  of  m_onetary  measurement. 
And  if  3^ou  give  me  such  a  case,  I  would  say  that  I  have  no  objection 
whatsoever  in  having  recovery  of  provable  damage. 

But,  wath  all  respect  to  the  learned  Senator  from  the  State  of 
Michigan,  I  defy  you  to  give  me  such  a  state  of  facts. 

I  have  pondered  over  this  and  I  know  of  no  such  instance  where  you 
can  prove  that  the  general  economy  has  suffered. 

Now,  I  do  not  know  whether  the  Senator  knows  that  after  the 
Georgia  case,  which  was  an  original  case  that  came  before  the  U.S. 
Supreme  Court  where  they  upheld  parens  patriae  imder  section  16, 
not  damages  but  an  injunction,  the  matter  went  back  to  a  special 
master,  and  the  case  died.  And  nothing  ever  happened  because  of  an 
absence  of  proof. 

The  injury  to  the  general  economj?-  could  not  be  shown  sufficient 
to  warrant  an  injunction,  to  say  nothing  about  an  injury  sufficient 
to  warrant  the  recovery  of  damages. 

Now,  I  turn  to  what  is  the  more  important  aspect  of  the  bill,  the 
part  that  has  to  do  with  parens  patriae  for  injury  suffered  by  citizens, 
residents,  or  persons  in  a  particular  State. 
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It  is  quite  extraordinary  to  me,  and  I  think  it  should  be  quite  extraor- 
dinary to  you  that  the  Rodino  bill,  as  originally  introduced,  had  no 
provision  whatsoever  for  exclusion. 

The  net  result  was  that  the  Rodino  bill,  a  bill  introduced  by  the 
chairman  of  the  House  Committee  on  Antitrust  and  Monopoly, 
a  bill  intended  to  promote  antitrust  in  this  countr}'-,  had  the  effect,  as 
written,  of  abolishing  the  treble-damage  action,  which  is  the  most 
potent  weapon  in  the  antitrust  arsenal. 

That  is  a  rather  extraordinary  statement,  is  it  not?  But  all  injuries 
to  all  persons  within  a  vState  were  vested  in  the  attorney  general  of  the 
State.  And  I  say,  by  simple  mathematical  logic,  if  you  give  some 
things  exclusively  to  the  attorney  general,  and  you  have  no  provision 
for  exclusion  or  for  opting  out,  you  have  taken  it  away  from  somebody 
else. 

How  anyone  could  believe  that  that  would  have  the  effect  of  en- 
hancing the  potency  of  antitrust  enforcement  is  completely  beyond 
me. 

Now,  Your  Honors  had  the  prescience  of  providing  for  exclusion. 
And  your  bill  provides  that  these  actions  of  all  persons  injured,  vest 
in  the  State  unless  the  party  injured  opts  out  or  excludes  himself 
from  the  proceedings  witiiin  a  period  of  30  days  after  a  publication  of 
notice. 

Now,  I  want  to  emphasize  the  point,  with  all  the  energy  and  ear- 
nestness of  wliich  I  am  capable,  that  this  bill  does  not  apply  to  con- 
sumers only.  It  applies  to  businessmen,  manufacturers,  suppliers, 
competitors,  wholesalers,  retailers,  anyone  who  is  injured  by  an 
antitrust  infraction.  His  Federal  right  of  action  is  taken  away  and 
transferred  to  the  State  of  his  residence  unless  prompt  action  is  taken 
to  preserve  his  rights  in  response  to  a  published  notice  that  may  never 
come  to  his  attention. 

And  I  ask  the  subcommittee,  does  it  feel  that  this  is  a  fair  provision? 
Does  it  feel  that  this  is  a  provision  which  is  consistent  with  American 
traditions;  to  confiscate  a  right  of  action  when  some  of  them  involve 
vast  millions  of  dollars  and  vest  it  in  a  State  if  there  has  been  a  failure 
to  opt  out  within  the  limited  period  of  time  set  forth  in  the  bill? 

If  you  study  the  origins  of  the  concept  of  parens  patriae  which  we 
have,  and  I  have  with  me  one  of  my  partners  who  has  written  the 
leadmg  article  on  the  subject  with  another  one  of  my  partners  which 
was  quoted  in  the  Havjaii  case  by  the  U.S.  Supreme  Court,  this  was  a 
device  by  which  the  State  brought  parens  patriae  actions  for  paupers, 
lunatics,'  and  other  kinds  of  people  unable  to  maintain  and  protect 
their  owoi  rights  and  interests. 

Is  there  any  reason  why  we  should  treat  modern  businessmen  like 
paupers  and  lunatics,  incompetents,  that  their  suits  have  to  be 
brought  by  the  States'  attorneys  general? 
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So  the  very  least  you  can  do  if  you  are  interested  in  consumers  is 
to  say  so,  and  limit  this  bill  as  a  parens  patriae  bill  b}^  States  in  behalf 
of  consumers.  But  then  you  have  a  lot  of  additional  questions. 

Let  me  take  one  example  to  show  you  the  kind  of  difficulty  that 
you  run  into  when  you  talk  about  consumer  injuries. 

Everything  that  happens  in  life,  ultimately,  affects  the  consumer. 
If  an  arsonist  burned  down  a  factory  to  its  foundation  so  that  goods 
are  not  produced,  that  could  create  a  scarcity.  That  could,  ultimately, 
have  an  effect  on  the  price  level. 

Many  things  that  you  gentlemen  do  on  the  floor  of  Congress,  with 
all  the  best  intentions  in  the  world,  have  deleterious  effects  upon 
consumers. 

You  cannot,  in  stimulating  the  economy  as  you  are  doing,  go  in  for 
deficit  financing  at  the  rate  of  which  this  country  is,  without  fueling 
the  forces  of  inflation. 

You  cannot  adopt  measures  that  create  unemployment,  as  this 
Government  has  done,  without  hurting  the  consumer. 

The  fact  that  the  consumer  is  hurt,  does  not  necessarily  mean  that 
he  has  a  cause  of  action.  We  protect  the  consumer  in  other  ways. 

Now,  let  me  take  a  specific  example. 

Both  of  you  Senators  know,  in  particular.  Senator  Hart,  who  comes 
from  Michigan,  that  an  automobile  consists  of  innumerable  compo- 
nents, some  of  which  are  manufactured  by  the  automobile  companies, 
some  of  which  are  obtained  from  other  manufacturers. 

Let  us  take  a  spark  plug  or  a  tire,  or  the  steel,  aluminum,  or  plastic 
used  in  the  vehicle.  Let  us  suppose  that  there  is  price  fixing  at  the 
manufacturing  level  for  one  or  more  of  these  items. 

The  overcharge  is  paid  by  the  automobile  manufacturer  in  the  first 
instance.  If  he  absorbs  the  overcharge,  he  is  the  only  one  who  has  been 
injured,  and  a  suit  by  anyone  else  further  down  the  line  of  distribution 
would  necessarily  fail. 

Let  us  suppose,  however,  that  it  can  be  proved,  in  spite  of  accounting 
difficulties,  that  he  has  included,  in  whole  or  in  part,  the  overcharge 
as  one  of  the  elements  of  his  own  price. 

The  automobile  manufacturer  may  sell  through  wdiolesale  dis- 
tributors or  directly  to  the  retailer.  And  the  retailer,  then,  resells  to 
the  consumer. 

The  overcharge,  we  will  assume,  is  included  in  the  published  price 
of  the  automobile. 

However,  the  wholesaler  may  get  a  discount  from  the  manufacturer 
or  the  wholesaler  may  give  a  discount  to  the  dealer,  or  the  dealer  may 
make  his  purchases  as  part  of  special  promotions. 

The  ultimate  bu3'er  comes  into  the  showroom  and  engages  in  hard 
bargaining.  He  may  receive  the  published  allowance.  He  may  receive 
a  generous  trade-in,  or  he  ma}^  be  given  a  discount  from  the  published 
price  based  on  his  bargaining  ability. 

Now,  let  us  go  back,  then,  and  assume  that  the  automobile  manu- 
facturer purchased  from  a  price  fixer  one  or  more  components.  How 
does  the  consumer  establish  that  the  antitrust  illegality,  somewhere 
back  in  the  chain,  was  the  proximate  cause  of  the  injury  that  he  may 
have  suffered? 

Justice  Holmes  dealt  with  that  problem.  Justice  Brandeis  dealt 
with  that  problem.  Some  of  the  titans  of  the  law  have  dealt  with  that 
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problem.  They  concluded  that  the  direct  purchaser,  the  first  purchaseri 
is  the  one  who  may  sue  and  no  one  else,  on  the  theory  that  when  he  is 
made  whole,  the  benefits  are  passed  down  the  line  of  distribution, 
ultimately,  to  the  consumer. 

You  have  my  statement  and  I  am  not  going  to  take  much  more 
time.  I  am  not  going  to  discuss  this  matter  any  further.  I  am  not 
going  to  discuss  the  Bayh  bill  which  leaves  me  absolutel}^  speechless. 

To  say  that  20  percent  of  the  gross  revenues  of  a  company  shall  be 
assessed  as  damages  whenever  there  is  an  antitrust  violation,  when  you 
can  have  hundreds  of  different  tj^pes  of  violations,  it  is  clear  that  the 
bill  is  not  addressed  to  the  severity  of  the  violation.  It  is  not  addressed 
to  the  injurj^  which  it  has  caused.  And  20  percent  of  the  gross  revenues 
of  a  company  can  amount  to  a  lot  of  money. 

You  could  have  a  minor  violation  by  a  meat  company  that  does  a 
billion  dollars  worth  of  business. 

Typicall}'-,  in  the  meat  business,  you  are  lucky  if  3'ou  make  $10 
million  after  taxes  on  the  basis  of  $1  billion  of  gross  revenue.  So  for 
an  unlawful  provision  in  a  patent  license  agreement,  or  in  a  contract, 
you  would  assess  damages  of  $200  million.  That  hardly  makes  sense. 

I  say,  with  all  the  earnestness  of  wliicli  I  am  capable,  and  I  quote 
from  m}'  own  statement,  business  is  not  a  dirty  eight-letter  word. 
Business  is  necessary  for  the  welfare  of  this  country. 

You  do  not  want  a  Federal  economy  like  a  city  economy,  where  it 
is  said,  that  of  every  four  people,  one  is  on  relief,  one  is  in  the  employ 
of  the  Government,  and  two  are  gainfully  employed. 

Mr.  Kauper  said  this — he  is  no  apologist  for  defendants,  he  is  in 
charge  of  the  enforcement  of  the  antitrust  laws ;  a  very  able  man — he 
said  that  if  3^ou  leave  these  matters  unquantified,  you  can  have  damages 
assessed  that  would  drive  into  bankruptcy,  the  largest  companies  of 
this  country;  companies  that  are  multibillion  in  assets. 

Do  you  want  to  drive  the  companies  in  this  country  into  bank- 
ruptcy, and  drive  people  out  of  employment? 

I  say  that  you  are  throwing  the  baby  out  with  the  bath.  You  have 
just  raised  the  penalties.  If  you  want  to  raise  the  penalties  some  more, 
consider  that.  Likewise,  if  you  want  to  consider  other  deterrents. 
But  do  not  create  a  reign  in  which  modern  business  cannot  perform  its 
salutary  purposes. 

Now,  your  bill  presupposes  a  set  of  facts  which  simply  does  not 
exist. 

You  assume  widespread  violation  of  the  antitrust  laws  that  are  not 
vindicated.  That  just  is  not  so. 

You  have,  approximately,  several  hundred  cases  brought  by  the 
Department  of  Justice,  that  are  pending  in  the  courts.  They  are  not 
tried  because  you  do  not  have  enough  judges.  You  have  1,200  total- 
damage  actions  brought.  They  are  piled  up  in  the  courts. 

You  have  increased  the  powers  of  the  Federal  Trade  Commission. 
You  have  a  private  bar  that  spends  99  percent  of  its  time  enforcing 
the  antitrust  laws  by  prophylactic  advice,  advising  people  not  to 
violate  the  antitrust  laws. 

Now,  the  learned  attorney  general  from  the  State  of  Virginia  took 
some  potshots  at  page  15  and  16  of  my  presentation.^ 

5  Mr.  Handler  is  referring  to  Mr.  Miller's  testimony  on  p.  276. 
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? '  It  happens  that,  in  my  career,  I  take  great  pride  in  what  I  did  in 
getting  the  States  into  the  Antitrust  Act. 

Wlien  Senator  Javits  was  attorney  general  of  my  State,  he  ap- 
pointed me  as  the  head  of  a  prestigious  committee.  At  that  time — I 
think  he  is  now  concluding  his  third  term,  so  we  are  talking  about 
15  or  16  years  ago — we  made  a  study  of  the  States'  statutes.  They 
were  a  dead  letter  in  most  of  the  50  States. 

I  had  Jack  Greenberg  of  the  NAACP  as  my  executive  director. 
We  rewrote  the  State's  statute.  We  had  the  support  of  the  present 
Vice  President.  We  rendered  a  report.  The  statute,  as  we  reworked 
it,  was  enacted. 

We  then  went  to  the  subject  of  unfair  competition.  This  led  to  a 
movement  throughout  the  States,  and  new  legislation  was  enacted. 

Why  don't  the  States'  attorneys  general  enforce  their  own  laws? 

Isn't  it  a  curious  federalism  that  the  Federal  laws  should  be  en- 
forced by  the  States?  Wlien  they  are  injured  in  their  proprietary 
capacity,  they  should  bring  suit. 

If  you  want  to  protect  the  consumers,  you  have  pending  in  Con- 
gress, a  consumer  agency  bill.  Why  do  you  need  anybody  other  than 
the  Federal  Government  to  protect  the  consumers  of  this  country? 

If  the  Attorney  General  of  the  United  States,  who  knows  the  facts, 
you  have  given  him  the  money,  you  propose  to  treble  his  appropria- 
tion— if  he,  having  made  an  investigation,  concludes  that  consumers 
have  been  hurt  and  that  they  are  incapable  of  protecting  themselves, 
and  he  so  certifies,  let  him  or  the  FTC  bring  an  action.  That's  the 
simple  way  of  doing  it. 

Now,  I  think  the  facts  speak  for  themselves. 

Your  question.  Senator  Hruska,  was  never  answered;  why  they 
hire  lawyers  on  a  contingency  basis.  And  I  think  it  would  be  very 
helpful  if  this  committee  were  to  ask  the  attorneys  general — you 
said  you  would  send  them  questions.  Let  them  list  the  names  of  the 
attorneys  whom  they  have  retained,  and  the  amount  that  those 
attorneys  received  in  cases  that  were  settled.  You  would  be  shocked. 

Individual  attorneys  have  received  more  than  used  to  be  appro- 
priated for  the  FTC  or  the  Department  of  Justice.  You  are  talking 
about  millions  of  dollars. 

Wliy  should  you  create  this  kind  of  a  bonanza  for  lawyers?  I  do 
not  understand  it. 

Let  me  just  conclude. 

I  brought  with  me  a  lecture,  in  which  I  did  a  great  deal  of  work, 
which  I  delivered  on  April  5  as  part  of  law  alumni  symposium  of 
Columbia  University  Law  School,  which  shortly  will  be  published. 

This  paper  deals  not  only  with  the  narrow  topics  that  I  have 
discussed,  but  with  other  aspects  of  pending  antitrust  measures  that 
are  now  being  considered  by  both  the  House  and  Senate. 

In  the  hope  that  what  I  have  written  may  provide  some  enlighten- 
ment, I  am  submitting  a  handful  of  copies  to  the  members  of  the 
subcommittee,  I  understand  that  you  have  10,  for  your  personal  use 
or  in  the  chairman's  discretion  that  might  be  published  as  an  annex 
to  my  remarks. 

Members  of  the  subcommittee.  Senators  Hart  and  Hruska,  I  have 
spent  almost  five  decades  of  my  life  in  the  vineyards  of  antitrust. 
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I  have  participated,  either  professional!}'-  or  on  my  scholarly  work, 
in  every  antitrust  development  in  the  past  50  years. 

My  experience  has  not  been  limited  to  any  one  side.  I  have  repre- 
sented plaintiffs  and  got  enormous  recoveries  for  my  clients  on  proving 
that  they  were  damaged;  some  of  the  largest  recoveries  in  the  history 
of  this  Nation. 

I  have  represented  defendants  in  antitrust  litigation  of  the  most 
complex  and  historic  proportions.  I  have  worked  closely  with  the 
Antitrust  Division  in  the  past.  I  have  taught  the  subject  for  45  years 
at  Columbia,  and  I  have  written  and  lectured  extensively  on,  vhtually, 
every  aspect  of  antitrust  and  its  enforcement. 

As  I  stated  on  another  occasion  when  I  appeared  before  Representa- 
tive Rodino's  subcommittee,  I  feel  that  when  I  appear  before  the 
present  subcommittee  that  I  am  walking  into  a  lion's  den. 

It  is  not  very  pleasant  to  give  testimony  that  runs  counter  to  the 
view  of  many  members  of  the  committee.  It  is  much  more  conducive 
to  a  quiet  life  to  hold  one's  peace  and  avoid  open  criticisms  of  another's 
handiwork. 

I  fully  share,  and  I  have  an  open  record,  and  my  record  supports 
my  statement,  that  I  share  this  subcommittee's  belief  in  the  free 
market,  and  the  beneficence  of  free  and  open  competition.  I  believe 
with  you  in  vigorous  and  effective  enforcement. 

However,  the  means,  in  m}'-  opinion,  you  are  proposing  will  turn 
out  to  be  counterproductive  and  injure  the  country  to  which  we  owe 
so  much. 

For  these  reasons,  in  response  to  your  invitation,  I  have  come  here 
to  voice  my  firm  opposition  to  the  provisions  of  the  bill  which  I  have 
discussed. 

I  thank  you  for  permitting  me  to  appear. 

Senator  Hart.  Professor,  thank  you  for  your  testimony.  And  let 
me  order  printed  in  the  record,  the  as  yet  not  published  article,, 
copies  of  which  you  furnished  the  subcommittee.  Though  it  looks 
massive,  it  is,  in  truth,  only  some  70  type^vritten  pages,  so  that  it 
will  be  an  appropriate  addition  for  our  record.^ 

Professor  Handler.  I  appreciate  it,  because  it  presents  facts  which 
are  not  generally  known  and  which  are  contrary  to  some  of  the  facts 
that  have  been  testified  to  in  this  committee,  based  upon  Govern- 
ment sources. 

Senator  Hart.  Just  as  Attorney  General  Miller  reacted  to  pages 
15  and  16  of  your  prepared  statement,  I,  of  course,  would  react  to 
pages  around  65  to  70  in  tliis  document  you  just  handed  me. 

Professor  Handler.  I  can  well  understand  that.  Senator,  but  I 
had  a  special  study  made,  and  I  wish  you  would  examine  that  special 
stud}''.  I  think  that  you  will  find — and  I  wish  you  would  ask  the 
Census  Bureau  to  tell  you  whether  or  not  there  is  more  inflation  in 
the  concentrated  than  in  the  less  concentrated  industries. 

At  Airlie,  wdiich  both  of  you  Senators  attended  in  part,  I  asked 

Professor  Weiss,  the  outstanding  expert  on  these  figures,  the  question 

which  I  quote  on  the  relation  between  concentration  and  inflation. 

And  you  will  find  that  he,  on  the  basis  of  his  studies,  finds  less  inflation 

-in  the  concentrated  industries  than  in  the  competitive. 

1  "Antitrust — Myth  and  Reality  in  an  Inflationary  Era,"  p.  618. 
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I  have  taken  too  much  time. 

Senator  Hart.  Let's  assume  that  in  the  markup  we  process  a  bill 
out  which  would  eliminate  the  damage  to  the  general  economy  of 
the  State,  and  that  we  would  require  a  notice  comparable  to  that 
which  is  required  in  rule  23.  How  severely  would  you  then  criticize 
title  IV? 

Professor  Handler.  The  bill  has  to  be  limited  to  consumers,  every- 
one else  can  take  care  of  themselves. 

Senator  Hart.  All  right. 

Professor  Handler.  We  agree. 

Senator  Hart.  We  agree. 

Professor  Handler.  But  this  bill — the  present  bill  is  not  so  limited. 

Senator  Hart.  No,  it  is  not. 

Professor  Handler.  Second,  I  tliink  that  the  best  guardians  of 
the  consumer  would  be  the  Attorney  General  in  the  cases  that  the 
Attorney  General  brings  and  the  FTC,   to  cases  that  they  bring. 

And  they  would  certif}^ — don't  forget  the  Statute  of  Limitations  is 
suspended — sometime  in  the  course  of  their  litigations  that  this  is 
the  tj'pe  of  violation  that  has  injured  consumers,  and  then  they  would 
bring  the  suit  for  consumers  and  the  money  would  be  distributed  to 
the  consumers,  and  not  to  the  States  and  not  to  the  lawyers. 

You've  created  the  statutes,  you  can  use  the  money  just  the  same 
as  the  States.  You  have  a  witness  today  who  will  tell  you,  that  in  the 
tetracycline  cases,  only  about  20  percent  of  the  consumers  made 
claims  for  the  money,  the  rest  went  for  other  purposes. 

That  would  be  my  suggestion. 

Senator  Hart.  Senator  Hruska? 

Senator  Hruska.  Well,  I  just  wanted  to  thank  you  for  being  here. 
Professor  Handler.  And  Mr.  Chairman,  I  am  particularly  pleased 
that  his  treatise  will  be  placed  in  the  record. 

Professor  Handler  was  kind  enough  to  send  me  an  advance  copy. 
It  was  not  thoroughly  edited  yet,  but  I  enjoyed  it  very  much.  I  didn't 
read  it  from  cover  to  cover,  but  I  read  enough  of  it  to  know  that  it  is 
highly  pertinent  to  this  series  of  hearings  which  we  are  now  holding. 

Professor  Handler.  I  deeply  appreciate  your  kind  remarks.  Thank 
you,  very  much. 

Senator  Hart.  Professor,  may  we,  if  there  are  questions,  as  we  did 
with  the  attorney  general,  submit  them  to  you  in  writing? 

Professor  Handler.  By  all  means.  I  will  be  happy  to  answer  any 
questions  you  may  care  to  put  to  me. 

[The  prepared  statement  of  Professor  Handler  follows.  Testimony 
resumes  on  p.  306.] 

Prepared  Statement  of  Milton  Handlkr  on  S.  1284  (the  "Antitrust  Im- 
provements Act  of  1975"),  June  3,  1975 

In  the  twenty  minutes  allotted  for  my  oral  statement,  I  can  discuss  only  a  few 
of  the  salient  features  of  the  omnibus  bill  now  under  consideration  by  this 
Subcommittee. 

First,  I  want  to  say  word  about  the  changes  proposed  by  Title  VI  in  the  effect 
to  be  accorded  a  nolo  contendere  plea.  At  the  very  outset  of  my  legal  career,  I 
devoted  many  daj's  and  nights  in  exploring  the  origins  of  this  plea  in  English  and 
American  law.  I  was  with  Justice  Stone  as  his  law  clerk  when  he  wrote  Hudson  v. 
United  Slates,  272  U.S.  451  (1926),  which  upholds  the  power  of  the  Court  to  im- 
pose a  penal  sentence  upon  one  who  pleads  7wlo.  The  significance  of  the  plea  is  that 
it  provides  a  useful  instrument  by  which  litigation  can  be  concluded  on  the  basis 
of  admissions  made  in  the  particular  case  which  have  no  effect  in  any  other  case. 
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If  one  who  pleads  nolo  is  subject  not  only  to  imprisonment  and  fines  but  is  also 
bound  by  his  admission  in  subsequent  civil  suits,  the  plea  of  nolo  for  all  essential 
purposes  is  converted  into  a  plea  of  guilty.  There  is  thus  lost  a  flexible  device 
by  which  criminal  cases  can  be  expeditiously  terminated. 

Your  Honors  are  aware  that  most  criminal  antitrust  cases  are  concluded  by 
nolo  pleas.  During  the  ten  years  from  1965  to  1974,  a  total  of  149  criminal  cases 
were  filed,  of  which  120  were  disposed  of  by  nolo  pleas  and  26  were  tried.  On  the 
basis  of  annual  averages,  the  figures  are  15  criminal  cases  instituted,  12  settled 
by  nolo  pleas,  and  less  than  3  actually  tried. 

If  the  effect  of  a  7iolo  plea  is  changed  as  proposed,  what  is  the  incentive  for 
anvone  to  settle  a  criminal  case?  Rather  than  plead  nolo,  why  not  go  to  trial 
and  take  one's  chances?  If  the  effect  of  this  measure  is  to  discourage  settlements, 
we  will  have  more  criminal  cases  pending  in  the  courts  than  the  Departmerit 
can  prosecute  or  the  courts  adjudicate.  Adding  appropriations  to  the  Department's 
budget  may  increase  its  manpov^er,  but  it  does  not  add  to  the  experience  that  is 
needed  successfully  to  try  a  criminal  case.  But  what  is  even  more  significant  is 
that  most  trial  judges,  with  all  of  the  other  cases  now  assigned  to  them,  can  only 
handle  a  limited  number  of  antitrust  cases — criminal,  civil,  public  or  private. 
Antitrust  cases  take  weeks  to  try,  and  put  the  trial  judge  out  of  circulation  so 
that  he  is  unable  to  handle  other  pressing  matters.  The  annual  number  of  civil 
suits  started  by  the  Government  runs  around  43;  in  1974,  the  last  year  for  which 
statistics  are  available,  as  many  as  1,230  private  treble  damage  actions  were 
commenced.  The  Tunney  bill,  which  is  now  law,  is  making  more  difficult,  as  was 
its  intention,  the  settlement  of  Government  civil  cases  by  consent  decree.  If  a 
preponderant  number  of  criminal  and  Government  civil  proceedings  are  to  be 
tried  and  not  settled,  we  will  have  to  have  many  more  judges  than  we  now  have. 
I  want  to  make  clear  that  I  am  not  talking  merely  of  doubling  the  number  of 
judges,  but  of  a  much  greater  multiplying  factor.  This  means  more  courthouses 
and  more  ancillary  personnel,  all  at  large  public  expense.  I  believe  it  is  appro- 
priate to  ask  for  what  purpose.  Does  it  make  sense  to  intensify  the  present  crisis 
in  the  federal  courts  in  order  to  simplify  the  task  of  those  who  bring  treble  damage 
actions?  Shouldn't  this  Subcommittee,  which  is  part  of  the  Judiciary  Committee, 
follow  Chief  Justice  Burger's  suggestion  and  issue  a  judicial  impact  statement 
on  the  bill  as  a  whole,  as  well  as  in  regard  to  its  separate  titles? 

In  point  of  fact,  it  is  a  mistake  to  assume  that  this  change  eases  the  burden 
of  the  treble  damage  plaintiff  to  any  significant  degree.  At  the  time  when  Section 
5  of  the  Clayton  Act  was  enacted,  endowing  judgments  of  conviction  with  prima 
facie  effect  in  private  civil  litigation,  the  then  governing  rules  of  procedure  did 
not  provide  for  the  comprehensive  discovery  that  is  now  available  to  litigants; 
very  few  treble  damage  actions  had  been  successfully  prosecuted;  the  antitrust 
laws  were  enforced  by  a  corporal's  guard  only;  the  annual  appropriations  for 
antitrust  enforcement  were  no  more  than  approximately  a  quarter  of  a  million 
dollars  a  year;  there  was  no  Federal  Trade  Commission  conducting  investigations 
and  instituting  proceedings;  there  were  no  investigations  by  House  or  Senate 
Antimonopoly  Subcommittees;  and  there  was  virtually  no  expertise  on  the  part 
of  the  private  bar  in  trying  antitrust  cases.  Today  the  situation  is  quite  different. 

I  can  assure  this  Subcommittee  that  no  experienced  antitrust  lawyer  would 
heavily  rely  on  the  prima  facie  effects  of  either  a  gulity  plea  or  a  plea  of  nolo  if  the 
present  bill  becomes  law.  We  had  pleas  of  guilty  in  the  treble  damage  private 
actions  brought  against  the  electrical  equipment  industry  in  which  I  was  one  of 
the  lead  counsel.  We  built  our  case  through  discovery.  One  wants  real  and  per- 
suasive evidence  to  convince  the  jury  not  only  that  there  has  been  wrongdoing 
but  that  the  wrongdoing  proximately  injured  the  plaintiff  in  its  "business  or 
property" — which,  after  all,  is  the  heart  of  a  private  action  and  as  to  which  the 
plea  has  no  relevance.  To  reh"  exclusively  upon  the  prima  facie  effect  of  a  plea 
would  be  to  diminish  rather  than  to  enhance  the  prespects  of  substantial  recovery. 

In  sum,  therefore,  what  you  are  doing  here,  contrary  to  the  purpose  of  the 
omnibus  bill,  is  to  impede  the  administration  and  enforcement  of  antitrust  by 
compelling  the  trial  of  most  criminal  cases  without  any  real  compensating  advan- 
tage to  anyone.  In  my  opinion,  this  provision  is  misdirected  and  should  be 
abandoned. 

I  now  turn  to  Title  IV,  the  parens  patriae  provisions  of  the  bill.  The  thrust  of 
this  title  is  to  overturn  the  recent  decision  of  the  Supreme  Court  in  Hawaii  v. 
Slandard  Oil  of  California,  405  U.S.  251  (1972),  the  opinion  in  which  was  written 
by  Justice  Marshall,  whose  antitrust  credentials  are  as  impeccable  as  his  devotion 
to  the  interests  of  the  downtrodden,  the  underprivileged  and  the  exploited.  The 
title  rests  on  premises  which  txie  Court  demonstrated  are  dubious  and  unsound. 
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The  bill  would  authorize  two  tj^pes  of  parens  patriae  suits:  (1)  to  recover  for 
damages  sustained  bj^  pei-sons  residing  in  the  state,  and  (2)  to  recover  for  damages 
to  the  general  economy  of  the  state.  1  propose  to  discuss  each  of  these  two  aspects 
of  the  title  separately. 

Absent  the  provision  for  exclusion,  which  was  not  included  in  the  House  bill 
as  originally  introduced,  the  title  would  in  effect  outlaw  the  treble  damage  action 
which  has  provided  the  stimulus  and  im.petus  for  effective  antitrust  enforcement. 
All  damages  suffered  bj^  any  person  residing  in  a  state  maj^  be  the  subject  of  suit 
by  the  state  to  the  exclusion  of  the  party  sustaining  the  loss  unless  he  excludes 
himself  by  affirmative  action  from  the  parens  patriae  action  within  a  period  of  30 
days.  As  drafted,  the  title  is  not  limited  to  parens  patriae  proceedings  in  behalf  of 
those  lacking  the  wherewithal  or  the  incentive  to  sue  on  their  own;  it  is  not  a 
device  to  protect  the  interests  of  the  disorganized  consumer;  it  applies  to  the 
claims  of  every  resident,  including  other  businessmen  such  as  competitors,  sup- 
pliers, distributors  and  the  like.  This  is  the  most  radical  change  in  the  antitrust  laws 
since  their  original  enactment.  It  takes  away  a  federal  right  of  action  of  the  party 
aggrieved  and  transfers  it  to  the  state  of  his  residence  unless  prompt  action  is 
taken  to  preserve  the  right  in  response  to  a  published  notice  that  may  never  have 
come  to  his  attention.  Does  the  Subcommittee  believe  that  to  be  fair?  To  be 
consistent  with  the  American  tradition  of  due  process?  What  reason  is  there  for 
the  dei^rivation  of  important  property-  rights?  How  will  such  a  procedure  enhance 
the  efficiency  of  antitrust  enforcement?  Does  this  Subcommittee  really  believe 
that  competitors,  direct  purchasers,  the  various  t.vpes  of  businessmen  who  are 
affected  by  antitrust  violations,  need  to  be  treated  like  paupers,  lunatics  and  the 
other  kinds  of  persons  for  whom  the  states  normally  act  as  parens  patriae? 

Even  were  the  bill  limited  to  consumer  injuries,  it  would  still  j^ose  many  serious 
problems.  Let  me  take  just  one  example.  The  members  of  this  Subcommittee  know 
that  an  automobile  consists  of  innumerable  components,  some  of  which  are 
manufactured  by  the  automobile  companies,  and  some  are  obtained  from  other 
manufacturers.  Let  us  take  a  spark  plug  or  a  tire  or  the  steel,  aluminum  or  plastic 
used  in  the  vehicle.  Let  us  suppose  that  there  is  price  fixing  at  the  manufacturing 
level  for  one  or  more  of  these  items.  The  overcharge  is  paid  bj^  the  automobile 
manufacturer  in  the  fii'st  instance.  If  he  absorbs  the  overcharge,  he  is  the  only 
one  who  has  been  injured,  and  a  suit  by  anj^one  else  further  down  the  chain  of 
distribution  would  necessarily  fail.  Let  us  suppose,  however,  that  it  can  be  proved, 
despite  accounting  difficulties,  that  he  has  included,  in  whole  or  in  part,  the  over- 
charge as  one  of  the  elements  of  his  own  price.  The  automobile  manufacturer 
may  sell  through  wholesale  distributors  or  directly  to  the  retailer,  and  the  retailer 
then  resells  to  the  consumer.  The  overcharge,  v\^e  will  assume,  is  included  in  the 
pul)lished  price  for  the  automobile.  However,  the  wholesaler  may  get  a  discount 
from  the  manufacturer,  the  wholesaler  may  give  a  discount  to  the  dealer,  or  the 
dealer  may  make  his  purchase  as  part  of  special  promotions.  The  ultimate  buA^er 
comes  into  the  showroom  and  engages  in  hard  bargaining.  He  may  receive  a 
published  promotion  allowance;  he  may  receive  a  generous  trade-in  or  he  may  be 
given  a  discount  from  the  published  price  based  upon  his  own  bargaining  ability. 
Let  us  assume  that  there  is  more  than  one  component  of  the  final  ]5roduct  that 
has  been  affected  by  some  kind  of  antitrust  illegality.  How  does  the  consumer 
establish  that  the  antitrust  illegality  somewhere  iDack  in  the  chain  was  a  proxi- 
mate cause  of  any  injury  that  he  may  have  suffered? 

Only  a  minute  fraction  of  the  antitrust  cases  that  have  been  brought  over 
the  years  have  to  do  with  conspiracies  at  the  retail  end,  where  the  ultimate 
consumer  is  the  direct  purchaser  and  the  immediate  victim.  The  overwhelming 
preponderance  of  the  cases  deal  with  antitrust  violations  at  levels  of  the  economy 
quite  remote  from  the  consumer.  It  may  be  that  ultimatelj^  the  consimicr  })ears 
in  whole  or  in  part  the  adverse  effects  of  the  violation.  But  our  law,  both  of 
torts  and  of  antitrust,  has  taken  the  wise  position  that  only  the  direct  purchaser 
from  the  wrongdoer  has  the  right  of  action,  whether  or  not  he  passes  on  the 
overcharge  to  others,  except  in  the  narrow  case  of  pre-existing  cost-plus  contracts 
where  the  overcharge  can  be  traced  with  certainty  down  the  chain  of  distribution. 
The  theory  of  the  taw  is  that  if  the  immediate  purchaser  has  been  made  whole, 
the  free  market  will  see  to  it  that  the  benefits  ore  passed  on  to  the  ultimate  con- 
sumer. It  is  impossible  to  believe  that  this  Subcommittee  intends  to  reject  the 
wisdom  of  such  titans  in  the  law  as  Holmes,  Brandeis,  White,  Warren,  Black, 
and  Harlan,  to  mention  only  some  of  the  jurists  who  have  restricted  recovery  to 
the  first  purchaser  in  the  chain  of  distril)ution.  I  would  urge  the  greatest  caution 
on  the  part  of  the  Subcommittee  before  overturning  the  well-considered  precedents 
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dealing  with  the  vexing  problems  of  the  rights  of  successive  purchasers  of  fabri- 
cated prodvicts  in  a  long  chain  of  manufacture  and  distribution  culminating  in 
purchases  by  ultimate  consumers. 

More  heinous  than  anything  else  is  that  the  amount  of  the  damages  is  to  be 
estimated  in  "the  aggregate"  without  regard  to  whether  actual  injury  has  been 
suffered.  To  me  this  provision  is  plainl}^  unconstitutional.  The  law  has  been 
extremely  liberal,  once  violation  and  injury  have  been  established,  in  permitting 
the  computation  of  damages  in  treble  damage  litigation.  But  to  dispense  with 
proof  of  individual  injury  and  to  authorize  the  aggregation  of  damages  gives 
legislative  sanction  to  a  process  of  sheer  guesswork  wliich  when  quantified  can 
inflict  irreparable  harm  to  our  economy. 

"When  we  talk  about  aggregating  damages  on  the  basis  of  statistical  or  sampling 
methods  to  determine  illegal  overcharges  or  excess  profits,  we  are  not  talking  about 
mere  chicken  feed.  The  settlement  in  the  antibiotics  case  was  modeled  in  part 
on  the  parens  patriae  concept.  The  settlements  provided  more  than  $loO-million 
for  all  classes  of  persons  allegedly  injured  by  the  defendants'  claimed  anti-trust 
wrongdoing.  If  the  purpose  of  the  omnibus  bill,  coupled  with  the  Antitrust 
Procedures  and  Penalties -Act,  is  to  provide  added  penalties  and  to  create  more 
substantial  deterrents  against  wrongdoing,  a  more  understandable  approach 
would  be  to  increase  the  penalties  and  provide  further  deterrents.  I  happen  to 
believe  that  neither  is  necessary,  but  such  an  approach  at  least  has  the  advantage 
of  being  direct.  Leaving  the  amount  of  the  penalty  unquantified  can  lead  to  the 
destruction  of  the  modern  business  system.  When  I,  say  this  I  am  not  indulging 
in  hyperbole;  I  speak  with  all  the  earnestness  at  mj^  command.  Title  IV  opens 
the  door  for  the  imposition  of  damage  recoveries  of  imlimited  dimension,  beyond  the 
capacity  of  many  businesses  to  psiy.  This  is  a  classic  case  of  overkill  and  throwing 
the  baby  out  with  the  bath  water.  It  is  a  distortion  of  the  word  "compensation" 
to  permit  the  recovery  of  damages  which  have  not  been  suffered  or  to  qualify  a 
recovery  without  regard  to  the  nature  and  extent  of  the  injury,  or  to  turn,  over 
damages  that  belong  to  one  person  to  somiCone  else,  or  to  have  them  escheat  to 
the  state. 

Shockingly,  the  parens  patriae  bill  now  pending  in  the  House,  recently  reported 
out  by  Represetnative  Rodino's  Subcommittee,  would  extend  this  notion  of 
"aggregate  damages"  beyond  parens  patriae  litigation  to  all  antitrust  actions 
certified  as  class  suits  under  Rule  23.  In  essence,  the  House  bill  seeks  to  legislate 
the  "fluid  recovery"  concept  which  the  Second  Circuit  has  branded  "illegal" 
and  "wholl}'  inappropriate"  in  the  context  of  class  action  litigation.  As  Judge 
Medina  wrote  for  the  Second  Circuit  in  the  Eisen  case: 

"Even  if  amended  Rule  23  could  be  read  so  as  to  permit  any  such  fantastic 
procedure,  the  courts  would  have  to  reject  it  a^  an  unconstitutional  violation  of 
the  requirement  of  due  process  of  law."  (479  F.  2d  at  1018). 

I  submit  that  the  courts  are  not  the  only  guardians  of  the  Constitution. 
Constitutional  guarantees  have  traditionallj^  been  respected  by  the  legislative 
and  executive  branches  of  government  as  well.  I  refuse  to  believe  that  this  or  any 
other  Congress  would  consciously  enact  legislation  that  runs  counter  to  our 
constitutional  recjuirements. 

AVhat  possible  reason  can  be  advanced  for  doing  away  with  proof  of  actual 
damages  simply  because  a  case  is  allowed  to  proceed  as  a  class  action?  It  should 
be  remembered  that  the  vast  majority  of  class  suits  do  not  involve  consumers, 
but  are  brought  on  behalf  of  businessmen  who  claim  substantial  damages  and  who 
are  perfectly  capable  of  making  the  effort  to  prove  those  damages.  Take,  for 
example,  an  antitrust  class  action  by  franchisees  against  their  franchisor.  If  a 
single  franchisee  brought  suit  under  Section  4,  he  would  be  required  to  demonstrate 
that  the  alleged  violation  was  in  fact  the  proximate  cause  of  injury  to  him  as  well 
as  the  amount  of  his  actual  damages.  But,  under  the  House  bill,  if  he  joins  in  a 
class  suit  with  other  franchisees,  neither  he  nor  any  other  member  of  the  class 
has  to  make  any  such  proof.  On  the  contrary,  by  the  use  of  streamlined  statistical 
procedures,  the  damages  of  the  class  as  a  whole  would  somehow  be  estimated 
and  he  would  be  able  to  share  in  the  recovery  on  a  pro  rata  basis,  regardless  of 
whether  or  not  he  himself  sustained  any  injuiy  whatsoever.  This  by  an}^  test  is 
pure  punishment  and  not  compensation.  Penal  fines  should  go  to  the  federal 
government  and  not  to  the  larivate  suitor. 

"We  are  in  the  midst  of  a  serious  recession;  some  would  call  it  a  depression. 
"We  haven't  begun  to  solve  the  problems  of  inflation.  We  are  engaging  in  deficit 
financing  of  unprecedented  scope  in  order  to  stimulate  the  economj'  and  to  provide 
employment.  It  has  always  been  the  theorj^  of  our  democratic  society  that  em- 


304 

ployment  should  be  provided  primarily  by  business  rather  than  by  the  Govern- 
ment. It  would  be  a  sorry  day  indeed  if  the  situation  with  regard  to  our  federal 
government  were  similar  to  that  now  prevailing  in  New  York  Git}',  where  it  is 
said  that  of  every  four  potential  wage  earners  one  is  on  relief,  one  is  employed  by 
the  city,  and  the  other  two  are  gainfully  emploj'ed  in  private  industry.  Yet  if 
we  impose  recoveries  that  will  bankrupt  or  financially  weaken  even  our  largest 
companies,  we  will  destroy  the  enterprises  that  have  hitherto  been  the  principal 
source  of  employment  in  this  country.  Is  it  not  time  that  we  adopted  a  policy  of 
cooperation  and  not  confrontation  in  regard  to  the  relationship  between  govern- 
ment and  business?  Business  is  not  a  dirty  eight-letter  word.  It  is  the  foundation 
of  our  national  economic  well-being.  Let  us  enforce  antitrust  with  vigor  and 
efficiency  but  let  us  not  go  overboard  and  lose  sight  of  our  true  objectives. 

I  turn  now  to  that  branch  of  the  title  that  deals  with  injury  to  the  general 
economy  of  the  state.  The  courts  tell  us  that  the  "general  economj^"  is  an  ab- 
straction and  that  logically  it  is  impossible  to  determine  whether  and  to  what 
extent  the  economy  has  been  harmed  by  the  antitrust  laws.  I  ask  the  members 
of  this  Subcommittee  to  specify  the  types  of  violations  that  could  affect  the 
economy  of  a  state  and  then  indicate  how  any  court  and  jury  could  measiire  in 
dollars  any  such  inju^J^  Suppose  there  is  price  fixing,  division  of  territories, 
allocation  of  customers,  control  of  production  at  any  of  the  levels  of  our  economy — 
manufacturing  of  parts,  manufacturing  of  finished  products,  manufacturhig  of 
items  intended  for  industrial  consumption,  or  manufacturing  of  products  in- 
tended for  ultimate  consumption.  Suppose  that  the  restraints  occur  at  any  one 
of  the  many  distributit)n  levels  that  exist — manufacturing,  wholesale  distribution, 
retail  sale,  ultimate  purchase.  Wtiat  are  the  facts  that  the  Subcommittee  has  in 
mind  that  would  constitute  an  injury  to  the  state's  economy?  How  does  one 
prove  that  the  econom.y  of  any  one  state  or  group  of  states  or  all  of  the  states  has 
been  injured  by  a  merger?  How  does  one  prove  that  such  violations  as  territorial 
restraints,  consignment  agreements,  an  agreement  not  to  contest  the  validity  of 
a  patent,  exclusive  dealing,  or  price  discrimination  are  the  proximate  cause  of 
injury  to  the  "general  economy"  of  a  state?  Since  the  judiciary  believes  that  it  is 
impossible  to  adduce  such  proofs,  and  since  the  bill  as  reported  out  by  the  House 
Subcommittee  defines  the  proof  in  the  terms  specifically  rejected  in  the  Hawaii 
case,  this  Subcommittee  must  earnestly  wrestle  with  the  problems  of  proof 
which  its  measure  poses.  In  effect,  j^ou  are  saddling  the  courts  with  an  impossible 
task  and  are  here  again  substituting  punishment  for  compensation — two  totally 
and  distinct  objectives. 

Equally  dubious  is  the  notion  that  one  can  a\'oid  double  recovery  by  simply 
saying  in  the  statute  that  it  should  be  avoided.  For  one  thing,  the  bill  onh'  out- 
laws duplicative  recoveries  in  the  case  of  injuries  to  a  state's  economy  and  not 
when  the  state  acts  as  parens  patriae  for  injuries  suffered  by  its  residents.  But 
assuming  that  this  defect  in  the  statute  is  corrected,  I  think  this  Subcommittee 
has  the  responsibility  of  telling  the  courts  just  how  this  duplication  is  to  be 
avoided  in  practice.  1  cannot  help  you  because  I  do  not  have  the  knowledge  or 
the  wisdom  as  to  how  duplication  can  be  avoided  when  the  suit  is  brought  in' 
behalf  of  any  resident  claiming  to  have  sustained  damage  and  when  individual 
injury  need  not  be  proved.  As  Justice  Marshall  put  it  in  Hawaii: 

"Even  the  most  lengthy-  and  expensive  trial  could  not,  in  the  final  analysis, 
cope  with  the  problems  of  double  recovery  inherent  in  allowing  damages  for  harm 
both  to  the  economic  interests  of  individuals  and  for  the  quasi-sovereign  interests 
of  the  State."  (405  U.S.  at  264) 

I  find  it  ver}^  curious  that  the  Gongress,  at  the  present  stage  of  developnicnt 
of  our  Federalism,  should  confer  unusual  and  unique  powers  upon  state  officials 
to  enforce  federal  law.  Is  it  because  the  state  attorneys  general  possess  any 
special  antitrust  expertise?  Is  it  because  they  have  greater  skills  than  the  federal 
enforcement  officials  or  the  private  bar?  How  many  of  the  state  attornej's  general 
have  t  ver  tried  a  Sherman  Act  case?  How  many  membt  rs  of  their  staffs  have  had 
any  antitrust  experience?  What  is  their  track  record  with  respect  to  the  cnforce- 
nunt  of  their  own  stale  antitrust  laws?  What  success  have  they  had  up  to  date  in 
suing  luidcr  the  federal  antiturst  laws?  Why,  if  the  state  enforcement  officers  have 
anything  to  contribute  to  federal  antitrust  litigation,  do  so  many  states  hire 
private  counsel  to  sue  in  their  behalf?  Unless  the  purpose  of  this  title  is  to  provide 
such  private  counsel  with  the  unconscionably  large  fees  that  they  have  obtained 
when  they  represented  states,  should  not  the  bill  make  clear  that  any  private  law- 
yer retained  by  a  state  as  "special  counsel"  be  compensated  on  the  same  basis  as 
the  state  attornej*  general,  with  contingent  fee  arrangements  specifically  prohib- 
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ited?  Let  us  not  forget  that  the  initial  spade  work  is  done  by  the  Federal  Antitrust 
Division  at  federal  expense  and  that  the  states  base  their  actions  on  the  federal 
complaints.  If  'parens  patriae  litigation  is  intended  for  the  protection  of  con- 
sumers, let  not  the  cream  be  skimmed  off  for  the  benefit  of  special  counsel. 

I  would  be  remiss  if  I  did  not  comment  briefly  on  the  amendment  to  S.  1284 
recently  proposed  by  Senator  Bayh.  The  first  section  makes  it  a  felony,  punishable 
by  a  fine  of  up  to  $l-million  and  three  years  imprisonment,  for  any  person  to 
engage  in  undefined  criminal  or  fraudulent  conduct  with  the  specific  intent  of 
excluding  or  contributing  to  the  exclusion  of  another  from  any  commercial 
activity,  irrespective  of  whether  the  conduct  has  any  impact  on  competition 
generail.y  or  any  impact  on  the  target  of  the  exclusionary  conduct  specifically. 

This  proposal  was  prompted,  according  to  the  Senator,  by  "recent  court  de- 
cisions" requiring  proof  of  a  relevant  market  and  a  "dangerous  probability"  of 
monopolization  in  attempt  cases  under  Section  2  of  the  Sherman  Act.  I  respect- 
fully suggest  that  the  "dangerous  probability"  requirement  is  not  new  at  all, 
but  finds  its  genesis  in  Justice  Holmes'  landmark  opinion  in  Swift  &  Co.  v.  United 
States — written  sevent,y  .years  ago.^  I  also  take  issue  with  the  statement  that  the 
"better  view"  of  the  law  is  expressed  in  Lessig  v.  Tidewater.  I  can  cite  this  Sub- 
committee chapter  and  verse  to  opinions  in  virtuall}'  every  other  circuit  re- 
pudiating Lessig  as  bad  law  and  requiring  a  "dangerous  probability"  of  success 
as  well  as  a  delineation  of  the  market  attempted  to  be  monopolized.^ 

This  measure,  in  my  view,  comes  dangerously  close  to  punishing  someone  for  his 
intent  rather  than  for  the  unlawful  consequences  of  his  conduct.  We  should  be 
mindful  that  we  are  talking  here  of  a  criminal  violation  and  a  felony  to  boot. 
Justice  Holmes  spoke  specifically  to  this  problem  in  Swift,  when  he  stated:  "Not 
everj^  act  that  may  be  done  with  intent  to  produce  an  unlawful  result  is  unlawful  or 
constitutes  an  attempt.  It  is  a  question  of  proximity  and  degree."  ^  And  yet  this 
bill  would  do  away  completely  with  the  elements  of  "proximity  and  degree"  and 
impose  criminal  sanctions  wholly  disproportionate  to  the  actual  effect  of  the 
undefined  conduct  which  is  being  condemned. 

What  is  more,  as  the  courts  have  recognized,  the  "dangerous  probability" 
requirement  is  dictated  by  "common  sense."  As  one  court  recently  put  it,  "[w]ith- 
out  the  element  of  dangerous  probability,  courts  would  wander  down  avenues  of 
de  minimis  significance."  ^  I  might  add  that  Professor  Turner  of  Harvard,  for- 
merly head  of  the  Antitrust  Division,  recentlj'  delivered  a  speech  at  the  New  York 
City  Bar  Association  where  he  addressed  himself  to  this  very  question  and  con- 
cluded that,  on  balance,  the  "dangerous  probabilitj^"  formulation  made  good 
sense. 

The  impact  of  this  measure  on  the  administration  of  our  judicial  system  could 
be  devastating.  I  must  assume  that  every  person  allegedly  injured  by  such  a  viola- 
tion would  be  entitled  to  sue  for  treble  damages  under  Section  4.  Since,  under  the 
proposal,  the  effect  on  competition  and  the  degree  of  defendant's  market  power  are 
irrelevant,  and  specific  intent  alone  is  the  critical  factor,  none  of  these  cases  will 
be  susceptible  to  summary  disposition  and  virtually  all  will  have  to  go  to  trial, 
accentuating  the  present  judicial  crisis  even  further. 

The  second  section  of  Senator  Bayh's  amendment — requiring  ixny  corporation 
guilty  of  a  Sherman  Act  violation  to  forfeit  to  the  United  States  Treasurj^  20 
percent  of  its  gross  revenues  during  the  period  of  such  violation — leaves  me  quite 
speechless. 

The  bill  is  not  limited  to  hard-core,  per  se  violations — it  requires  a  20  percent 
forfeiture  regardless  of  how  trivial  or  obscure  the  offense  and  regardless  of  how 
insignificant  its  effect  on  competition.  In  other  words,  the  amount  of  the  penalty 
has  no  relation  whatsoever,  proximate  or  otherv/ise,  to  the  consequences  or 
severitjr  of  the  offense.  Moreover,  revenues  are  automatically  forfeited,  whether 
or  not  they  were  secured  by  reason  of  the  violation.  Congress  has  just  increased  the 
penalties  for  antitrust  violations.  Three-year  prison  terms  are  now  in  the  cards 
for  any  antitrust  offender.  A  wrongdoer  also  runs  the  risk  of  substantial,  if  not 
devastating,  liability  in  treble  damage  actions.  Do  we  really  need  an  additional 
penalty  at  this  time,  particularly  one  of  this  magnitude? 


1  196  U.S.  375,  396(1905). 

2  E.g.,  George  E.  IVhittni  Jr..  Inc.  v.  Paddock  Pool  Bldrs.,  Inc.,  508  F.  2d  547,  550  (1st  Cir.  197^);  Agrashell, 
Inc.  V.  Hammons  Prdtx.  Co.,  479  F.  2d  269,  284-87  (8th  Cir.  1973);  Mullh  v.  Arco  Petroleum.  Corp.,  1974-2 
Trade  Cas.  'i  lb,\m  (7th  Cir.  Iy74);  Cliff  Food  Stores,  Inc.  v.  Kroger,  Inc.,  417  F.  2d  203  (olh  Cir.  1969);  White 
Bag  Co.  \.  International  Paper  Co.,  1974-2  Trade  Cas.  1  75,188  (4th  Cir.  1974). 

3  196  U.S.  at  402. 

*  Varney  v.  Coleman  Co.,  Inc.,  1974-2  Trade  Cas.  1  75,356  at  p.  98,135  (D.  N.H.  1974). 
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I  would  like  to  conclude  my  remarks  where  this  bill  begins — with  Title  I,  the 
"Declaration  of  Policy."  I  fully  agree  with  Section  102(a)(1)  on  the  importance 
of  the  private  enterprise  system  and  the  free  market  economy.  Nor  do  I  have  any 
quarrel  with  the  policy  set  forth  in  Section  102(b).  What  gives  me  pause  are  the 
other  so-called  "findings"  in  Section  102(a).  My  understanding  is  that  findings  by 
the  Congress  are  supposed  to  be  based  on  clear  and  convincing  evidence.  The  fact 
that  Congress  declares  that  the  moon  is  made  of  green  cheese  does  not  establish 
this  as  the  fact.  In  my  experience,  the  facts  do  not  support  the  findings  in  the 
Declaration.  Take,  for  example,  the  "finding"  that  increased  concentration  has 
contributed  to  our  high  rate  of  inflation.  I  have  recently  had  occasion  to  study  the 
scholarship  in  this  area  and  I  can  state,  without  ciualification,  that  there  is  a 
complete  lack  of  unanimity  among  economis's  as  to  whether  concentration  has 
any  mpact  on  inflation  whatsoever.  A  1969  study  by  the  Department  of  Justice 
concluded  that  concentration  may,  indeed,  dampen  inflation.  Attorney  General 
Levi,  at  his  confirmation  hearings,  made  a  similar  observation.  There  was  the 
sharpest  divergence  of  opinion  on  the  question  at  a  conference  of  economists  spon- 
sored by  the  Council  on  Wage  and  Price  Stability  in  April. 

If  the  evidence  supporting  the  "findings"  in  Section  102(a)  were  subject  to  the 
kind  of  judicial  review  that  our  system  creates  for  the  examination  of  facts  found 
by  a  trial  court,  I  have  not  the  slightest  doubt  that  they  would  be  set  aside  as 
clearly  erroneous  and  without  foundation.  Findings  which  are  nothing  more  than 
hyperbolic  rhetoric  serve  no  useful  purjaose  either  in  the  legislative  process  or  in 
subsequent  judicial  review. 

I  have  brought  with  me  copies  of  a  paper  that  I  delivered  on  Ajjril  5th  as  part 
of  the  law  alumni  symposium  at  Colimibia  University  Law  School  and  which  will 
shortly  be  published.  This  paper  deals  not  merely  with  the  narrow  topics  that  I 
have  discussed,  but  with  other  aspects  of  pending  antitrust  measures  that  are 
now  being  considered  Ijy  both  the  House  and  the  Senate.  In  the  hope  that  what  I 
have  written  may  provide  some  enliglitenment,  I  ana  submitting  a  handful  of  copies 
to  the  members  of  the  Subcommittee,  leaving  in  its  discretion  whether  it  would 
care  to  have  my  paper  included  in  the  record  as  an  annex  to  my  remarks  here 
today. 

Members  of  the  Subcommittee,  I  have  spent  almost  five  decades  of  my  life  in 
the  vineyards  of  antitrust.  I  have  participated,  either  professionally  or  in  my 
scholarl}^  work,  in  every  important  antitrust  development  in  the  past  fifty  years. 
My  experience  has  not  been  limited  to  any  one  side.  I  have  represented  both 
plaintiffs  and  defendants  in  antitrust  litigation  of  the  most  complex  and  historic 
proportions.  I  have  worked  closely  with  the  Antitrust  Division  in  the  past.  I 
have  taught  the  subject  for  forty-five  years  at  Columbia  and  have  written  and 
lectured  extensively  on  virtually  every  aspect  of  antitrust  and  its  enforcement.  As 
I  stated  on  another  occasion,  when  I  appeared  before  Representative  Rodino's 
Subcommittee,  I  feel  very  much  as  though  I  have  walked  into  a  lions'  den.  It  is 
not  very  pleasant  to  give  testimony  that  runs  counter  to  the  views  of  many  mem- 
bers of  the  Subcommittee.  It  is  much  more  conducive  to  a  quiet  life  to  hold  one's 
peace  and  avoid  oiDen  criticism  of  another's  handiwork.  I  fully  share  this  Sub- 
committee's belief  in  the  free  market  and  the  beneficence  of  free  and  open  com- 
petition. I  believe  with  you  in  vigorous  and  effective  enforcement.  However,  the 
means  you  are  proposing  will  in  my  opinion  turn  out  to  be  counter-productive 
and  to  injure  the  coimtry  to  which  we  all  owe  so  much.  For  these  I'casons  I  am 
constrained  to  voice  my  firm  opposition  to  the  provisions  of  the  bill  which  I  have 
discussed. 

Mr.  Shapiro.  Mr.  Chairman,  may  I  first  express  my  appreciation 
for  the  opportunity 

Senator  Hart.  Well,  let  me  welcome  you  first  and  identify  you  for 
the  record. 

Mr.  Shapiro.  Thank  you.  I  mil  express  my  appreciation  even  more 
after  a  welcome. 

Senator  Hart.  The  committee  is  appreciative  of  your  willingness 
to  switch  your  schedule  and  to  share  with  us  3^our  expert  appreciation 
of  the  problems  that  are  reflected  in  civil  antitrust  cases. 

We  welcome  Mr.  Jerome  Shapiro. 
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STATEMENT  OF  JEEOME  G.  SHAPIRO,  PAETITOR,  HUGHES,  HUB- 
BARD &  REED,  NEW  YORK,  N.Y.,  ON  BEHALF  OF  BRISTOL-MYERS 
CO. 

Mr.  Shapiro.  Thank  you.  Senator.  I  do  want  to  express  my  ap- 
preciation for  your  welcome  and  for  the  opportunity  to  present  my 
views,  on  behalf  of  Bristol-Myers,  concerning  title  IV,  the  parens 
patriae  provisions. 

My  understanding  is  that  these  provisions  have  basically  two 
objectives.  The  first  objective  is  the  objective  to  deter  violations  of 
the  antitrust  laws  that  would  have  their  effect  upon  vast  numbers  of 
individual  citizens,  residents  of  various  States,  in  amounts  so  small  in 
each  claim  that  there  would  be  a  lack  of  incentive  to  private  enforce- 
ment through  treble  damage  actions  under  section  IV  of  the  Clayton 
Act. 

I  would  suggest  that  that  is  probably  the  first  and  principal  objective 
of  the  legislation. 

The  second  objective  that  I  see  is  a  general  feeling  that  it  would  be 
advisable  to  deprive  those  who  violate  the  antitrust  laws  in  those 
ways  of  the  fruits  of  their  illegal  conduct.  The  means  that  is  sought  to 
implement  these  objectives  in  the  parens  patriae  provisions  is  to  try 
to  provide  literal  compensations  to  the  vast  numbers  of  individuals 
who  would  be  injured  by  the  type  of  violation  involved,  and  failing 
that,  to  distribute  the  funds  that  would  otherwise  be  attributable  to 
the  violation  to  the  State  and  to  various  general  welfare  purposes  of 
the  State. 

I  think  the  bill  recognizes  that  it  is  impracticable  to  really  apply  a 
literal  compensatory  mechanism.  The  escheat  provision  and  the  gen- 
eral welfare  provision  will  undoubtedly  apply  to  the  lion's  share  of  any 
funds  that  might  be  recovered  through  a  parens  patriae  action. 

And  that  is,  of  course,  historically  and  logically  supported  in  the 
tetracycline  settlement,  for  example,  where  there  was  an  actual  settle- 
ment fund  set  up,  where  all  that  needed  to  be  done  was  to  claim — 
where  there  was  nothing  litigable. 

There  were  40,000  claims  made  on  behalf  of  individuals  out  of  po- 
tential millions,  and  this  was  after  there  had  been  quarter-page  ad- 
vertising in  newspapers  in  English,  Spanish,  and  Japanese ;  after  Ralph 
Nader  had  gotten  on  television  on  the  Today  Show  and  sought  to  ad- 
vance the  cause  of  claims;  after  the  television  and  radio  networks  had 
provided,  as  public  service  spots,  advertising  of  the  availability  of 
these  claims;  after  Congressmen  had  made  an  effort  to  notify  con- 
stituents of  the  availability  of  these  claims;  still  there  were  40,000 
claims  out  of  a  total  of  millions. 

Now,  Senator,  I  suggest,  therefore,  that  if  the  objective  is  deterrence 
and  if  the  objective  is  deprivation  of  fruits,  that  there  are  more  direct 
and  more  appropriate  methods  of  achieving  these  objectives  than  the 
indirect  and,  in  my  viev/,  unsuccessful  methods  of  providing — or 
trying  to  provide — literal  compensation  to  millions  and  millions  of 
people. 

For  purposes  of  analysis,  I  would  suggest  that  we  consider  three  types 
of  case.  The  first  would  be  the  type  of  case  where  there  was  a  price- 
fixing  conspiracy,  but  where  there  was  a  middleman  between  the 
price-fixers  and  the  individual  consumers. 
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I  would  suggest  a  second  type  of  case,  where  the  conduct  involved 
was  not  price-fixing  at  all,  but  was  exclusionary  conduct,  conduct  of 
monopolization,  conduct  of  conspiracy  to  injure  competitors,  that 
kind  of  conduct. 

The  third  type  of  case  I  would  suggest  would  be  the  type  of  case 
where  there  was  a  price-fixing  conspiracy  where  the  goods  were 
sold  directly  by  the  price-fixers  to  the  individual  consumers. 

As  to  the  first  two  types  of  case,  the  one  where  there  is  a  middle- 
man, and  the  one  where  the  only  conduct  involved  is  exclusionary 
conduct,  I  suggest  that  the  law  already  provides  for  both  of  the 
objectives  that  this  legislation  appears  designed  to  meet. 

Thus,  for  example,  price  fixers  selling  to  retailers,  the  middlemen, 
and  exacting  an  illegal  overcharge,  would  be  subject  to  a  treble  damage 
action  for  every  dollar  of  overcharge  by  those  middlemen,  and  in 
amounts  that  would  be  substantial  enough  to  provide  incentive 
for  individual  assertion  of  claims  under  section  4  of  the  Clayton  Act. 

As  to  the  exclusionary  conduct  type  of  case,  I  suggest  that  the 
measure  of  damages  there  by  plaintiffs  would  be  the  measure  of 
destroyed  businesses  times  three. 

The  excluded  competitor,  the  competitor  injured  by  the  illegal 
conduct,  would  assert  and  prove  the  amount  by  which  he  was  injured, 
multiply  it  by  three,  and  get  a  reasonable  attorney's  fee. 

So  I  suggest  there,  Senator,  that  the  deterrence  exists,  and  the 
deprivation  of  fruits  exists;  indeed,  I  suspect  that  the  recovery  there 
would  frequently  exceed  any  retained  fruits  of  exclusionary  conduct. 

The  third  type  of  case  is  the  one  that  reall}^  is  being  sought  to  be 
addressed  by  this  statute;  that  is,  the  case  of  the  direct  purchaser 
at  a  price-fixed  price. 

Now,  the  direct  purchaser  at  a  price-fixed  price  does  require  some 
kind  of  mechanism  to  provide  the  deterrence  and  to  provide  the 
deprivation  of  fruits. 

And  I  would  be  very  happy,  after  my  opening  remarks,  if  the 
Senator  wishes  me  to,  to  discuss  legislative  possibilities  in  that 
regard  that  would  have  the  effect  of  accomplishing  the  ultimate  pur- 
pose of  the  legislation  being  proposed  here,  but  without  what  I 
regard  as  the  unhurdleable  obstacles  that  this  legislation  would 
provide. 

Title  IV  purports  to  deal  with  all  three  of  those  kinds  of  cases  that 
I  have  mentioned,  and,  in  doing  so,  there  are  created  legal  and  con- 
stitutional obstacles  as  well  as  practical  ones  of  very  substantial 
proportions. 

The  four  principal  ones — and  I  will  try  to  deal  with  them  each  as 
briefly  as  I  can— are,  first  of  all,  the  problem  arising  from  injur}^  to 
business  or  property  being  the  gravamen  of  the  cause  of  action  under 
section  4  of  the  Clayton  Act. 

The  legislation  being  proposed  does  not  purport  to  change  injury 
to  business  or  property  as  the  central  element,  substantive  clement, 
of  a  section  4  case. 

The  second  problem  is  involved  in  the  pass-on,  which  arises  from  the 
Hanover  Shoe  case.  The  third  is  the  question  of  standing  that  was 
alluded  to  in  my  prepared  statement  as  being  a  causal  problem.  The 
language  of  section  4  which  requires  that  the  injurj^  be  related  causally 
to  the  Illegal  conduct  is  the  problem  involved  in  the  standing  issue. 
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And  the  final  question  is  the  question  of  what  happens  in  an  exclu- 
sionary conduct  case  under  title  IV  where  there  is  no  individual  con- 
sumer, in  my  view,  involved  in  the  recovery. 

First,  let  me  talk  about  injury  to  business  or  property,  which  is  the 
gravamen  of  a  section  4  case  whether  title  IV  is  passed  or  not. 

Injury  to  business  or  property  under  Eisen  HI,  which  is  the  case 
decided  by  the  Second  Circuit,  which  has  been  substantiated  and 
reaffirmed  bj^  the  Ninth  Circuit,  and  which,  in  my  view,  is  mandated 
by  the  Supreme  Court  in  the  Zahn  case,  requires  individual  proof  of 
injury  to  business  or  property  irrespective  of  what  happens  with 
respect  to  damages. 

Injury  to  business  or  property  is  a  substantive  element  of  a  cause 
of  action  under  section  4  of  the  Clayton  Act,  and  therefore,  it  stands 
on  the  same  footing  from  the  standpoint  of  the  requirement  of  indi- 
vidual presentation,  as  does  the  jurisdictional  amount  requirement  in 
the  diversity  case. 

They  are  identical  in  legal  concept.  And  the  demonstration  that 
the}^  are  identical  in  legal  concept  is  that  (i)  in  the  Zahn  case,  where 
the  Supreme  Court  decided  that  every  individual,  whether  named  or 
unnamed,  who  was  a  member  of  a  class  in  a  diversity  of  jurisdiction 
case,  had  to  show  individually,  the  $10,000  jurisdictional  amount, 
the  Court  cited  Snyder  v.  Harris  as  authority- — Snyder  v.  Harris  was 
the  predecessor  decision  in  the  Supreme  Court,  which  said  that  named 
plaintiffs  in  a  diversity  case  had  to  prove  individually  the  jurisdic- 
tional amount — and  (ii)  in  the  Eisen  III  case,  the  Second  Circuit  also 
relied  on  Snyder  v.  Harris,  not  on  a  question  of  jurisdictional  amoimt, 
but  on  a  question  of  whether  injury  to  business  or  property  could  be 
cumulated,  or  had  to  be  separately  proven  as  to  every  named  and 
unnamed  member  of  the  class. 

And  the  Court  of  Appeals  for  the  Second  Circuit  decided  that  it 
did  not  have  to  be  separately  proven  as  to  each  named  and  unnamed 
member  of  the  class. 

So  the  statute,  as  now  envisaged,  would  not  cure  that,  and  the 
manageability  problem,  which  is  sought  to  be  cured  by  the  aggregating 
damage  provisions  would  remain,  because  it  would  not  cure  the  re- 
quirement for  individual  proof  as  to  a  substantive  element  of  the  cause 
of  action.  Indeed  the  Eken  III  court  stated  that  aggregating  damages 
in  such  circumstances  would  violate  due  process. 

Now,  there  is  one  other  aspect  to  that  that  I  would  like  to  mention 
before  moving  to  the  pass-on.  If  you  do  have  a  requirement  of  injury 
to  business  or  property  that  needs  to  be  separately  proven,  the  question 
will  come  as  to  what  would  be  the  res  judicata  effect  under  Hansherry 
v.  Lee,  if  there  were  confficting  approaches  to  injury  to  business  or 
property  by  the  State  attorney  general  representing  members  of  both 
conflicting  classes  in  the  same  lawsuit. 

In  Hansherry  v.  Lee — and  I  will  allude  to  this  several  other  times — 
the  Supreme  Court  held  that  dual  and  potentially  conflicting  interests 
deprive  the  judgment  of  res  judicata  effect  as  to  the  nonpresent  mem- 
bers of  a  class  that  were  represented  by  somebody  with  a  dual  or 
■conflicting  interest. 

Now,  let  me  say  a  word  about  the  passing-on  defense.  And  this  is  a 
Tery  current  subject  because  just  yesterday  the  chairman  of  the 
FTC  made  a  very  important  speech — I  believe  it  was  important,  I 
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know  he  made  it — before  the  American  Advertising  Federation  Annual 
Convention  and  PubUc  Affairs  Conference  at  the  Statler  Hilton, 
which  reads  directly  on  the  pass-on  problem. 

And  the  pass-on  problem  is  not  one  that  can  be  resolved  by  some  of 
the  suggestions  that  the  Senator  heard  today  about  having  only  natural 
persons  represented  by  a  State  attorney  general  or  having  onh'' 
natural  persons  in  the  position  or  status  of  individual  consumers  so 
represented. 

The  pass-on  question  is  this :  In  the  Hanover  Shoe  case  the  Supreme 
Court  said  that  where  somebody,  as  the  result  of  an  illegal  overcharge, 
paid  more  than  he  otherwise  would  have  paid,  he  is  entitled  to  recover, 
as  damages,  three  times  the  amount  of  that  overcharge. 

But  it  was  also  said,  and  of  course  it  is  implicit  in  State  of  Hawaii, 
that  there  may  not  be  duplicating  recover}^,  and  that  in  the  event 
that  that  purchaser  passed  on  the  illegal  overcharge  to  his  customer 
pursuant  to  a  cost-plus  contract  or  some  similar  arrangement,  that  not 
the  direct  purchaser,  but  rather  his  purchaser — his  customer — would 
have  the  cause  of  action  and  would  be  able  to  assert  it  in  a  section  4 
damage  case. 

This  is  a  real  conflict.  This  is  not  an  imaginary  conflict.  This  is  a 
real  conflict  now  in  the  courts  between  representatives  of  classes  of 
direct  purchasers  and  representatives  of  classes  of  indirect  purcha'^ers, 
people  down  the  chain  of  distribution;  it  is  a  real  conflict.  And  the 
State  attorney  general  would  be  in  the  position  of  arguing  both  sides 
of  that  question. 

Now,  Commissioner  Engman's  statement  raises  it  this  way:  He 
said  that,  as  a  specific  example,  in  a  surve}'^  done  b^^  the  North  Cali- 
fornia Pharmaceutical  Association  in  the  San  Francisco  area,  it  was 
shown  that  100  tablets  of  Raudixin,  a  high  blood  pressure  remedy, 
were  for  sale  at  28  different  prices,  ranging  from  $2.50  to  $11.75. 
Now,  where  does  that  fit  into  the  pass  on? 

Well,  the  retail  pharmacists  ^a  ould  contend — and  they  are  doing 
this  now  in  litigation — these  would  be  one  set  of  clients  of  the  Attorney 
General — that  i\i&y  kept  the  benefit  of  any  reduction  in  price. 

In  other  words,  if  they  did  not  sustain  an  overcharge,  but  bought 
it  at  a  lower  price,  they  would,  nevertheless,  have  sold  it  at  a  higher 
price  to  their  customer.  They  would  have  kept  the  benefit  of  the  lower 
price. 

Therefore,  the  retail  pharmacists  argue  iYiej  are  entitled  to  be 
compensated  for  the  detriment  of  the  higher  price.  The  consumer,  the 
individual  consumer,  has  charged,  and  this  position  was  accepted  at 
one  time,  in  the  Tetracycline  case  Judge  Wyatt  accepted  this  in 
principle,  that  the  retailer  mereljT-  acts  as  a  conduit  to  the  individual 
consumer,  because  he  has  a  fixed  pass-on;  he  has  a  fixed  cost-plus 
arrangement,  in  effect,  with  the  consumers,  and  simply  marks  uj)  on 
the  basis  of  his  cost,  irrespective  of  what  elements  there  are  in  that 
cost  figure. 

Well,  what  Commissioner  Engman  said  would  appear  to  belie  that, 
at  least  with  respect  to  a  substantial  number  of  retailers;  these  people 
were  not  on  a  fixed  markup  on  cost,  because  presumably  the}^  were 
all  bujdng  at  approximately  the  same  cost,  yet  charging  widely 
diverged  prices. 


311 

So  there  is  a  real  conflict  there,  the  Attorney  General  would  be 
representing  both  sides  of  the  conflict  and  under  Hansberry  y.  Lee. 
who  knows  what  that  judgment  would  mean  after  it  came  down?  ' 

So  I  pass  the  pass-on  now,  and  move  to  standing.  Now,  the  standing 
question  is  also  a  question  with  some  of  the  same  overtones  as  the 
pass-on  question. 

The  standmg  question  is  this:  Section  4  of  the  Clayton  Act  provides 
that  people  may  recover,  for  treble  their  injury,  if  their  injury  was 
caused  by  illegal  conduct. 

The  question  is:  Where  does  the  chain  of  causation  end?  It  is  a 
related  question.  It  is  like  the  pass-on.  "Wliere  does  the  chain  of  causa- 
tion end? 

Now,  there  are  three  theories  abroad  in  the  co^urts  these  days.  One 
of  them  is  that  nobody  can  recover  where  there  was  an  intermediate 
purchaser.  In  other  words,  the  direct  purchaser  has  the  cause  of  ac- 
tion. The  indirect  purchaser  is  too  far  away  causally  to  recover. 

Now,  I  make  no  judgment  as  to  whether  that  is  a  sound  or  an  un- 
sound view,  but  it  does  exist  in  the  courts. 

The  Second  Circuit  takes  the  view  that  there  should  be  defined,  a 
target  area  of  competition  that  is  calculated  to  be  effected  by  the 
illegal  conduct,  and  anybody  in  that  target  area  may  recover. 

In  the  Ninth  Circuit  they  deal  with  the  target  area  concept  in 
words,  but  actually  it  is  more  a  foreseeability  test. 

I  suggest  that  the  individual  consumer,  under  the  first  two  tests, 
does  not  have  as  good  a  chance,  certainly,  as  the  direct  purchaser 
does,  and  probably  has  little  chance  of  recover}^ 

The  chances  are  that  the  indirect  purchaser  does  not  have  a  cause 
of  action  and  the  Attorney  General,  therefore,  would  end  up  with 
his  client,  the  intermediate  businessmen,  having  whatever  cause  of 
action  there  was,  and  the  ultimate  consumer  having  no  cause  of 
action  at  all,  under  the  present  structure  of  the  bill. 

With  respect  to  cases  involving  exclusionary  conduct — I  think  that 
under  the  GTF  case  in  the  Second  Circuit,  and  under  the  Hanover 
Slioe  case,  and  I  have  analA^zed  both  cases  in  my  prepared  statement  ^— 
under  those  cases,  in  addition  to  all  the  pass-on  questions,  in  addition 
to  all  the  standing  questions,  that  it  would  finally  be  resolved  that 
onl}^  the  excluded  competitor  has  a  cause  of  action  in  exclusionary 
conduct  cases. 

Therefore,  under  the  structure  of  the  bill,  the  situation  where  the 
individual  consumer  purchases  directly  from  the  price  fixer  is  the 
only  case,  in  my  view,  where  the  individual  consumer  will  end  up 
with  a  cause  of  action  under  the  antitrust  laws. 

In  order  to  accomplish  that,  this  ver}^  convoluted  structure  is 
indulged  in,  which  is  bound  to  raise  the  problems  of  constitutional 
import  as  well  as  of  practical  and  legal  import  in  the  courts  in  the 
years  to  come,  £ilong  the  lines  set  out  in  my  prepared  statement. 

Before  concluding,  I  would  like  to  mii^ke  one  observation  frorti  a 
philosophical  standpoint.  There  appears  to  be  an  inarticulate  major 
premise  in  the  bill — to  use  Justice  Holmes'  phrase — that  a  pimitiviB 
response  should  b  made  to  the  conduct  of  businessmen  as  it  now 
exists  in  the  world   in  the  United  States  particularly. 


'  Prepared  statement  appears  on  p.  316. 
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X  believe  that  this  punitive  response  is  an  unjustified  response  and 
that  what  is  created  is  a  financial  exposure  so  great  that  in  Judge 
Henry  Friendly's  words,  "it  might  ruin  innocent  stockholders  or  v/hat 
is  more  likely^  produce  blackmail  settlements."  That's  in  his  little 
book.  He  wrote  a  little  book  and  on  page  120  that  quotation  appears. 
His  book  is  called  Federal  Jurisdiction — A  General  View. 

Now,  I  say  this  is  not  justified,  Senator,  because  all  violations  of 
the  antitrust  laws  are  not  clear-cut,  deliberate,  secret  backroom  price- 
fixing  conspiracies  designed  to  injure  individual  consumers. 

I  was  involved  in  an  antitrust  case  in  this  jurisdiction,  in  the  District 
of  Columbia,  some  years  back,  and  the  dv^fendant  in  that  case  was 
the  Packard  Motor  Car  Co.  The  case  was  called  Webster  v.  Packard. 

In  that  case,  the  Packard  Motor  Car  Co.  had  reduced  the  number 
of  dealers,  Packard  dealers,  in  Baltimore  from  two  to  one.  And  the 
terminated  dealer  sued  Packard  Motor  Car  Co. 

The  defense  was  that  Packard  had  tried  to  reorganize  its  situation 
in  Baltimore  in  such  a  way  that  it  would  be  able  to  compete  more 
eft'ectively  with  Cadillac  and  Lincoln  and  the  high-priced  cars. 

A  District  of  Columbia  jury  heard  the  case  and  before  that  jury 
there  was  presented  evidence  of  different  kinds;  economic  evidence, 
statistical  evidence,  evidence  of  a  very  esoteric  nature,  I  might  say. 

And  the  issue  to  the  jury  was  whether  it  was  more  important  from 
a  public  standpoint  that  there  be  competition  between  two  Packard 
dealers,  on  the  one  hand,  or  more  important  in  the  public  interest 
that  there  be  competition  between  a  single  strong  Packard  dealer  and 
Cadillac,  Lincoln  and  Chrysler,  on  the  other  hand.  That  was  the  issue. 

The  jury  considered  the  esoteric  evidence  and  came  up  with  the 
conclusion,  through  its  verdict,  that  it  was  more  important  that  there 
be  competition  between  the  two  Packard  dealers  than  between 
Packard  and  the  other  makes  of  cars. 

This  was  reversed  by  the  Court  of  Appeals  in  the  District  of  Co- 
lumbia Circuit.  And  I  do  not  say  this  with  any  particular  outcome 
in  mind,  I  simply  say  it  to  point  out  that  the  kind  of  decision  that 
was  made  by  the  Packard  Motor  Car  Co.  to  reduce  its  dealers  from 
two  to  one  and  thus  be  able,  more  efliectively,  to  compete  with  other 
makes  of  cars  is  not  the  kind  of  decision,  right  or  wrong,  that  should 
evoke  a  punitive  response. 

This  case  took  place  prior  to  1966,  prior  to  rule  23,  prior  to  any  talk 
of  title  IV,  but  I  suggest  to  you  that  title  IV  would  cover  this  kind  of 
case.  And  title  IVwould  provide  the  kind  of  financial  exposure  in 
exactly  the  same  qualitative  magnitude  as  would  a  vicious  backroom, 
secret,  deliberate,  code-using,  price-fixing  conspiracy. 

I  suggest  that  this  is  wrong.  I  suggest  that  this  subcommittee  should 
consider  other  ways  of  seeking  to  accomphsh  the  objectives  which  I 
believe  to  be  sound,  that  the  subcommittee  is  seeking  to  accomplish. 

I  would  just  add  one  slight  gloss,  and  that  is,  that  in  those  days, 
the  kind  of  exposure  that  is  inherent  in  title  IV  might  well  have  meant, 
in  those  days,  the  difference  between  solvency  and  insolvency  of  that 
motor  car  company,  that  old  U.S.  corporation. 
Senator  Hart.  Mr.  Nash. 

Mr.  Nash.  As  I  understand  the  gist  of  your  statement,  Mr.  Shapiro, 
you  do  support  the  need  for  an  effective  deterrent  against  violations 
of  the  antitrust  laws  and,  in  fact,  you  go  on  to  suggest  some  type  of 
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quasi-civil  penalty  proposal  which  you  offer  to  flesh  out,  but  which  is 
not  fleshed  out  in  your  statement.  But,  with  respect  to  title  IV,  you 
believe  that  the  complexity  inherent  in  title  IV  presents  insurmount- 
able obstacles  to  effectively  accomplishing  the  objective  of  an  effective 
deterrent. 

Is  that  essentially  correct? 

Mr.  .Shapiro.  Yes.  I  think  I  would  put  it  in  a  slightly  different 
way.  I  think  that  I  would  say  that  the  objectives  of  title  IV  are  not 
capable,  really,  of  being  carried  out  by  the  provisions  of  title  IV,  but 
in  the  course  of  finding  that  out,  we  are  going  to  expend  tremendous 
amounts  of  judicial  resources  and  other  resources,  and  the  matter  is 
going  to  be  in  the  courts  for  a  long  time.  And  there  are  other,  better 
ways  of  trying  to  handle  this  problem  than  the  proposed  legislation. 

Air.  Nash.  As  I  read  and  try  to  understand  each  of  the  elements  of 
your  concern,  I  find  most  of  them  going  back  to  the  inherent  problem 
of  damage  allocation  and  the  inherent  conflict  of  interest  because  the 
term  "person,"  as  defined  in  the  antitrust  laws,  would  include  in- 
dividual consumers  and  businessmen,  including  retailers,  wholesalers, 
as  well  as  other  middlemen  in  the  chain  of  distribution. 

So  for  the  purpose  of  the  following  questions,  I  would  ask  you  to 
assume  that  title  IV  is  modified  so  that  "person"  is  defined  to  include 
"natural  person"  and  not  including  individual  proprietorships  or 
other  forms  of  business  entities;  and  further,  to  assume  that  the  notice 
provisions  of  title  IV  is  modified  to  include  the  concept  of  rule  23 
where,  in  certain  circumstances,  actual  notice  is  required. 

With  those  changes  made  in  title  IV,  do  you  still  perceive  inherent 
complexities  preventing  title  IV  from  obtaining  its  objective? 

Mr.  Shapiro.  Well,  let  me  answer  that  in  two  parts;  first,  I  direct 
myself  to  the  notice,  which  is  the  easier  question — and  incidentally, 
I  would  like  to,  if  I  may.  Senator,  you  asked  a  question  here  as  to 
the  constitutional  aspect — there  is  a  constitutional  element  in  notice. 
In  the  Eisen  case,  the  Supreme  Court  articulated,  following  its  pre- 
vious decision  in  the  Mullane  case,  the  constitutional  standards  that 
needed  to  be  applied  in  order  for  there  to  be  due  process  in  the  notice. 

The  constitutional  problem.  Senator,  in  the  adequacy  or  inade- 
quacy of  a  notice  provision  is  in  the  effect  it  has  as  a  res  judicata  bar. 
If  the  notice  is  constitutionally  substandard,  then  the  people  who  did 
not  see  the  notice,  and  therefore,  did  not  opt  out,  would  not  be  barred 
from  relitigating  the  case  because  they  would  have  been  deprived  of 
due  process  if  they  were. 

So  there  is  a  constitutional  content  in  the  notice  provision,  obvi- 
ously. If  the  notice  provision  were  to  take  the  same  form  as  rule  23, 
which  the  Supreme  Court  has  determined  is  within  the  constitutional 
standards,  I  would  think  that  that  part  would  be  cured. 

With  respect  to  the  other  part  of  your  question,  I  do  not  believe 
that  you  would  remove  the  problem  by  removing  the  conflict  in  the 
particular  case,  because  the  conflict  would  continue  to  exist  even 
though  the  attorney  general  would  not  be  embroiled,  himself,  in 
both  ends  of  the  conflict. 

For  example,  if  I  am  right  about  passing  on,  the  attorney  general 
would  have  an  empt}'"  bag  in  representing  the  individual  consumers 
in  an  indirect  purchase  case.  If  I  am  right  about  standing,  the  attorney 
general  would  have  an  empty  bag  in  an  indirect  purchase  case. 
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The  only  case  that  really  can  be  dealt  with  is,  the  case  of  the  direct 
purchaser  in  a  price-fixing  case  where  there  is  no  question  of  standing 
and  there  is  no  question  of  the  price  itself  being  charged  being  an 
illegal  price. 

And  I  suggest  that  to  accomplish  that,  instead  of  providing  an 
unworkable  mechanism,  to  try  to  provide  individual  compensation 
to  each  of  the  millions  of  people,  I  would  suggest  a  civil  fine  which 
turns  the  thing  on  its  head  and  says  that  in  a  case  where  there  had 
been  illegal  overcharges  to  individuals — and  this  would  be  direct — • 
that  the  Federal  Government  has  the  cause  of  action  to  recover  the 
retained  overcharges;  turn  it  aroimd  from  injury  to  business  property 
to  a  concept  of  unjust  enrichment  and  put  in  the  hands  of  the  judge, 
a  discretion  to  perhaps  have  double  damages  if  you  need  a  deterrent 
in  a  bad  case,  or  a  triple  even  if  it  were  a  really  bad  case,  and  turn 
that  thing  around  and  let  there  be  that  kind  of  civil  fine,  and  that 
Avould  go  to  the  Federal  Government,  b}^  definition;  and  if  one  were 
worried  about  the  attorney  general  not  enforcing  it,  I  would  suggest 
a  supplementary  qui  tam  tj^pe  statute  which  would  provide  perhaps 
the  State  attorneys  general  with  the  power  to  sue  ex  rel.  United 
States  and  retain  a  piece  of  any  recover}^  for  their  effort. 

This  is  what  is  done  in  the  Internal  Revenue  situation,  and  it  was 
discussed  by  Senator  Proxmire  in  connection  with  the  truth  in  lending 
legislation  which  was  recently  passed. 

,  "One  other  thing  before  I  leave  that;  another  piece  of  that  would 
have  to  be  changing  the  threshold  in  section  4  of  the  Clayton  Act 
that  there  would  not  be  duplicative  causes  of  action,  removing  the 
small  claim  in  effect  from  section  4  of  the  Clayton  Act  and  turning 
it  into  a  civil  fine. 

Mr.  Nash.  Let  us  try  to  parse  out  your  concern  about  aggregate 
damages  and  the  question  of  standing.  You  cited  the  Hanover  Shoe 
case  for  the  proposition  of  who  is  entitled  to  recover. 

Is  your  construction  and  belief  that  individual  consumers  are  not 
entitled  to  recover,  under  section  4  of  the  Clayton  Act,  if  they  are 
either  indirect  or  fi-nal  purchasers  based  upon  a  statutory  construction 
of  existing  section  4  or  a  constitutional  bar  of  that  type  of  recovery? 

Air.  Shapiro.  The  standing  question,  in  the  first  instance,  is  a  statu- 
tory thing.  It  is  a  question  of  interpreting  the  "by  reason  of"  language 
in  section  4  of  the  Clayton  Act. 

T  suspect  that  there  might  be  a  due  process  question  if  one  were  to 
go  far  enough  dowTi  a  remote  chain  of  causation,  where  you  are  taking 
money  out  of  one  person's  pocket  and  putting  it  into  another  person's 
pocket  mthout  showing  an  adequate  causal  relationship  between  il- 
legal conduct  and  the  injury.  I  think  there  would  probably  be  a  con- 
stitutional question  there. 

Mr.  Nash.  In  terms  of  price  fixing,  you  would  not  see  that  as  a  re- 
mote causation  factor,  though,  would  you? 

Mr.  Shapiro.  No,  I  think,  in  terras  of  price  fixing,  there  would  prob- 
abl}^  be  the  constitutional  ability  to  take  care  of  the  first  purchaser, 
if  it  could  be  shown  that  that  first  purchase  involved  a  traceable  kind 
of  causal  relationship. 

In  other  words,  I  think  that  because  of  the  way  in  which  pricing  is 
done  on  a  retail  level  to  the  consumer,  I  do  not  believe  that  it  is  possible 
-to  trace  the  causal  chain  to  individual  purchasers.  It  would  be  almost 


315 

a  no-fault  insurance  kind  of  a  thing  making  one  citizen  injure  another, 
Avhere  you  say:  "Well,  there  ought  to  be  a  recovery;  I — the  Congress — 
like  this  class  better  than  that  class,"  where  there  is  no  real  nexus  in 
causation  for  that  selection,  there  might  very  well  be  a  constitutional 
problem, 

Mr.  Nash.  It  is  correct,  is  it  not,  that  your  construction  and  belief 
of  what  is  appropriate  under  section  4  of  the  Clayton  Act,  has  been 
rejected  by  the  9th  Circuit  in  the  Western  Asphalt  cases  and  by  a 
number  of  District  Court  judges  in,  for  example,  Bosch  v.  General 
Motors,  Ampress  Brick  and  the  Master  Key  litigation,  all  which  related 
to  standing  under  section  4  and  the  ability  to  trace  damages  and  ap- 
portion damages  between  ultimate  consumers  and  middlemen  in  the 
chain  of  dibtribution? 

Mr.  Shapiro.  Well,  Mr.  Nash,  there  is  no  question  but  that  there 
are  different  judicial  decisions  going  in  a  number  of  directions  and  all 
that  we  lawyers  can  do  is  to  try  to — on  the  basis  of  Supreme  Court 
decisions  that  exist  and  a  judgment  as  to  how  the  thing  should  go — - 
determine  what  wdll  ultimately  prevail. 

There  are  cases  that  go  on  both  sides  of  this  question.  And  I  suggest 
to  3^ou,  for  example,  that  the  9th  Circuit  test  of  foreseeability  is 
diametrically  opposite  to  the  2d  Circuit's  test  of  target  area  in  some 
<;ases,  and  there  are  several  cases  which  are  almost  identical  that  have 
been  decided  in  opposite  ways  by  the  2d  Circuit  and  the  9th  Circuit, 
respectively. 

That  kind  of  conflict  exists;  it  has  not  been  resolved  b}^  the  Supreme 
Court.  All  I  can  do  is  to  try  to  predict  which  way  I  think  it  will  go, 
and  1  think  it  will  go  the  way  of  the  2d  Circuit  rather  than  the  9tli 
Circuit. 

Mr.  Nash.  But  if  title  IV  were  enacted  with  the  appropriate  modifi- 
cations, then  those  cases  would,  in  effect,  become  moot  and  the  courts 
would  have  to  construe  the  new  title  IV,  is  that  not  correct? 

Mr.  vShapiro.  Well,  I  think  it  depends  upon  what  modifications  you 
are  talking  about.  I  think,  for  example,  that  if  you  were  to  modify 
section  4  of  the  Clayton  Act  to  change  the  concept  from  one  of  injury 
to  business,  or  propert}^  to  one  of  unjust  enrichment,  or  something 
like  that,  that  you  would  not  be  able  to  do  it  retrospectively,  as  the 
present  statute  would  appear  to  seek  to  do.  I  think  you  might  consti- 
tutionally be  able  to  change  it,  but  I  don't  think  you  would  be  able  to 
have  retrospective  application. 

I  think  that  on  that  basis,  as  the  Eisen  III  court  said,  where  you 
have  injury  to  business  or  property  as  the  gravamen  of  the  action,  the 
Idnd  of  damage  mechanism  that  is  .used  in  the  title  IV  provisions  is 
unconstitutional  and,  therefore,  I  would  think  that  if  one  were  going 
to  change  the  injury  to  business  or  property  requirement,  change 
everything,  that  one  could  only  do  it  prospectively  and  there  would  be 
constitutional  problems  in  some  waj^s  of  approaching  that. 

]Mr.  Nash.  One  final  observation.  As  I  recall  the  Supreme  Court 
decision  in  Eisen,  the  court  took  the  unusual  step — at  least  I  thought 
it  was  unusual— of  vacating  the  entire  opinion  of  the  2d  Circuit  in 
Eisen  III. 

Could  you  comment  on  the  court's  action? 

Mr.  Shapiro.  Yes;  I  can  comment  on  that.  I  think  it  is  merely  a 
procedural  device  because  the  Supreme  Court  said,  in  veiy  specific 
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language  "We  are  not  reaching  the  manageabihty  question".  They 
could  not  have  meaningfull}^  vacated  unless  they  had  reached  the 
manageability  question. 

Mr.  Nash.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman,  I  have  no  questions. 

vSenator  Hart.  Thank  you  for  a  very  interesting  presentation. 

Mr.  Chumbris.  On  behalf  of  Senator  Hruska,  who  had  to  leave^ 
he  does  appreciate  your  coming  in  and  the  excellent  statement  you 
gave  us. 

Mr.  Shapiro.  Thank  you. 

[The  prepared  statement  of  Jerome  G.  Shapiro  follows.  Testimony 
resumes  on  p.  325.] 

Prepared  Statement  of  Jerome  G.  Shapiro,  a  Member  of  the  New  York 
Bar,  on  Behalf  of  Bristol-Myers  Company 

introduction 

I  appreciate  the  opportunity  to  appear  before  the  Subcommittee  to  present  my 
views  with  respect  to  Title  IV  of  S-12S4  on  behalf  of  Bristol-Myers  Company. 
That  company  has  been  engaged  in  litigation,  as  have  many  United  States  com- 
panies, in  which  the  issues  I  propose  to  discuss  today  are  relevant.  However,  I 
speak  not  only  from  that  perspective,  but  also  from  the  perspective  of  a  trial 
lawyer  who  has  been  engaged  for  over  two  decades  in  .antit  ust  practice. 

Let  me  start  by  recognizing  expresslj'  that  the  policy  of  the  antitrust  laws  to 
foster  and  preserve  free  forces  of  competition  in  the  United  States  is  a  sound  and 
viable  policy.  The  economic  premise  of  our  society  is  that  permitting  the  free 
forces  of  competition  to  prevail  is  the  most  effective  way  to  promote  the  economic 
health  and  strength  of  our  system. 

One  of  the  ways  of  effectuating  antitrust  policy  under  our  system  is  to  encour- 
age enforcement  by  others  than  the  United  States,  by  providing  a  cause  of  action 
for  compensation.  However,  the  compensatory  features  of  the  antitrust  laws  are 
not  for  the  purpose  of  providing  compensation  to  everyone  whose  injury  is  con- 
ceivably traceable  to  an  antitrust  violation.'  Rather,  the  compensatory  fea  ures 
of  the  antitrust  laws  are  aimed  at  providing  the  necessary  incentive  to  anyone 
injured  in  his  business  or  property  by  anticompetitive  acts  ^  to  sue  to  enforce  the 
antitrust  laws.  These  provisions  are  a  supplement  to  the  substantial  criminal  * 
and  civil  enforcement  remedies  available  to  the  agencies  of  federal  government. 
To  provide  incentive  for  private  enforcement,  the  antitrust  laws  give  treble  dam- 
ages and  reasonable  attorneys'  fees  to  private  litigants.  The  existence  of  these 
incentives  also  acts  as  a  deterrent  to  potential  antitrust  violators. 

Under  the  statutory  system  originally  envisaged,  even  a  relatively  small 
claimant  could  be  expected  to  sue  for  treble  damages,  since  no  minimum  juris- 
dictional amount  is  required  and  his  attorney  has  a  promise  of  adequate  coinp(>n- 
sation.  The  amount  of  the  reasonable  attorneys'  fee  provided  in  Section  4  of  the 
Clayton  Act  is  not  limited  by  the  amount  of  recovery. 

However,  the  parens  patriae  provisions  of  S-1284:  appear  to  be  premised  on  the 
belief  that  the  antitrust  laws,  as  presently  implemented  through  available  pro- 
cedures, have  proven  inadequate  in  the  area  of  small  claims.  Those  proj^osed 
provisions  appear  to  have  as  their  objectives  (i)  the  deterrence  of  large-scale 
violations  of  the  antitrust  laws  which  may  injure  large  numbers  of  citizens  in  a 
relatively  small  amount  per  citizen,  and  (ii)  deprivation  of  the  antitrust  violator 
of  the  "fruits"  of  his  illegal  conduct  in  such  cases.  The  means  chosen  to  achieve 
these  objectives  is  to  attempt  to  facilitate  recovery  of  damages  by  such  citizens. 

These  objectives  are  grounded  on  sound  public  policy.  However,  the  pro- 
ponents of  the  bill  have  chosen  a  means  that  cannot,  in  my  view,  achieve  the 
objectives  sought.  Instead,  the  means  would  be  subject  to  substantial  existing, 
and  new  legal  obstacles. 


1  As  the  Supreme  Court  said  in  Hauaii  v.  Standard  Oil  Co..  40.5  U.S.  251.  263,  n.  14  (1972V 

"The  lower  courts  have  been  virtually  unanimous  in  concluding  that  Tongress  did  not  intend  the  anti- 
trust laws  to  provide  a  remedy  in  damages  for  all  injuries  that  might  conceivably  be  traced  to  an  antitrust 
violation.  *  *  *" 

2  OAF  Corp.  V.  Circle  Floor  Co.,  463  F.  2d  752.  757-58  (2d  Cir.  1072),  cert,  dismissed,  413  U.S.  901  (1073). 

'  In  1974,  the  antitrust  laws  were  amended  to  piovide  that  a  criminal  violation  be  deemed  to  be  a  felony, 
to  increase  fines  from  $50,000  to  $1,000,000  and  to  iuciease  prison  terms  from  one  to  three  years. 
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A  proper  legislative  solution  avoiding  these  obstacles  may  well  be  I-  creaie 
forthrightly  a  new  cause  of  action  on  behalf  of  the  United  States  government  it- 
self, in  order  to  achieve  the  objectives  of  deterrence  and  deprivation  of  "fruits" 
without  engendering  the  enormous  difficulties  inherent  in  the  parens  patriae  pro- 
visions of  S-1284. 

While  I  am  prepared  to  discuss  suggestions  for  appropriate  legislation  should 
the  Chairman  wish  me  to  do  so,  I  will  confine  this  statement  to  a  discussion  of 
some  of  the  problems  inherent  in  an  attempt  to  collect  millions  of  small  claims  as 
a  means  of  achieving  the  objectives  sought. 

DISCUSSION  OF  TITLE   IV 

For  purposes  of  this  discussion,  it  will  be  assumed  that,  with  the  possible 
exception  of  proposed  Section  4C.(a)(2)  concerning  damages  to  the  "general 
economy"  of  a  State,  Title  IV  is  not  intended  to  alter  the  substantive  requirements 
of  Section  4  of  the  Clayton  Act  ("Section  4").  Thus,  it  will  be  assumed  that 
injury  to  the  business  or  property  of  a  plaintiff  would  continue  to  be  the  gravamen 
of  a  damage  action  under  Section  4  despite  passage  of  Title  IV.  To  put  it  another 
way,  it  is  assumed  that  Title  IV  is  not  intended  to  provide  a  statutory  modification 
of  any  existing  judicial  determination  that  damages  awarded  under  Section  4 
must  be  based  upon  proven  injurj^  to  the  business  or  property  of  the  plaintiff 
claiming  damages,  rather  than  upon  unjust  enrichment  of  the  defendant. 

It  is  also  assumed,  for  purposes  of  this  discussion,  that  Title  IV  is  not  intended 
to  result  in  duplicative  recover}'  by  various  plaintiffs  or  types  of  plaintiff  asserting 
causes  of  action  for  damages  under  Section  4. 

7.  Injury  to  business  or  property — juanageability  and  constitutional  problems  under 
section  4C{o){l)  and  4C.ic)  of  tille  IV 

Title  IV  would  permit  a  state  attorney-general  to  assert  causes  of  action  as 
parens  patriae  either  directly  on  behalf  of  persons  residing  in  his  state  or  as  repre- 
sentative of  a  class  of  such  persons,  who  have  V:)een  "damaged."  Whether  the 
a'^sertion  were  direct  or  representative,  it  certainlj''  would  be  multiplicitous. 
Accordingly,  in  such  multiplicitous  suits  considerations  of  "manageability"  would 
be  of  importance  whether  or  not  the  action  were  technically  under  Rule  23  of  the 
Federal  Rules  of  Procedure. 

It  is  obvious  that  by  providing  in  proposed  Section  4C.(c)  for  aggregation  of 
damages,  and  distribution  of  damages  on  the  basis  of  a  reasonable  exercise  of 
discretion,  it  is  intended  that  Title  IV  eliminate  "manageability"  questions  with 
respect  to  such  multiplicitous  claims.  However,  making  proof  of  damages  "man- 
ageable" does  not  make  the  case  "manageal)le"  if  another  critical  element  of  the 
case  requires  separate,  individual  proof.  In  my  view,,  that  would  be  the  situation 
here. 

I  believe  that  even  under  Section  4C.  (a)(1),  the  substantive  requirement  of 
i:)roof  of  a  damage  plaintiff's  injury  to  business  or  property  under  Section  4  would 
result  in  separate,  individual  proof  at  trial  of  that  element,  as  to  each  plaintiff's 
claim. 

The  Courts  of  Appeals  for  the  Second  and  Ninth  Circuits  have  held  that 
individual  treatment  roust  be  given  to  such  claims  of  injury  to  })usiness  or  property 
\mder  Section  4,  and  as  far  as  I  know,  no  United  States  circuit  court  has  held  to 
the  contrarv.  In  Eisen  III,*  the  Court  of  Appeals  for  the  Second  Circuit  said 
(479  F.2d  at  1014): 

"The  applicable  substantive  law  is  Section  4  (^f  the  Clayton  Act  that  authorized 
the  private  triple-damage  antitrust  suit  to  recover  damages  by  a  person  who  has 
been  'injured  in  his  business  or  property'  by  reason  of  a  violation  of  the  antitrust 
laws.  That  the  claims  of  many  may  not  be  treated  collectively  or  as  'the  class  as  a 
whole'  is  what  the  Supreme  Court  decided  in  Snyder  v.  Harris,  394  U.S.  332, 
89  S.  Ct.  1053,  22  L.  Ed.  2d  319  (1969),  where  plaintiff,  in  a  diversity  case  sued  as 
representative  of  a  class  of  some  4000  shareholders  of  an  insurance  company.  Her 
individual  claim  was  for  less  than  $10,000.  She  was  not  permitted  to  aggregate  her 
claim  with  the  separate  claims  of  the  other  members  of  the  class  which  amounted 
to  $1,200,000.  Despite  the  fact  that  amended  Rule  23  was  already  in  effect,  the 
case  was  dismissed.  Moreover,  in  the  recent  case  of  Hawaii  v.  Standard  Oil  Co. 
of  California,  et  al.,  405  U.S.  251,  92  S.  Ct.  885,  31  L.  Ed.  2d  184  (1972),  it  was 
again  held  that  only  i:)ersons  actually  injured  in  their  business  or  property  could 
claim  damages  under  the  Clayton  Act."  (Emphasis  supplied.) 


*  Eisen  v.  Carlisle  dt  Jacjudin,  479  F.2d  1005  (2d  Cir.  1973). 
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See  also,  In  re  Hotel  Telephone  Charges,  500  F.  2d  86  (9th  Cir.  1974);  Kline  v. 
Coldwell,  Banker  cfc  Co.,  508  F.  2d  226  (9th  Cir.),  cert,  denied,  43  U.S.L.W.  3601 
(May  12,  1975). 

It  is  not  unlikely  that  when  the  Supreme  Court  reaches  this  issue,  as  it  one  day 
undoubtedly  will,  it  will  uphold  the  concept  expressed  in  Eisen  III  that  injury 
to  business  or  property  in  a  multiplicitous  damage  action  under  Section  4,  such 
as  the  parens  patriae  claim  under  Section  4C.(a)  (1)  of  Title  IV,  must  be  separately 
litigated  as  to  each  claimant. 

In  Zahn  v.  International  Paper  Co.,  414  U.S.  291  (1973),  the  Supreme  Court 
held  that  each  member  of  a  class,  whether  or  not  named  as  a  party  in  the  action, 
must  separately  satisfy  the  jurisdictional  requirements  of  his  action.  In  Zahn, 
which  was  a  diversity  case,  the  element  in  issue  was  the  amount  in  controversy, 
which  had  to  be  $10,000  per  plaintiff.  The  Supreme  Court  upheld  the  decision  of 
the  courts  below  refusing  to  permit  the  suit  to  proceed  as  a  class  action.  In  so 
doing,  the  Supreme  Court  said  (414  U.S.  at  301): 

"We  conclude,  as  we  must,  that  the  Court  of  Appeals  in  the  case  before  us 
accurately  read  and  appUed  Snyder  v.  Harris  [394  U.S.  332  (1969)]:  Each  plaintiff 
in  a  Rule  23(b)(3)  class  action  must  satisfy  the  jurisdictional  amount,  and  any 
plaintiff  who  does  not  must  be  dismissed  from  the  case — 'one  plaintiff  may  not 
ride  in  on  another's  coattails.'  Zahn  v.  International  Paper  Company,  supra,  469 
F.  2d,  at  1035."  (Emphasis  supphed.) 

Whereas  Zahn  was  a  diversity  case  where  the  jurisdictional  amount  was  a 
threshold  question  for  a  plaintiff,  and  whereas  Section  4  does  not  have  any  such 
jurisdictional-amount  requirement.  Section  4  nevertheless  provides  a  threshold 
substantive  requirement  that  a  plaintiff  have  sustained  an  injury  to  his  business 
or  property.  Accordingly,  the  same  requirement  of  individualized  proof  will 
undoubtedly  be  required. 

It  is  significant  that  both  the  Court  of  Appeals  for  the  Second  Circuit  in  Eisen 
III,  and  the  Supreme  Court  in  Zahn,  relied  on  Snyder  v.  Harris  in  reaching  their 
respective  conclusions.  Snyder  v.  Harris  was  a  case  in  the  Supreme  Court  holding 
that  each  named  member  of  a  class  in  a  diversity  case  must  satisfy  the 
jurisdictional-amount  requirement.  In  Zahn,  the  Supreme  Court,  relying  on 
its  previous  decision  in  Snyder  v.  Harris,  held  that  each  unnamed  member  of  a 
class  in  a  diversity  case  must  also  satisfy  the  jurisdictional-amount  requirement. 
In  Eisen  III,  the  Court  relied  on  Snyder  v.  Harris  in  holding  that  in  a  case  under 
Section  4,  each  named  and  unnamed  member  of  the  class  must  individually 
establish  injury  to  his  business  or  property. 

Aggregate  treatment  of  damages,  as  provided  in  proposed  Section  4C.(c)  of 
Title  IV,  also  poses  a  substantial  constitutional  problem  at  least  as  long  as  injury 
to  the  business  or  property  of  the  plaintiff  remains  the  substantive  gravamen 
of  the  Section  4  damage  claim. 

In  Eisen  III,  the  Court  held  that  it  would  be  a  violation  of  the  constitutional 
guarantee  of  Due  Process  to  allow  aggregate  damages  to  be  assessed  under  Section 
4  with  respect  to  a  class  as  a  whole,  rather  than  requiring  individual  proof  of 
damages  under  Section  4  by  individual  members  of  a  class.  The  Court  said  (479 
F.  2d  at  1018) : 

"Even  if  amended  Rule  23  could  be  read  so  as  to  permit  any  such  fantastic 
procedure,  the  courts  would  have  to  reject  it  as  an  unconstitutional  violation  of  the 
requirement  of  due  process  of  law.  But  as  it  now  reads  amended  Rule  23  contem- 
plates and  provides  for  no  such  procedure.  Nor  can  amended  Rule  23  be  construed 
or  interpreted  in  such  fashion  as  to  permit  such  procedure.  We  hold  the  'fluid 
recovery'  concept  and  practice  to  he  illegal,  inadmissible  as  a  solution  of  the  manage- 
ability  problems   of   class    actions   and    wholly   improper."    (Emphasis    added.) 

Yet  is  is  almost  precisely  the  same  procedure  for  assessing  damages  as  the  Court 
spoke  of  in  Eisen  III  that  is  provided  for  in  Section  4C.(c)  of  Title  IV. 

Thus,  Eisen  III  held  that  (i)  injury  to  business  and  property  must  be  separately 
proven  under  Section  4,  (ii)  damages  must  be  separately  proven  under  Section  4, 
and  (iii)  at  least  where  injury  to  business  or  property  is  the  gravamen  of  the  action, 
it  would  violate  Due  Process  to  provide  for  aggregation  of  damages.  Since  Title 
IV  would  leave  intact  the  Section  4  provisions  requiring  injury  to  business  or 
property,  and  since  Title  IV  would  provide  for  aggregation  of  damages,  the  third 
holding  of  Eisen  III  would  apply. 
II.   The  anatomy  of  a  price-fixing  case  under  section  4C.(a){l)  of  title  IV 

Let  us  suppose  that  charges  of  a  price-fixing  conspiracy  with  respect  to  a  pre- 
scription drug  were  levied  against  several  major  pharmaceutical  companies,  and 
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that  this  resulted  in  an  action  by  the  Attorney- General  of  a  State  under  the 
parens  patriae  provisions  of  Title  IV. 

First,  let  us  see  who  the  "persons"  are  who  would  be  clients  of  the  Attorney- 
General.  Surely,  he  would  represent  individual  consumers,  who  purchased  pills 
from  the  retail  pharmacists.  He  would  also  undoubtedly  represent  the  retail 
pharmacists  who  purchased  pills  from  the  defendants  or  from  wholesalei's  who 
had  in  turn  purchased  pills  from  the  defendants.  These  retaQ  and  wholesale  busi- 
nesses would  be  either  corporate  enterprises,  partnerships,  or  individually  owned 
and  operated  businesses.  The  Attorney- General  would  also  represent  all  public 
and  private  hospitals  which  may  have  purchased  pills  from  the  defendants  and 
then  resold  them  to  individual  consumers. 

This  diverse  representation  of  different  types  of  plaintiff  would  raise  some  very 
difficult  problems  which  might  well  result  in  the  individual  consumer  clients  of 
the  Attorney- General  sustaining  no  recovery  at  all,  while  his  corporate  and  busi- 
ness clients  received  whatever  recovery  there  was.  This  would  be  a  paradox, 
given  the  principal  purposes  of  the  proposed  legislation;  but  in  addition,  these 
problems  would,  as  I  will  explain  below,  have  constitutional  significance. 

A.  The  passing-on  problem 

Where  there  is  a  ladder  of  distribution  such  as  the  one  involved  in  the  present 
hypothetical  case,  at  each  successive  rung  in  the  ladder  the  purchase  price  of  the 
product  is  newly  set  and  increased  by  an  independent  businessman.  The  manu- 
facturer sells  to  the  wholesaler,  who  sells  to  the  retailer,  and  the  retaUer  resells 
to  the  individual  consumer.  Or  the  manufacturer  sells  to  a  hospital  which  resells 
to  the  individual  consumer. 

If  any  of  the  potential  plaintiffs  is  to  recover,  he  must  show  at  a  minimum 
that  he  paid  a  price  higher  than  he  would  have  paid  but  for  the  illegal  price-fixing 
conspiracy. 

Therefore,  the  question  which  arises  in  considering  who,  if  anyone,  was  injured 
in  his  business  or  property  as  a  result  of  the  manufacturer's  illegal  conduct,  is 
whether  any  given  purchaser  absorbed  an  illegal  overcharge,  in  whole  or  in  part, 
or  whether  he  passed  it  on  to  his  customer.  Where  an  initial  sale  to  a  wholesaler 
is  followed  by  a  sale  to  a  retailer,  and  is  then  followed  by  a  sale  to  an  individual 
consumer,  the  question  must  be  asked  at  both  the  retailer  and  individual  consumer 
level.  Each  purchaser  on  the  ladder  of  distribution  in  effect  competes  with  each 
other  purchaser  for  any  recovery,  because  if  any  seller  on  the  distribution  ladder 
can  maintain  that  he  absorbed  the  entire  "overcharge"  and  would  have  resold 
for  the  same  price  even  if  he  had  bought  it  cheaper,  then  the  purchaser  from  that 
seller  has  had  no  injury  to  his  business  or  property  caused  by  the  "overcharge"  in 
the  first  sale. 

In  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481,  494(1968), 
the  Supreme  Court  held  that  a  defendant  may  not  defeat  the  claim  of  a  purchaser 
from  him,  whom  he  has  illegally  overcharged,  by  saying  that  the  purchaser  in  turn 
passed  on  the  overcharge  to  his  customer.  However,  the  Supreme  Court  said 
that  an  exception  to  this  rule  would  exist  if  the  overcharged  purchaser  resold 
pursuant  to  a  pre-existing  cost-plus  contract  or  similar  arrangement.  The  reason 
for  this  was  to  avoid  duplicative  recovery.  See  Hawaii  v.  Standard  Oil  Co.  of 
California,  405  U.S.  251,  264  (1972). 

In  Donson  Stores,  Inc.  v.  American  Bakeries  Company,  58  F.R.D.  481  (S.D.N.  Y. 
1973),  the  Court  stated  the  Hanover  Shoe  principle  this  way  (58  F.R.D.  at  484) : 

"*  *  *  Thus,  Hanover  stands  for  the  proposition  that  only  the  initial  purchaser 
from  a  price-fixing  manufacturer  may  recover  the  overcharge  unless  he  has  made 
sales  to  subsequent  purchasers  pursuant  to  cost-plus  contracts,  in  which  event  the 
original  purchaser  becomes  a  mere  conduit  for  passing  the  cause  of  action  to  his 
customers."  (Emphasis  supplied.) 

Thus,  the  question  in  our  hjqDothetical  case  would  be  whether  a  wholesaler  or 
retailer  had  a  cost-plus  contract  or  similar  arrangement  when  he  resold  to  his 
customer.  This  would  determine  whether  the  wholesaler  or  the  retailer  or  the 
consumer  had  sustained  injury  to  his  business  or  property  and  thus  had  the 
cause  of  action  as  to  which  damages  could  be  proved. 

The  passing-on  problem  highlights  two  basic  difficulties  inherent  in  the  proposed 
bill. 

First,  despite  the  provisions  of  Section  4C.(c)  concerning  proof  of  damaage  in 
the  aggregate  by  statistical,  sampling,  or  other  methods,  resolution  of  the  passing- 
on  problem  would  still  require  individual  proof  as  to  each  claimant.  This  is  be- 


320 

cause  Section  4C.(c)  is  only  concerned  with  determining  amount  of  damages,  and 
not  with  the  separate  and  distinct  legal  element  of  whether  a  claimant  suffered 
any  compensable  injury  at  all  as  a  result  of  the  alleged  antitrust  violations. 

Second,  because  the  antitrust  laws  define  the  term  "person"  as  including  both 
individual  citizens  and  corporations,  the  Attorney- General  would  represent  all 
these  competing  plaintiffs  with  their  conflicting  claims. ^  Also,  if  state  public 
hospitals  had  purchased  pills  from  the  defendants  and  had  resold  them,  as  pul^lic 
hospitals  do,  to  individual  consumers  who  are  patients  or  hospital  employees,  the 
Attorney- General  would  have  to  take  on  their  behalf  the  same  position  that  the 
retailers  would  want  him  to  take  on  their  behalf — both  positions  being  to  the 
■exclusion  of  the  individual  consumer. 

I  can  tell  j'ou  from  my  experience  that  there  is  a  real  conflict  in  litigation  between 
representatives  of  retailers,  on  the  one  hand,  and  representatives  of  individual 
consumers,  on  the  other  hand,  as  to  which,  if  either,  class  has  a  cause  of  action. 
From  mj'  knowledge  of  the  factual  situation  in  the  pharmaceutical  marketplace, 
and  from  independent  surveys  conducted  and  published  in  newspapers  and  else- 
where, I  must  conclude  that  the  retailer  has  a  better  argument  than  the  individual 
consumer. 

It  is  my  view  that  the  Attorney- General  would,  in  our  hypothetical  case,  be 
required  professionally  to  present  both  sides  of  the  question  on  behalf  of  two  or 
more  conflicting  sets  of  clients.  The  Attorney- General  would  not  be  in  a  position 
to  choose  between  clients  and  represent  one  only.  Because  of  the  advantages 
to  a  client  represented  by  the  Attorney- General,  there  would  undoubtedly  be 
constitutional  implications  in  his  selection  of  one  resident  or  group  of  residents  in 
his  state  over  another,  when  he  has  the  power  and  authority  to  represent  both. 

In  such  circumstances,  constitutional  principles  might  well  prevent  any  judg- 
ment against  the  interest  of  individual  consumers  from  having  res  judicata  effect. 
Any  absent  member  of  the  individual  consumer  class  could,  if  dissatisfied  with 
the  outcome,  relitigate  the  entire  case.  See  Hansberry  v.  Lee.  311  U.S.  32,  44, 
45  (1940). 

Similar  conflict  situations  with  similar  difficulties  arise  if  the  Attorney- General 
were  to  sue  not  only  under  Section  4C.(a)  (1)  but,  at  the  same  time,  sue  also  under 
Section  4E  with  respect  to  a  federallj'-funded  state  welfare  program. 

Under  a  typical  program  of  that  kind,  the  welfare  patient  may  consult  a  state- 
employed  doctor  (or  a  state-designated  private  doctor)  who  prescribes  the  pill. 
The  retailer  fills  the  prescription  and  charges  the  state  for  it  under  the  program. 

The  Attorney-General  would  then  be  representing  retailers  in  the  Section 
4C.(a)  (1)  case  and  his  own  state  in  the  Section  4E  case.  There  would  be  a  conflict 
between  the  two,  the  retailers  claiming  they  were  overcharged  and  should  be 
allowed  to  sue  for  that  overcharge,  while  the  state  would  be  contending  that  it 
was  entitled  to  recover  such  overcharge  because  of  the  earlier  reimbursement. 

B.   The  standing  problem 

Similar  difficulties  will  beset  the  Attorney- General  as  he  is  confronted  with 
the  question  of  whether  his  client,  the  individual  consumer,  as  an  indirect  pur- 
chaser, has  standing  to  sue  under  Section  4.  Clearly,  if  the  individual  consumer 
does  not  have  standing,  the  direct  purchaser,  the  retailer  or  wholesaler,  will 
keep  in  its  entirety,  with  no  allocation  to  individual  consumers,  any  recovery  for 
overcharges  paid  by  him. 

Once  again,  the  Attorney- General  has  conflicting  classes  with  the  obligation 
to  argue  on  behalf  of  each  against  the  best  interests  of  the  other.  Here,  again, 
in  my  view,  the  individual  consumer  has  the  worse  of  the  two  arguments. 

The  problem  arises  from  the  requirement  of  Section  4  that  a  treble-damage 
plaintiff  prove  that  he  has  sustained  injury  to  his  business  or  property  by  reason  of 
anything  forbidden  in  the  antitrust  laws.  This  is  a  causation  requirement. 

The  question  of  "standing  to  sue",  one  of  the  most  vexed  questions  in  the  anti- 
trust field  being  considered  by  the  courts  today,  concerns  that  requirement  of 
causation. 

Title  IV'  does  not  in  any  way  reach  this  threshold  question  as  to  the  status  of  a 
treble-damage  claimant  as  such;  it  deals  only  with  the  authority  or  power  of  the 
Attorney- General  to  sue  on  behalf  of  pci-sons  "who  have  been  damaged".  If  the 
claimant  lacks  "standing",  the  question  of  the  extent  of  his  injury  or  the  amount  of 
his  damages  will  never  be  reached,  no  matter  who  sues  on  his  behalf. 


5Th(>  diiTiculties  involved  in  limiting  that  definition  of  "persons"  to  "natural  persons"  or  some  similar 
•definition  for  purposes  of  tiiis  statute  are  discussed  in  a  separate  point  below. 
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A  number  of  concepts  have  been  articulated  by  various  courts  as  appropriate 
shibboleths  for  determining  the  question.  Under  almost  all  of  these  concepts  the 
indirect  purchaser  from  a  price-fixing  defendant  would  be  likely  to  lose. 

In  one  anal.ysis,  it  is  held  that  a  plantiff  may  recover  only  if  his  damages  are 
directly  caused  by  the  conduct  of  the  defendant,  but  not  if  they  are  indirectly 
caused  by  such  conduct.  This  direct-indirect  test  has  been  stated  by  some  courts 
iu  terms  of  privity  between  the  plaintiff  and  the  defendant.  Thus,  the  question  of 
whether  an  injury  was  direct  enough  to  provide  requisite  standing  to  sue  for 
damages  has  been  said  to  turn  on  whether  or  not  there  was  an  intermediary  be- 
tween the  plaintiff  and  the  alleged  antitrust  violator.^ 

In  another  analj^sis,  the  test  of  standing  to  sue  has  been  stated  in  terms  of 
whether  or  not  the  plaintiff  was  in  the  "target  area"  of  the  defendant's  conduct. 
This  target-area  test,  as  articulated  in  the  Second  Circuit,  has  been  said  to  require 
the  plaintiff  to  show  that  he  is  a  person  against  whom  the  conspiracy  was  aimed, 
such  as  a  competitor  of  the  person  sued.' 

Still  another  analytical  concept  applied  to  the  standing  question  has  been  stated, 
as  in  the  Second  Circuit,  in  terms  of  whether  or  not  the  i:)laintiff  was  in  the  "target 
area";  but,  as  articulated  in  the  Ninth  Circuit,  the  target  area  encompasses  "that 
area  of  the  economy  which  is  endangered  by  a  breakdown  of  competitive  conditions 
in  a  particular  industry",  and  permits  suit  by  plaintiffs  foreseeably  injured  in  that 
area. 8  In  this  test  the  Ninth  Circuit  applies  its  own  subjective  view  of  the  bound- 
aries of  the  targeted  area. 

Of  these  tests  it  is  only  the  Ninth  Circuit  test  that  affords  the  individual  con- 
sumer, or  indirect  purchaser,  possible  success  on  the  standing  issue.  This  would 
be  on  a  foreseeability  theory. 

The  great  difficulty  of  the  individual  consumer's  problem  in  the  Second  Circuit 
and  the  other  circuits  such  as  the  Tenth  ^  that  share  the  Second  Circuit's  views, 
is  elucidated  in  GAF  Corp.  v.  Circle  Floor  Co.,  Inc.,  463  F.  2d  752  (2d  Cir.  1972). 

In  that  case  GAF  alleged  that  Circle  Floor  and  certain  individuals  conspired 
to  take  over  control  of  GAF,  in  violation  of  the  antitrust  laws.  As  part  of  the 
conspiratorial  conduct,  and  to  facilitate  the  takeover,  it  was  alleged  that  Circle 
Floor  had  reduced  its  purchases  of  certain  goods  from.  GAF.  GAF  claimed  dam- 
ages for  lost  profits  resulting  from  the  reduction  of  purchases. 

The  Court  dismissed  this  claim  for  damages  on  the  ground  that  the  violation 
of  the  antitrust  laws  alleged  by  GAF  had  anticotnpet-iiive  effects  that  would  be 
felt  by  competitors  of  GAF  and  Circle  Floor,  but  not  by  GAF  itself. 

The  Court  said  (463  F.  2d  at  757) : 

"*  *  *  If  there  has  been  a  wrong,  appellant  cannot  show  that  it  resztUs  from 
the  lesseriing  of  coinpetiiion.  Termination  of  employment  will  often  occur  whether 
a  merger  is  legal  or  illegal.  It  is  the  natural  effect  -flowing  from  two  simalarly 
structured    businesses    combining    their    assets    to    maximize    efficiency.  *  *  *" 

"*  *  *  The  courts,  in  interpreting  §  4  of  the  Clayton  Act  and  its  predecessor, 
have  endeavored,  although  with  some  inconsistency  and  conflict,  to  promote  the 
policy  of  competition  established  by  the  Sherman  and  Clayton  Acts  by  interpreting 
§  4  as  allowing  treble  damages  onhi  to  those  who  have  suffered  some  diminution 
of  their  ability  to  compete.  *  *  *"  (Emphasis  supplied.) 

That  was  not  a  jarice-fixing  case,  and  the  Court  undoubtedly  did  not  have 
price-fixing  in  mind.  Possibly,  that  Court  would  say  that  a  direct  overcharge  to 
a  C'lstomer  pursuant  to  a  price-fixing  conspiracy  is  recoverable  on  the  theory 
that  the  act  of  charging  an  illegal  fixed  price,  a  per  se  violation  of  the  antitrust 
laws,  is  an  anticompetitive  act  in  and  of  itsf-lf.  However,  the  indirect  price  charged 
hy  the  innocent  purchaser  from  the  defendant  would  be  consequential  at  most, 
and  not  itself  an  anticompetitive  act.  In  GAF,  there  was  no  question  but  that 
there  was  a  consequential  relationsinp  between  the  illegal  conduct  of  the  defendants 
and  the  damages,  but  no  recovery  was  permitted. 

Thus,  under  both  the  present  state  of  the  law  and  under  the  proposed  amend- 
ments,   the    Attorney- General    v/ould    probably    argue    unsuccessfully    that    his 


8  See,  e.g..  Bray  v.  Safeway  Stores,  Inc.,  1975  Trade  Cases,  1160,193,  pp.  65,657,  65,665, 
Civil  Action  No.  C-4S53R-OJC  (N.D.  Calif.,  February  26.  1975)  ;  Midway  Enterprises,  Inc. 
V.  Petroleum  Marketing  Corp.  375  F.  Supp.  1339  (D.  Md.  1974). 

"  See,  e.g. ,  Calderone  Enterprises  Corp.  v.  United  Artists  Theatre  Circuit,  454  F.  2d  1292, 
1925  (2d  Cir.  1971),  cert,  denied,  406  U.S.  930  (1972). 

8  See,  In  re  Multidistrict  Vehicle  Air  Pollution,  M.n.L.  No.  31,  471  F.  2d  122,  128  (9th 
Cir.  197,^,),  cert,  denied,  414  U.S.  1045  (1973)  ;  Calderone  Enterprises  Corp.  v.  United 
Artists  Theatre  Circuit,  supra,  dissenting  opinion,  454  F.  2d  at  1303. 

"  See,  Reihert  v.  Atlantic  Richfteld  Co.,  ill  F.  2d  727  (lOth  Cir.),  cert,  denied,  411  U.S.  32 
(1073) ,  where  the  court  said  (471  F.  2d  at  731)  : 
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individual  consumer  clients  and  all  of  his  retailer  clients  have  standing,  and  he 
would  end  up  with  onl.v  wholesaler  and  direct-purchasing  retailer  ctients,  on 
whose  behalf  he  shoxdd  have  been  arguing  that  his  individual  consumer  clients 
and  his  indirect-purchasing  retailer  clients  lack  standing. 

///.  The  anatomy  of  an  exclusionary-conduct  case  under  section  4C. (a)(1)  of  title  IV 

Under  the  antitrust  laws,  it  is  illegal  to  exclude  competition.  If  a  company  uni- 
laterally acts  to  exclude  competition,  and  reaches  a  point  where  it  possesses 
monopoly  power,  the  companj^  has  violated  the  provisions  of  Section  2  of  the 
Sherman  Act.  If  several  competing  companies  conspire  to  put  a  competitor  out  of 
business,  they  have  violated  the  restraint-of-trade  provisions  of  Section  1  of  the 
Sherman  Act.  This  is  in  both  instances  exclusionary  conduct,  and  if  a  plaintiff 
can  show  injury  to  his  business  or  pi'operty  "by  reason  of"  that  conduct,  that 
plaintiff  majr  recover  damages  under  Section  4. 

Let  us  suppose  that  three  companies  engaged  in  the  business  of  manufacturing 
and  selling  soap  are  charged  with  a  conspiracy  to  put  a  competitor  out  of  tjusiness 
because  he  is  a  price-cutter.  It  is  alleged  that  to  achieve  this  end,  the  conspirators 
made  use  of  their  influence  with  suppliers  to  deprive  the  unwanted  competitor 
of  needed  supplies.  The  three  alleged  conspirators  have  no  agreement  about  pricing 
and  they  continue  to  compete  with  each  other  in  their  own  sales  to  retail  outlets 
throughout  the  period  of  time  in  which  they  are  actively  engaged  in  excluding 
their  price-cutting  competitor,  and  thereafter. 

Clearly,  the  excluded  competitor  has  a  cause  of  action  under  Section  4  for 
three-times  the  value  of  his  destroyed  business.  He  could  be  a  client  of  the  Attorney 
General  under  the  parens  patriae  provisions  of  Title  IV. 

However,  the  three  co-conspirators,  now  defendants,  may  also  be  sued  by  the 
Attorney-General  representing  a  class  of  supermarkets,  grocery  stores,  drugstores, 
and  other  retail  outlets,  as  well  as  a  class  of  individual  consumers.  On  behalf  of 
these  purchaser  classes,  the  Attorney-General  would  allege  that  because  of  the 
exclusion  of  the  price-cutting  manufacturer,  they  were  unable  to  buy  his  brand  of 
soap  at  a  cut-rate  price.  The  Attorney-General  would  also  allege  that  the  soap 
products  made  by  the  defendant  manufacturers,  and  also  those  made  by  manu- 
facturers not  even  in  the  conspiracy,  were  all  sold  at  prices  higher  than  they  would 
have  been  sold  for  if  the  price-cutter  had  still  been  in  business,  even  though  it 
might  never  have  been  sold  for  as  low  a  price  as  the  price-cutter's  soap. 

Thus,  the  Attorney-General  on  behalf  of  the  various  members  of  the  retailer 
class  would  be  claiming  damages  based  upon  (i)  their  purchases  of  soap  from  the 
defendants,  (ii)  their  purchases  of  soap  from  other  manufacturers  entirely  innocent 
of  wrongdoing,  and  (iii)  purchases  of  soap  which  the  retailers  would  have  made  from 
the  price-cutter,  and  the  repurchases  of  such  soap  that  would  have  been  made  by 
individual  consumers,  if  the  price-cutter  had  remained  in  business.  One  may 
assume  that  some  of  the  retailers  would  ordinarily  have  stocked  the  jDrice-cvitter's 
brand  if  it  had  been  available,  and  others  would  not  because  they  did  not  like  the 
quality  or  for  some  othcir  reason. 

On  behalf  of  the  members  of  the  class  of  individual  consumers,  the  Attorney- 
General  would  be  claiming  damages  based  on  (i)  purchases  of  soap  from  retailers 
who  had  purchased  it  from  the  defendants,  and  (ii)  purchases  of  soap  from  retailers 
who  had  purchased  it  from  other,  admittedly  innocent,  manufacturers.  Again, 
one  may  assume  that  some  of  the  individual  consumers  would  customarily  have 
purchased  the  price-cutter's  brand  of  soap  of  it  had  been  available.  Some  of  the 
individual  consumers  would  not  have  purchased  the  price-cutter's  brand  of  soap 
even  if  it  had  been  available.  Some  of  them  purchased  from  stores  that  would  have 
stocked  the  price-cutter's  soap,  and  some  purchased  from  stores  that  would  not 
have  stocked  it  in  any  circumstances. 

Potential  plaintiffs  and  clients  of  the  Attornej'-General  here  are  every  retailer 
and  every  individual  consumer  that  purchased  a  bar  of  soap  on  any  level  of 
distribution  and  from  any  source  in  the  entire  state. 

Every  problem  involved  in  the  price-fixing  case,  including  i)assing-on  and 
standing,  is  present  here.  In  addition,  there  is  a  further  problem  arising  from  the 
fact  that  there  was  no  "illegal  price"  to  begin  with,  containing  some  asserted 
element  of  overcharge,  but  rather  a  generalized  complaint  that  all  prices  were 
higher  than  they  otherwise  would  have  been. 

Where  there  is  no  "illegal  price"  and  the  only  conduct  complained  of  is  exclusion- 
ary conduct,  is  it  likely  that  the  otily  client  of  the  Attorney- General  that  has  a 
valid  cause  of  action  is  the  excluded  competitor.  As  pointed  out  above,  the  Court 
of  Appeals  for  the  Second  Circuit  in  GAF  held  that  only  those  who  have  "suffered 
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some  diminution  of  their  ability  to  compete"  have  a  damage  claim  under  Section 
4.  (4G3  F.  2d  at  757)  (As  noted  above,  there  may  well  be  an  exception  to  this  where 
there  has  been  a  direct  purchase  at  an  illegaily  fixed  price.)  In  the  absence  of 
price-fixing,  under  the  teaching  of  GAF,  no  iDurchaser  would  have  a  cause  of  action. 
This,  I  believe,  is  also  the  teaching  of  the  Supreme  Court  in  Hanover  Shoe. 

There,  when  the  case  came  to  the  Supreme  Court  for  review,  the  following 
facts  had  been  established: 

(1)  United  had  monopolized  the  shoe  machinery  market  in  violation  of  Section  2 
of  the  Sherman  Act  by  various  means  described  in  Judge  Wyzanski's  opinion  in 
a  related  government  action;^" 

(2)  United  had  a  practice  with  respect  to  certain  important  shoe  machinery  of 
leasing  only,  and  refusing  to  sell,  to  shoe  manufacturers  such  as  Hanover  (the 
"lease-only  practice"); 

(3)  Hanover  desired  to  p^irchase  from  United  the  shoe  machinery  as  to  which 
United  applied  its  lease-only  practice; 

(4)  United  refused,  pursuant  to  its  lease-only  practice,  to  sell  the  shoe  ma- 
chinery to  Hanover; 

(5)  if  United  had  been  willing  to  sell  the  machinery,  Hanover  would  have  paid 
less  for  it  than  it  had  to  pay  under  the  lease-only  practice; ''  and 

(6)  because  of  the  absence  of  alternative  sources  of  supply,'^  Hanover  was 
forced  to  lease  the  machinerj^  from  United  at  a  rental  price  higher  than  a  purchase 
price  would  have  been. 

Thus,  United  had  unquestionably  been  found  to  be  an  illegal  monopolist  which 
had  substantially  eliminated  competition  in  the  shoe  machinery  market.  United 
was  in  a  position  where  it  could  make  its  shoe  machinery  available  to  customers 
at  virtually  any  price  it  chose.  When  Hanover  approached  United  for  shoe 
machinerj^  United  quoted  a  take-it-or-leave-it  price  in  the  form  of  rental  for  a 
lease.  It  refused  to  sell  the  shoe  machinery  to  Hanover  at  a  price  which  would 
have  been  lower  than  the  rental  charged.  Because  of  the  absence  of  competition, 
Hanover  was  forced  to  pay  United  the  higher  price  precisely  because  United  had 
eliminated  alternatives.  United's  ability  to  exact  the  higher  price  from  Hanover 
was  clearly  a  consequence  or  effect  of  United's  illegal  monopolization. 

Despite  these  circumstances,  the  Supreme  Court  held  that  Hanover  could  nut 
recover  treble  damages  unless  it  established,  at  the  threshold,  that  Judge  Wyzan- 
ski  had  found  that  United's  exaction  of  the  higher  price  was  achieved  by  means 
of  an  "instrument  of  monopolization".  In  other  words,  the  lease-only  practice 
which  resulted  in  the  higher  price  was  required  by  the  Supreme  Court  to  be  an 
illegal  exclusionary  practice  rather  than  a  merely  profitable  one,  in  order  to  support 
a  trei:)le-damage  action. 

The  Supreme  Court  said  (392  U.S.  at  484) : 

"*  *  *  Hanover  submitted  the  findings,  opinion,  and  decree  rendered  by 
Judge  Wyzanski  in  the  Government's  case  as  evidence  that  United  monopolized 
and  that  the  practice  of  refusing  to  sell  machines  was  an  instrument  of  the  monopol- 
ization. United  does  not  contest  that  prima  facie  weight  is  to  be  given  to  the 
judgment  in  the  Government's  case.  It  does,  hov/ever,  contend  that  Judge  Wy- 
zanski's decision  did  not  determine  that  the  practice  of  leasing  and  refusing  to 
sell  was  an  instrtuneat  of  monopolization.  This  claim,  rejected  by  the  courts  below, 
is  the  threshold  issue  in  No.  4G3.  If  the  1953  judgment  is  not  prima  facie  evidence 
of  the  illegalitii  of  the  practice  from  which  Hanover's  asserted  injury  arose,  then 
Hanover,  having  offered  no  other  convincing  evidence  of  illegalitj^,  should  not 
have  recovered  at  all."  (Emphasis  supplied.) 

The  Court  found  that  the  lease-only  practice  was  an  act  of  illegal  monopoliza- 
tion and  allowed  recovery.  Justice  Potter  Stewart  dissented  on  the  ground  that 
he  thought  the  lease-only  practice  was  not  illegal,  as  such.  The  entire  Court  agreed 
that  if  it  was  not  illegal,  as  such,  there  would  be  no  recoverJ^ 

Thus,  the  Supreme  Court  found  unanimously  that  it  was  not  enough,  to  sustain 
a  treble-damage  recovery,  that  exaction  of  a  high  price  had  been  rendered  possible 
by  illegal  exclusionary  conduct.  The  practice  itself  (the  transaction  of  sale)  whereby 
the  high  price  was  exacted  had  to  be  illegal  "as  such''.^^ 


1°  United  Staies  p.  United  Shoe  Machineni  Corp.,  110  F.  Supp.  295  (D.  Mass.  1953). 

II  392  U.S.  at  487. 

li  Hanover  Shoe.  Inc.  v.  Ignited  Shoe  Machinery  Corp.,  245  F.  Supp.  258,  287  (M.D.  Penn.  1965),  aff'd,  377 
r.  2d  776,  781  (3rd  Cir.  1967). 

13  This  point  was  presented  to  Chief  Judge  Sirica  in  a  motion  on  the  pleadings  against  purchasers  in  the 
Ampicillin  Litigation  in  the  United  States  District  Court  for  the  District  of  Columbia.  He  denied  the 
motion  without  opinion.  However,  in  my  view,  particularly  in  light  of  GAF,  this  point  of  view  should 
ultimately  prevail. 
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Thus,  under  both  GAF  and  Hanover  Shoe,  there  is  an  entire  area  of  antitrust — 
monopolization,  attempted  monopolization,  and  conspiracy  to  exclude  or  injure 
competitors — ^where  the  only  clients  the  attorneys-general  would  have  under 
Section  4C.(2)(1)  of  Title  IV  would  be  corporate  or  other  business  interests,  in 
conflict  with  other  corporate  or  business  interests.  I  submit  that  this  would  not 
advance  the  objectives  of  Title  IV  and  is  not  what  the  bill  contemplates  or  should 
contemplate. 

TV.  Represenlation  of  "persons" 

The  definition  of  "persons"  imder  the  antitrust  lavv's  includes  corporations. 
Thus,  if  a  group  of  tool  and  die  manufacturers  for  the  automotive  industry  con- 
spired to  fix  prices,  the  Attorney-General  of  the  State  of  Michigan  would  have  as 
his  only  potential  clients  the  firms  of  General  Motors  Corporation,  Ford  Motor 
Company,  Chrysler  Corporation,  and  American  Motors  Corporation,  among 
other  members  of  the  automotive  industry. 

This  absurd  result,  putting  attorneys-general  in  the  position  of  representing 
business  enterprises  even  in  cases  where  there  are  no  consumers  involved  at  all, 
could  not  be  avoided  simply  by  changing  the  term  used  in  Title  IV  to  confine 
representation  by  attorneys-general  to  "natural  persons".  Retail  operations  and 
numerous  other  business  enterprises  are  frequently  natural  persons  engaged  in 
lousiness.  This  is  often  true  of  pharmacists,  grocers,  gasoline-station  operators, 
small  manufacturers,  and  many  others.  On  the  other  hand,  some  individually 
owned  and  operated  business  are  structured  in  corporate  form. 

Therefore,  confining  the  definition  of  potential  clients  of  attorneys-general  to 
"natural  persons"  would  not  exclude  business  entities  and  would  exclude  individ- 
uals using  the  corporate  form  for  their  businesses. 

V.  The  provision  for  notice  in  section  4C.  (b)(1)  of  title  IV 

Section  4C. (b)(1)  provides  for  a  particular  manner  in  which  notice  may  be 
given  in  any  action  brought  pursuant  to  Section  4C.(a)  (1).  This  proposed  amend- 
ment is  of  doubtful  validity  under  constitutional  principles  and  thus  could  not 
eftVctively  negate  the  recent  Supreme  Court  class  action  decision,  Eisen  v.  Carlisle 
&  Jacqu'elin,  417  U.S.  156  (1974). 

There  the  Supreme  Court  reiterated  a  statement  it  had  made  in  an  earlier 
case  that  notice  by  publication  is  difficult  to  justify  and  is  a  poor  substitute  for 
actual  notice.  The  Court  said  (417  U.S.  at  175): 

"*  *  *  The  Court  stated  [in  Sc.hroeder  v.  City  of  New  York,  371  U.S.  208 
(1962)]  that  the  'general  rule'  is  that  'notice  by  pul^lication  is  not  enough  with 
respect  to  a  person  whose  name  and  address  are  known  or  very  easily  ascertain- 
able *  *  *.'  Id:  212-213.  The  Court  also  noted  that  notice  by  publication  had 
long  been  recognized  as  a  poor  substitute  for  actual  notice  and  that  its  justification 
was  'difficult  at  best.'  Id.,  at  213."  (Emphasis  supplied.) 

The  Supreme  Court  in  £Vse«  also  reiterated  its  observation  in  Mullane  v. 
Central  Hanover  Bank  and  Trust  Co.,  339  U.S.  306  (1950),  that  notice  by  puVjlica- 
tion  is  a  highly  unreliable  method  of  informing  interested  parties  that  their  rights 
are  before  the  court.  The  Eisen  Court  said  (417  U.S.  at  174  n.  12): 

"*  *  *  The  Court's  discussion  of  the  inadequacies  of  published  notice  bears 
attention: 

'It  would  be  idle  to  pretend  that  publication  alone,  as  prescribed  here,  is  a 
reliable  means  of  acquainting  interested  parties  of  the  fact  that  their  rights  are 
before  the  courts.  *  *  *  The  chance  of  actual  notice  is  further  reduced  when, 
as  here,  the  notice  required  does  not  even  name  those  whose  attention  it  is  supposed 
to  attract,  and  does  not  inform  acquaintances  who  might  call  it  to  attention.' 
339  U.S.,  at  315." 

It  is  strained  enough  under  these  principles  to  allow  notice  by  publication 
imder  Rule  23  only  when  it  is  "the  best  notice  practicable"  and  only  where  it 
goes  to  members  of  a  class  who  cannot  be  "identified  through  reasonable  effort". 
However,  the  notice  provision  of  Title  IV  would  be  applicable  in  any  circumstances 
at  all  in  a  case  brought  under  Section  4C.(2)(1).  This  undiscriminating  provision 
violates  the  constitutional  standards  oi  Mullans  as  reiterated  in  Eisen  (417  U.S. 
at  174) : 

<<*  *  *  [N]otice  must  be  'reasonably  calculated,  under  all  the  circumstances, 
to  apprise  interested  parties  of  the  pendency  of  the  action  and  afford  them  the 
opportunity  to  present  their  objections.'  *  *  *"  (Emphasis  added.) 

Failure  to  provide  for  constitutionallj^  sufficient  notice  would  destroy  the  binding 
•effect,  on  all  claimants  who  failed  to  opt  out,  of  any  future  judgment  in  favor  of 
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the  defendant.  This  might  require  re-litigation  with  claimants  who  failed  to 
receive  the  notice  required  bv  due  process.  Hansberry  v.  Lee,  311  U.S.  32,  40 
(1940). 

Senator  Hart.  Our  oonchiding  mtness  today,  and  I  apologize  to 
him  for  making  him  wait  so  long  in  the  afternoon,  is  Mr.  David  I. 
Shapiro,  a  partner  in  the  Washington  firm  of  Dickstein,  Shapiro  and 
Morin. 

I  confess  to  having  flip-read  your  statement  and  that  is  the  reason 
I  v/anted  to  be  here  to  hear  your  summary  in  full.  It  is  possible,  but 
subject  only  to  your  schedule,  I  ma}^  have  to  take  a  recess  which  I 
hope  will  not  be  too  long;  an  appointment  has  been  made  with  the 
Treasury  Department  for  a  spokesman  to  meet  with  Senator  Griffin 
and  myself  on  a  matter  of  parochial,  but  deep  interest,  in  Michigan 
at  a  cjuarter  of  five. 

Would  you  be  able  to  wait  for  a  little  while  longer? 

Mr.  Shapiro.  Senator,  I  would  be  pleased  to  stay  as  long  as  necessary 
and  I  hope  in  the  process — because  my  oral  statement  will  be  brief — if 
3'ou  wish  to  interrupt  for  a  question  at  any  point  along  the  waj",  I 
would  very  much  welcome  such  an  interruption  and  I  would  very 
much  appreciate  if  you  would  ask  me  any  Cjuestion  at  all  because 
I  am  here  to  do  the  best  I  can  to  enlighten  what  I  think  has  become 
a  somewhat  muddj'  subject  when,  in  reality,  it  is  not  that  muddy  at 
all. 

Senator  Hart.  That  is  the  way  I  want  to  come  out. 

STATEMENT  OF  DAVID  I.  SHAPIEO,  PAETKES,  DICKSTEDT, 
SHAPIEO  &  MOEIN,  WASHINGTON  D.C. ;  ACCOMPANIED  EY  JAMES 
VAN  E.  SPEINGEE,  PAETNER 

Mr.  Shapiro.  Senator  Hart,  as  the  other  witnesses  have  said,  I 
too  appreciate  this  opportunity  to  comment  on  S.  1284,  but  I  do  so 
as  a  special  advocate.  My  interest  in  the  subject  arises  in  m}'  capacity 
as  special  counsel,  sometimes  as  a  special  deputy  assistant  attorney 
general  to  a  State,  or  a  number  of  States  in  antitrust  litigation,  for 
exam.ple,  the  Tetracycline  case  in  which  my  firm  represented  20  States 
and  a  number  of  cities. 

Now,  on  the  whole,  this  bill  provides  a  number  of  long-needed 
improvements  in  the  antitrust  laws.  But  in  view  of  the  time  allotted 
to  me,  I'm  going  to  refer  the  committee  to  my  prepared  statement,^ 
which  I  believe  anticipated  most  of  the  criticism  leveled  against  the 
bin  by  my  namesake,  Mr.  Shapiro,  from  New  York,  and  by  Professor 
Handler,  both  in  his  prepared  statement  and  in  his  oral  remarks. 

In  the  time  allotted  to  me,  I  v/ant  to  comment  only  on  two  titles; 
title  IV,  the  Parens  Patriae  provision,  and  title  VI,  relating  to  Nolo 
Contendere. 

I  think  all  the  witnesses  who  testified  here  today,  and  1  m  going 
to  agree  with  them,  came  to  the  conclusion  that  title  IV  ought  to  be 
limited  to  suits  on  behalf  of  natural  persons  in  their  capacities  as 
individual  consumers  and  not  in  a  capacity  such  as  an  individual 
proprietorship  or  a  partnership. 

1  See  p.  338. 


326 

I  think  that  s  what  tliis  bill  is  really  aimed  at,  and  as  so  aimed,  it's 
sound  ill  conception,  and  we  think  essential  to  assure  both  adequate 
protection  of  consumers  and  more  truly  effective  antitrust  enforcement. 

While  the  States  have  met  with  substantial  success  in  antitrust 
litigation,  their  ability,  and  that  of  private-class  representatives,  to 
obtain  remedies  for  consumers  has  been  restricted  to  suits  involving 
relatively  few  commodities. 

Consumers,  under  the  law  as  it  is  today,  can  now  be  compensated 
for  injuries  caused  by  antitrust  violations  only  if  they  have  records, 
as  with  prescription  drugs,  of  if  their  vendors  have  records,  as  with 
charge  account  customers. 

Now,  this  makes  price  fixers  and  other  violators  effectively  immune 
from  consumer  suits,  when  they  fix  the  price  of  most  of  the  com- 
jiiodities  and  services  of  every  day  life. 

I  think  the  most  striking  illustration  of  this  occurred  in  the  Frifo- 
Lay  case,  which  was  talked  about  earlier  today,  and  which  is  referred 
to  in  my  prepared  testimony. 

This  bill  would  eliminate  this  obstacle  b.y  permitting  a  State  to 
recover  aggregate  damages  on  behalf  of  all  its  consumers  and  by 
permitting  proof  of  damages  b}^  statistics  or  other  reasonable  methods 
of  estimation. 

Now,  Professor  Handler  and  Mr.  Shapiro  both  have  made  the  argu- 
ment that  the  bill  is  unsound,  because  it  woidd  overturn  what  they 
claim  is  the  settled  rule,  and  they  quote  Hanover  Shoe  and  a  number 
of  other  cases  for  this  proposition.  According  to  them  the  rule  is  that 
only  the  first  purchaser  can  recover  and  that  the  consumer  has  no 
standing  to  sue. 

I  might  say,  parenthetically,  that  both  Professor  Handler  and 
Mr.  Shapiro  have  been  making  the  ver}'  same  argument  on  behalf 
of  their  major  corporate  clients  for  3^ears.  But  the  fact  of  the  matter 
is  that  there  is  no  such  rule.  Let  me  tell  you  what  the  rule  actuall}^ 
is. 

If,  under  a  price-fixing  agreement,  a  plumbing  manufacturer 
overcharges  a  builder  $10  a  bathtub,  the  man  who  purchased  a  house 
from  the  builder  for  $22,000  probably  cannot  sue  to  recover  the 
overcharge  on  the  bathtub.  That's  what  they're  talking  about.  In 
such  a  case,  the  courts  sometimes  hold,  that  since  the  first  pur{;haser 
has  altered  the  product,  the  overcharge,  as  a  matter  of  law,  is  too 
difficult  to  trace,  and  those  are  the  key  words,  "to  trace,"  into  the 
hands  of  the  consumer. 

Where,  however,  the  consumer  obtains  the  product  from  the  first 
purchaser,  or  the  middle  man,  in  essentially  the  same  condition  as  it 
was  when  the  manufacturer  sold  it — and  this  is  the  case  with  pharma- 
ceuticals, such  as  those  manufactured  by  Bristol-Myers;  that  is  the 
case  with  milk;  that  is  the  case  with  bread;  that  is  the  case  with 
chicken;  and  that  is  the  case  with  most  of  the  commodities  of  every- 
day life — the  courts  hold  that  the  consumer  is  entitled  to  prove  his 
injury.  Now,  the  case  law  on  both  sides  of  this  issue  is  set  forth  in  some 
detail  by  Judge  Kirkland  in  a  case  called  State  of  Illinois  v.  Ampress 
Brick  Co.,  and  I've  previousl}'  furnished  your  staff  with  a  copy  of 
that  decision. 

I  think  if  3-ou'll  look  at  it.  Senator,  you  will  see  precisely  what  I'm 
talking  about.  The  problem,  as  I  think  my  namesake  finally  did  come 
to  express,  is  a  problem  of  tracing,  and  that  is  a  question  of  proof. 
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The  fact  of  the  matter  is,  that  the  courts  hold  that  insofar  as  most 
of  the  commodities  of  everyday  life  are  concerned,  the  individual 
consumer  has  an  opportunity  to  prove  that  he,  in  fact,  and  not  some 
middleman,  suffered  the  overcharge. 

Now,  what  this  bill  would  do,  would  be  to  enact  into  law,  Judge 
Wyatt's  groundbreaking  achievement  in  West  Virginia  v.  Pfizer  cfc  Co. 

In  that  case  40,000  individual  consumers  in  43  States  filed  individual 
claims  against  a  consumer  fund,  totaling  approximately  $30  million. 

Something  in  excess  of  $8  million  was  actually  distributed  to  the 
individual  consumer  claimants,  with  the  excess  going  into  State- 
sponsored  health  programs  designed  to  benefit  consumers  as  a  class. 

Now,  this  has  come  to  be  called  "fluid  class  recovery,"  which  is  a 
kind  of  cy  pres  concept  that  permits  funds  recovered  on  behalf  of  a 
class  to  be  used  generally  for  the  benefit  of  that  class,  even  though  the 
funds  cannot  be  channeled  directl}^  to  the  particular  class  member 
who  actually  suffered  the  injury. 

Now,  what  does  this  mean  in  practical  terms?  In  the  Tetracycline 
case,  the  average  consumer  claimant  recovered  $200.  But  | some 
claimants  recovered  as  much  as  $12,000,  and  the  fiuid  recover^'^  ob- 
tained on  behalf  of  the  43  States  funded  a  number  of  highly  innovative 
projects. 

The  District  of  Columbia,  for  example,  is  using  its  excess  consumer 
recovery  to  train  50  midwives  over  a  2-year  period,  freeing  doctors  to 
handle  difficult  maternity  cases  at  D.C.  General. 

In  Maryland,  the  funds  were  used  to  establish  two  new  professor- 
ships for  the  study  of  tumors,  one  each  at  the  medical  schools  of  the 
University  of  Maryland  and  Johns  Hopkins. 

Wisconsin,  beset  by  an  epidemic  of  gonorrhea,  spent  47  percent  of 
its  funds  in  an  attempt  to  control  that  disease. 

The  majority  of  the  States,  however,  spent  all  or  part  of  their  excess 
funds  for  programs  to  combat  drug  abuse.  This,  they  felt,  was  the  kind 
of  program  in  which  they  felt  the}'  were  going  to  be  able  to  benefit 
consumers  indirecth^  and  Judge  Wyatt  agreed  in  each  of  the  cases. 

For  example,  Alabama  is  using  its  mone}^  to  complete  a  research 
project  which  is  now  close  to  synthesizing  an  anti-LSD  drug. 

Florida  funded  a  scholarship  program  for  needy  students  who  agreed 
that  after  graduation  they  would  agree  to  participate  in  drug  abuse 
control  programs  as  trained  professionals. 

Minnesota  funded  halfway  houses  for  drug-dependent  individuals 
and  North  Dakota  and  Vermont  set  up  drug  abuse  educational  pro- 
grams in  their  public  schools. 

Now,  these  results  demonstrate,  we  believe,  that  the  parens  patriae 
consumer  action  is  no  idle  theoretical  abstraction,  but  a  very  practical, 
real-life  way  of  vindicating  consumer  interests  damaged  by  antitrust 
violations. 

And  that's  all  I'm  going  to  say  about  title  IV.  I  hope  the  rest  of  my 
comments  come  in  response  to  questions,  and  I'd  like  to  turn  to 
title  VI. 

The  problem  with  giving  nolo  pleas  prima  facie  effect  is  that  it 
would  discourage  such  pleas  in  many  cases  and  v/e  think  that  would 
be  an  undesirable  result,  from  the  standpoint  of  effective  criminal 
enforcement. 

We  suggest  that  the  purpose  of  the  amendment  incorporated  in 
title  VI  is  better  served  by  leaving  section  5(a)  of  the  Clayton  Act  as 
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investigation  available  to  private  litigants  whenever  a  Government 
action  is  prematurely  terminated  by  a  nolo  plea  or  by  entry  of  a  con- 
sent decree. 

I  think  I  agree  with  Professor  Handler,  that  the  prima  facie  eflfect 
of  a  Government  judge  is  of  relatively  little  help  to  treble  damage 
claimants,  because  at  most,  it  serves  only  as  a  guarantee  that  the 
plaintiff  can  get  his  case  to  a  jury. 

On  the  other  hand,  an  enormous  amount  of  time,  an  enormous 
amount  of  effort,  is  expended  in  private  litigation  for  unearthing  facts 
already  developed  by  the  Government. 

While  courts  have  allowed  us  access  to  documents  obtained  b}^  the 
Government  in  a  grand  jury  or  other  kind  of  investigation,  this  has 
generally  required  a  great  deal  of  time  and  effort  in  litigation  before 
we  get  access  to  the  documents. 

But  grand  jury  testimony'',  as  distinguished  from  the  documents, 
is  even  more  difficult  to  get,  and  that's  been  made  available  to  the 
plaintiff'  only  when  he  meets  the  very  considerable  burden  of  demon- 
strating particularized  need,  and  this  is  so,  even  after  the  Govern- 
ment case  has  ended. 

Now,  the  result  is,  that  a  treble  damage  palintiff  had  to  spend 
years  and  thousands  of  dollars  deposing  the  very  same  people  who 
have  already  testified  before  the  grand  jury. 

In  our  view,  traditional  concerns  about  grand  jur}^  secrecy  are 
irrelevant,   once  the  criminal  antitrust  proceeding  has  terminated. 

If  there  is  concern  that  the  rights  of  parties  and  witnesses,  par- 
ticularly third  parties,  somehow  might  be  infringed,  those  parties, 
in  our  view,  can  always  be  protected  by  appropriate  protective  orders 
issued  for  good  cause  at  the  request  of  the  parties  seeking  nondis- 
closure. 

For  those  reasons  I  would  suggest  that  the  committee  consider 
replacing  the  nolo  contendere  amendment,  mth  a  provision  making 
Government  investigatory  materials  available  to  treble  damage 
litigants  in  the  manner  I've  suggested. 

I  think  it  would  be  much  more  effective,  and  I  think  it  would  go 
much  further  in  the  way  of  deterrence  in  the  enforcement  of  the  anti- 
trust laws. 

Senator  Hart,  you're  going  to  hear  a  lot  of  opposition  to  this  bill, 
not  only  from  Professor  Handler  or  Mr.  Shapiro,  but  from  its  natural 
opponents,  which  are  in  the  main  going  to  be  representatives  of  most 
of  the  major  corporations  in  this  country. 

You  will  hear,  for  example,  as  you  heard  today,  that  it  is  simply 
a  device  to  exact  excessive  attornej^'s  fees  at  the  expense  of  the  con- 
sumer, who  will  get  next  to  nothing. 

Now,  in  response  to  that  kind  of  argument,  I'd  like  to  give  you  a 
graphic  demonstration  of  consumers  who  get  next  to  nothing. 

I'd  like  to  give  you  our  check  register  for  3'ou  to  examine,  of  the 
consumers  in  the  entities  that  I  represented  in  the  Tetracycline  case, 
and  if  you  would,  I  w^ould  appreciate  it  if  j-ou  would  take  a  look  at 
them. 

If  you'll  just  skim  through  the  register,  you  will  see  a  list  of  some- 
thing like  20,000  to  25,000  consumers  who  deceived  amounts  in  vary- 
ing sums  up  to  $12,000,  as  a  result  of  their  participation  as  consumer 
claimants  in  the  Tetracycline  litigation. 
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I  think  it  would  be  most  instructive. 

Senator  Hart,  I  would  also  like  to  point,  in  this  very  same  con- 
text, to  those  consumer  claimants  in  the  subsequent  Calijornia 
Antibiotics  case,  who  received  a  minimum  of  $150  per  household  out 
out  of  Cahfornia's  recovery  in  that  case. 

None  of  these  consumers.  Senator,  none  of  those  who  appear  in 
our  check  register,  none  of  those  who  received  a  recovery  in  the  State 
of  California,  I  think  it's  safe  to  say,  will  testify  in  opposition  to  this 
bill. 

Now,  insofar  as  attorney's  fees  are  concerned,  I  think  I  can  speak 
for  almost  all  members  of  the  plaintiffs'  antitrust  bar,  who  would  be 
tickled  pink  to  receive  as  their  fee  for  winning  a  case,  what  defendants 
attorneys  such  as  Professor  Handler  and  Mr.  Shapiro,  as  a  group, 
normally  receive  as  their  fee  for  losing.  And  if  you  want  to  ^vi'ite 
that  into  the  bill,  I  think  you  will  get  the  unanimous  support  of  the 
entire  plaintiffs'  antitrust  bar. 

The  fact  of  the  matter  is,  that  these  fees  are  ver^^  closely  supervised 
by  the  district  courts,  and  I  would  hope  that  some  recog-nition  be 
given  to  the  fact  that  in  the  Tetracycline  case,  although  the  fees  might 
be  large  when  you  think  about  it  as  an  abstraction,  this  is  not  the 
case  when  you  consider  that  the  fees,  for  example,  paid  to  my  firm, 
represented  10  years  of  effort  on  a  purely  contingent  basis  in  which 
more  than  50,000  hours  of  lawyer  time  were  actually  expended. 

That's  what  it  takes  to  bring  one  of  these  cases  home  and  put 
money  into  the  hands  of  the  consumer. 

Now,  you  will  hear  the  claim,  I  think  you  heard  it  from  my  friend, 
jNIr.  Shapiro,  he  was  quoting  Judge  Friendly,  I  believe,  that  this 
bill  is  nothing  but  legalized  blackmail,  and  to  hear  Professor  Handler 
talk,  it  Avill  bring  about  nothing  but  financial  ruin  to  the  major  cor- 
porations of  this  country. 

My  response  is  to  invoke  the  same  deities  invoked  by  Professor 
Hanciler,  and  I  invoke  the  deity  of  the  first  Mr.  Justice  Harlan, 
writing  for  the  Supreme  Court  more  than  70  years  ago  in  the  Northern 
Securities  case,  when  he  said,  and  I  think  this  quote  is  particularly 
apt  to  the  various  criticism  you've  heard  leveled  against  this  bill: 

Many  suggestions  were  nifide  in  argument  based  upon  the  thought  that  the 
anti-trust  act  would,  in  the  end,  prove  to  be  mischievous  in  its  consequences. 
lOisaster  to  business  and  wide-spread  financial  ruin,  it  has  been  intimated,  will 
follow  the  execution  of  its  provisions.  8uch  predictions  were  made  in  all  the  cases 
heretofore  arising  under  that  act.  But  they  have  not  been  verified.  It  is  the  history 
of  monopolies  in  this  country  and  in  England  that  when  it  is  attempted  by  legisla- 
tion to  restrain  their  operations  and  to  protect  the  public  against  their  operations, 
that  predictions  of  ruin  are  habitually  ma-de. 

Now,  that  ends  my  oral  presentation.  I  would  hope,  Senator,  that 
if  you  or  any  of  jour  staff  have  any  questions,  I  would  be  given 
the  opportunity  to  answer. 

Senator  Hart.  I'm  still  looking  for  the  Michigan  recoveries  in 
this  book. 

Mr.  Shapiro.  Unfortunately,  Senator,  I  did  not  represent  the  State 
of  Michigan  in  that  case,  and  that  represents  the  check  register  for 
the  particular  States  that  I  representee!,  but  I  can  provide  you  with  a 
copy  of  a  check  register  for  the  State  of  Michigan,  and  I  think  you 
will  see  the  ver^^  same  pattern  obtained  there  as  it  did  with  the  other 
43  States  that  participated  in  the  case. 
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There  were  some  very  handsome  recoveries  by  individual  consumers. 

Senator  Hart.  Mr.  O'Leary? 

Mr.  O'Leary.  Mr.  Chairman,  I  just  liave  a  couple  of  questions 
and  then  I'd  like  to  turn  it  over  to  Mr.  Nash. 

Senator  Hart.  I  think,  then,  we'd  better  recess,  because  I  have 
4:45  p.m. 

Mr.  Shapiro.  I'd  be  pleased  to  wait. 

[Short  recess  taken.] 

Senator  Hart.  We  will  be  in  order. 

Mr.  Shapiro,  I  think  Mr.  O'Leary  has  a  question. 

Mr.  O'Leary.  Mr.  Shapiro,  I  want  to  focus  on  damages,  more 
specificall}^,  aggregating  the  fact  of  injury  and  the  amount  of  damages. 

Correct  me  if  I  state  something  which  is  wrong.  Just  for  the  record, 
I  kind  of  want  to  explore  this  a  little  bit. 

We  are  seeking,  with  respect  to  this  legislation,  to  avoid  a  situation 
where  each  of  40,000  injured  consumers  comes  before  either  a  district 
court  or  a  special  master  and  separately  and  individually  proves 
(a)  that  he's  been  injured,  and  (b)  the  amount  of  his  injury  . 

Now,  I  don't  know  exactly  what  your  proofs  were  in  the  antibiotic 
litigations.  That  was  a  settlement.  I  assume  that  you  could  get 
affidavits  from  each  of  the  individual  purchasers  of  drugs  and  then  to 
further  bolster  that  affidavit,  perhaps  records  of  v/herever  it  is  he  pur- 
chased those  drugs  from  the  retail  druggists. 

That  would  be  one  wa}^  to  do  it.  My  question  really  is,  if  we  have  a 
piece  of  legislation  which  says  that  the  State  attorney  general  may 
sue  as  parens  patriae  on  behalf  of  the  individual  consumers  of  the 
State  that  through  the  defendant's  own  records  he  can  prove  that  the 
defendant  sold  x  amount  of  his  product  during  the  period  in  question, 
that  he  can  also  prove  if  the  overcharge  was  10  cents  per  item  or  some- 
thing like  that,  and  that  in  effect,  he  persuades  the  court  that  you 
can  multiply  x  times  10  cents  and  then  treble  it.  But  we  don't  know 
who  those  consumers  are  in  his  State  who  are  the  actual  ones  who  are 
injured. 

Is  there  anything  unconstitutional  or  is  there  anything  in  the 
Eisen  case  which  says  that  that  sort  of  recovery  is  unconstitutional? 

Mr.  Shapiro.  As  a  matter  of  fact,  there's  nothing  in  any  case  that 
I  know  of  which  holds  that  such  a  recovery  is  unconstitutional. 

There  was  an  offhand  remark  made  in  Judge  Medina's  opinion, 
that  he  felt  that  there  was  some — that  fluid  class  recovery,  which  is 
the  kind  of  thing  that  happened  in  the  Tetracycline  case,  would  create 
due  process  problems. 

But  the  only  judge  he  could  bring  along  with  him  on  that  was 
Judge  Lumbard,  and  both  Judge  Lumbard  and  Judge  Medina  were 
senior  circuit  judges.  They  could  not  persuade  any  of  the  active  sitting 
judges  of  the  second  circuit  that  they  were  right  on  that  particuhir 
issue,  and  as  a  matter  of  fact,  the  Supreme  Court  did,  in  fact,  vacate 
Judge  Medina's  opinion. 

So  I  don't  think  that  there  is  any  responsible  opinion,  legal  opinion, 
to  the  effect  that  aggregating  damages  for  the  purposes  of  proving 
overall  damage  is  unconsitutional. 

As  a  matter  of  fact,  this  was  precisel}''  what  the  ninth  circuit  said 
was  a  ver}'  commendable  thing  to  do  in  the  Frito-Lay  case. 
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The  ninth  circuit  said  that  this  may  be  the  only  sohition  to  the 
problem  that  there  is.  Unfortunately,  we  cannot  do  it  by  improvising 
a  judicial  result. 

In  Cahfornia,  they  said,  "You  go  to  Congress  and  get  Congress  to 
pass  a  bill  giving  you  that  remedy,  and  then  come  on  back  and  sue 
again,"  and  I  think  that's  precisely  what  the  ninth  circuit  did.  There 
is  a  quote  from  the  ninth  circuit  opinion  in  my  prepared  statement, 
which  I  think  is  explicitly  that. 

So  I  don't  think  there's  any  c[uestion  about  the  authority  to  do 
this  in  a  constitutional  sense.  There's  no  question  about  that  at  all. 

\h\  O'Leary.  In  effect,  in  the  antibiotic  settlement,  you  had — and 
once  again,  correct  me — did  you  not,  the  same  situation  that  I'm 
posing  to  you. 

In  other  words,  we  envision  that  a  State  attorney  general  will 
recover  a  fund  but  it  may  not  be  a  settlement,  but  through  tlie  de- 
fendant's records,  he  gets  a  fund,  and  then  he  sets  about  trying  to 
find  out  who  those  consumers  are  who  were  injured  and  pays  them 
back. 

We  anticipate  that  he  probably  won't  be  able  to  find  them  all  and 
pay  them  all  back  and  that  there  will  be  a  remainder  which  -will  have 
to  be  used  for  something. 

\ly  question  is,  when  you  were  involved  in  the  Anfibiotlc  case,  was 
the  question  of  the  constitutionalit}'  of  this  procedure  raised  during 
the  course  of  the  settlement? 

Mr.  Shapiro.  As  a  matter  of  fact,  the  retail  druggists  who  opposed 
the  settlements  did  raise  constitutional  objections  going  to  the  methods 
that  we  were  utilizing  in  trying  to  determine  what  the  amovmts  of  the 
overcharge  were  to  consumers;  and  it  was  raised  in  the  district  court 
and  Judge  Wyatt  brushed  it  off  as  being  total  nonsense,  and  I  think 
it's  total  nonsense. 

There's  no  constitutional  objection — once  a  damage  recovery  has 
been  obtained  on  behalf  of  a  class  as  a  group^to  then  turning  around 
and  seeking  to  discover  who  makes  up  that  group,  and  then  going 
ahead  and  distributing  funds  to  that  group,  either  as  a  result  of  direct 
claim  solicitation  against  that  particular  fund,  with  or  without 
investigation. 

In  the  Tetracycline  case,  in  those  States  and  cities  in  which  I  repre- 
sented the  plaintiff',  what  we  did  was,  we  actually  proceeded  to  field 
audit  every  claim  of  a  consumer  that  came  in  with  purchases  of 
$1,000  or  more,  and  we  field  audited  something  like,  and  I'm  operating 
on  memory  now,  something  like  2,300-some-odd  claims. 

I  know  of  that  group  we  disallowed,  and  again,  my  figures  are 
subject  to  check — it's  all  in  a  law  review  article  which  I've  written 
on  this  particular  subject,  detailing  the  histor}^  of  this  experience— I 
think  we  disallowed  something  like  43  claims  in  their  entirety  as  being 
without  basis. 

We  lowered  something  like  600  and  we  raised  something  like  300, 
and  I  say  the  figures  I'm  giving  you  are  from  memory  and  they're 
ballpark. 

But  I  do  remember  this  one  figure,  and  that  was,  that  our  margin 
of  error  on  the  basis  of  our  statistical  check,  on  the  basis  of  these 
field  audits  that  we  were  conducting,  was  approximately  7  percent 
from  what  had  been  actually  claimed  by  the  consumers.  There  was 
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a  variance  of  7  percent  in  terms  of  what  the  consumers  had  claimed 
and  what  our  field  audits  actually  showed. 

So  I  think  that's  pretty  accurate  basis  for  determining  just  approxi- 
mately what  consumers  do,  in  fact,  spend  for  a  particular  product. 

Now,  if  the}^  put  in  a  claim,  under  oath,  that  they  estimate  they 
spent  so  many  dollars  for  a  particular  product,  I  think  it's  pretty 
much  filing  a  tax  return.  You'll  find  that  there  are  going  to  be  errors. 
There  are  going  to  be  some  understatements.  There  are  going  to  be  some 
overstatements. 

But  within  a  given  range,  3'ou're  going  to  get  a  pretty  accurate 
picture  of  what,  in  fact,  the  consumer  did  spend  for  a  particular 
product  over  a  given  period  of  time. 

But  there's  no  due  process  problem  in  doing  an  administrative 
distribution,  once  the  fund  has  been  recovered  from  the  defendants 
pursuant  to  title  IV,  as  I  understand  it. 

Mr.  O'Leary.  Thank  you,  Mr.  Chairman. 

Senator  Hart.  Mr.  Nash? 

Mr.  Nash.  Just  before  the  short  recess,  Mr.  Shapiro,  you  referred 
to  tlie  approximately  50,000  hours  of  work  over  10  years,  done  by 
your  firm  in  the  Tetracycline  litigation. 

Can  you  provide  for  the  record  an  approximation  of  what  the 
contingent  fee  was  in  that  case  and  what  it  works  out  to  on  an  hourly 
basis? 

Mr.  Shapiro.  I  would  be  pleased  to.  M3'  arrangements  with  the 
States  and  cities  that  I  represented  was  on  the  basis  of  15  percent 
of  the  recovery,  subject  to  court  approval. 

The  fact  of  the  matter  was,  that  I  didn't  get  15  percent,  because 
the  court  didn't  approve  that  much.  The  court  approved  a  fee — I 
can  give  you  the  round  numbers — it  was  between  $6  and  $7  million 
and  it  came  out  to  approximately  $128  per  hour  for  this  10-year 
engagement. 

On  a  comparative  basis,  we  would  have  been  a  lot  better  off  if  we 
would  have  gotten  the  lowest  normal  hourh--  rate,  then  going  during 
that  10-3'ear  period,  and  we  would  have  done  a  lot  better  on  the  basis 
of  the  50,000  hours  if  we  got  it  on  a  paj'-as-j'ou-go  basis,  on  the 
basis  of  $75  or  $85  or  $100  an  hour. 

I  don't  know  if  I'm  coming  through  to  you,  Mr.  Nash,  but  what  I'm 
sa^dng  is  this,  that  when  a  defendant's  counsel  defends  one  of  these 
cases,  he  either  does  it  on  the  basis  of  specific  rates  for  specific  partners, 
which  may  range  as  much — for  some  defendants  counsel— as  $300 
an  hour,  scaled  down  to  $200,  to  $150  for  partners,  then  do\\Ti  to  $75 
and  as  low  as  $60  for  associates. 

I  even  know  some  firms  that  charge  $20  an  hour  for  paralegal  time, 
and  $10  an  hour  for  stenographic  time,  in  connection  with  defending 
one  of  those  cases,  none  of  which,  so  far  as  plaintiffs  are  concerned,  are 
ever  taken  into  account  in  determining  what  a  plaintiff's  fee  ought  to 
be,  and  I  mil  tell  you  very  frankly,  I  wasn't  fooling  when  I  said  before, 
that  the  members  of  the  jplaintiffs'  bar  would  be  tickled  pink  to  receive 
the  sam.e  kind  of  hourly  rate  for  winning — even  on  a  contingent  basis, 
which  doesn't  take  into  account  the  cases  we  lose,  as  the  defendants' 
counsel  do  as  a  group  for  losing.  I  was  not  fooling,  because  on  that  basis, 
the  fees  we  would  have  recovered  in  the  Tetracycline  case  would  have 
been  substantiall}^  in  excess  of  the  fees  that  the  court  finally  did  award 
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to  us.  And  that  was  after  a  long  period  of  time,  when  we  didn't  get 
anything  at  all,  and  when  the  case  was  purely  contingent. 

And  I  want  to  sa}^  this  about  contingencies  to  give  you  an  under- 
standing of  what  actually  goes  on,  because  there  was  a  lot  of  discussion 
about  that  today.  And  I  do  not  think  anybody  really  came  to  the 
heart  of  the  problem.  The  heart  of  the  problem  is  simply  this.  That 
except  for  one  or  two  States,  which  have  the  budget  for  it,  most  of  the 
States  do  not  have  the  budget  to  go  out  and  hire  counsel  on  an  hour!}'" 


Plaintiffs'  counsel,  I  think  the  large  majority  of  them  would  much 
prefer  to  be  hired  on  an  hourly  basis,  the  same  way  that  defense  counsel 
are  hired.  We  think  it  would  make  for  a  lot  more  effective  enforcement 
of  the  antitrust  laws  if  we  could  sustain  ourselves  over  the  long  period 
of  time  with  regular  income  coming  in. 

Unfortunately,  the  States  don't  have  the  budget  for  that.  They 
cannot  get  it  from  their  State  legislatures.  So  thev  go  to  experts  in  the 
field  and  say,  "Look,  Vv'e  have  a  case,  we  want  you  to  bring  it.  What- 
ever you  recover  for  us,  we  will  give  3'ou,  subject  to  the  court's  ap- 
proval"— in  my  case,  the}-  say  15  percent. 

And  sometimes  it  is  15  percent,  and  more  often  than  not  it  is  less 
than  15  percent.  But  if  I  lose — and  I  was  the  lead  counsel  in  the  air 
pollution  case,  and  I  spent  3  years  in  that  litigation;  and  I  invested 
over  $300,000  of  my  firm's  money  in  trying  to  clean  up  the  polluted  air 
over  the  Los  Angeles  basin,  we  did  not  get  a  dime;  not  a  dime  in  that 
case. 

Mr.  Nash.  Were  your  expenses  reimbursed  by  the  State? 

Mr.  Shapiro.  We  got  our  actua]  out-of-pocket  disbursements 
which  accounted  for  our  transportation,  but  that  is  all  we  got. 

But  when  I  say  about  $300,000,  I  am  talking  about  salaries.  I 
am  not  talking  about  general  overhead.  I  am  talking  about  the  salaries 
of  the  lawyers  that  participated  in  the  litigation  over  that  3-3'ear 
period.  And  we  are  talking  about  $300,000  that  went  right  down  the 
tube. 

And  there  was  just  nobody  there  to  pay  us,  because  nobody  had 
the  budget  to  compensate  us  for  that  effort.  Now,  of  course,  nobody 
takes  that  into  account;  that  is,  the  cases  that  one  loses,  when  they 
talk  about  so  called  "excessive  attorney  fees."  And  unless  that  is 
taken  into  account,  you  cannot  get  a  true  picture  of  the  kind  of  risk 
that  a  plaintiff's  antitrust  counsel  actually  engages  in  when  he  agrees 
to  take  on  one  of  these  massive  pieces  of  litigation  on  a  pureh'  con- 
tingent basis.  If  we  won  every  case^  it  would  be  different,  but  we  do 
not  by  a  long  shot. 

Mr.  Nash.  Is  that  the  normal  approach  in  the  private  plaintiff's 
arrangement  \^^th  respect  to  expenses? 

Mr.  Shapiro.  Actual  out-of-pocket  disbursements  are  always 
reimbursed. 

Mr.  Nash.  What  proportion  of  the  $300,000,  approximately,  did 
that  account  for? 

Mr.  Shapiro.  Oh,  that  was  minuscule. 

Mr.  Chumbris.  Will  you  yield  on  that,  Mr.  Nash? 

Mr.  Nash.  Certainl}^ 

Mr.  Chumbris.  1  do  not  want  to  get  into  a  discussion  that  others 
may  have  had  on  the  question  of  the  legal  fees,  other  than  reiterating 
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what  Senator  Hruska  was  trying  to  biiug  out  with  the  attorneys 
general. 

If  Congress  is  going  to  enact  a  law  in  which  we  are  gomg  to  give 
this  responsibility  to  the  attorneys  general,  and  to  the  attorneys 
general's  department  of  each  of  the  States,  then  the  way  it  should 
be  operated  is  like  the  Antitrust  Division  is  oi)erating  here  in  Wash- 
ington, D.C. 

We  bring  in  a  man  who  heads  the  Antitrust  Division,  and  he  may 
have  been  a  man  who  is  making  $200,000  a  year  in  private  practice 
in  the  antitrust  field.  He  gives  up  that  practice,  like  Mr.  Miles  Kirk- 
patrick  gave  up  a  highly  successful  practice  in  Philadel{)hia,  to  come 
down  to  Washington  to  be  Chairman  of  the  FTC  or  Judge  Richard 
McLaren,  who  headed  the  U.S.  Antitrust  Division. 

Now,  he  is  there,  and  he  is  battling  with  the  biggest  })laintiff 
lawyers,  or  lawj^ers  representing  corporations  that  come  before  him, 
but  he  is  still  getting  whatever  salary  the  Government  pa3^s.  I  know 
that  similar  examples  are  found  in  the  Treasury  Department. 

There,  a  tax  expert,  who  was  earning  in  the  six  figures  for  3'ears. 
He  gave  up  his  tax  practice,  came  into  the  Treasur}^  Department  as 
an  Under  Secretary;  he  went  back  into  his  private  practice.  A  new 
President  came  in  and  brought  him  back  and  made  him  Secretary  of 
the  Treasury.  But  while  he  was  Secretary  of  the  Treasury,  he  v.as 
making,  I  think,  $40,000  a  year  as  a  Cabinet  officer,  now  it  is  $60,000. 

And  the  point  that  Senator  Hruska  was  making,  that  if  you  are 
going  to  have  this  law,  and  if  the  attorneys  general  are  going  to  take 
on  this  responsibility,  then  it  should  be  incumbent  upon  the  States  to 
hire  a  man  who  is  an  expert  in  antitrust  as  a  special  assistant  attorney 
general.  However,  whether  you  can  find  him  or  not,  a  person  who  will 
give  up  a  highly  successful  practice,  is  another  question. 

But  if  he  does  accept  and  is  going  to  assume  that  responsibility, 
then  he  should  get  the  pay  that  woukl  be  equivalent  to  what  the  State 
attorne}"  general's  office  would  pay  for  such  a  special  assistant. 

Mr.  Shapiro.  Mr.  Chumbris,  can  I  comment  on  that  just  a  moment? 

Mr.  Chumbris.  Certainly. 

Mr.  Shapiro.  I  think  your  obseivation  is  interesting,  but  I  think, 
however,  it  overlooks  a  couple  of  facts. 

First  of  all,  I  think  you  know  that  a  major  piece  of  antitrust  litiga- 
tion is  not  something  that  goes  on  for  just  a  3'ear  or  two. 

Mr.  Chumbris.  I  understand. 

Mr.  Shapiro.  Sometimes  it  lasts  anv where  from  4  to  10  vears. 

Mr.  Chumbris.  Even  longer. 

Mr.  Shapiro.  Sometimes  even  longer. 

Mr.  Chumbris.  The  Standard-Detroit  case  started  in  1940  and  it 
did  not  end  until  1959  in  the  Supreme  Court. 

Mr.  Shapiro.  Right.  The  fact  of  the  matter  is,  that  the  State 
attorneys  general  are  simply  not  going  to  be  able  to  find  anybody  to 
give  up  private  practice  for  10  years,  that  is,  anybody  who  is  qualified 
as  an  antitrust  litigator — to  leave  private  practice  for  a  period  of  10 
years  and  to  go  to  work  on  behalf  of  the  States  at  State  salaries. 

Now,  what  General  Miller  was  sa^'ing,  and  I  think  was  saying  very 
effectively,  is  that  he  wants  to  be  able  to  hire  the  same  quality  lawA-ers 
as  the  defendants  are  able  to  hire. 
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His  problem  is,  that  unlike  Bristol-MA^ers,  unlike  Texaco,  unlike 
United  States  Steel,  he  does  not  have  the  budget  to  go  out  and  pay 
Professor  Handler  or  Mr.  Shapiro  somethmg  like  $200  an  hour.  He 
doesn't  have  the  budget  for  that,  so  he  is  forced  to  go  out  and  hire 
somebody,  perhaps  like  nie,  or  some  other  plaintiff's  antitrust  lawyer 
who  is  willing  to  take  on  one  of  these  cases  on  a  pure  contingency, 
who  will  recover  a  fee  only  if — and  I  underline  that  "only  if" — he 
wins. 

Nov/,  Professor  Handler  and  ]Mr.  Shapiro  from  New  York  get  paid, 
win  or  lose.  We  at  the  phiintiffs  antitrust  bar  get  paid  only  if  we  win. 

And  I  think  that  point  has  got  to  be  hammered  home.  Nobody 
takes  into  account  our  losses.  Nobody  takes  into  account  the  fact 
that  it  takes  at  least  10  years  to  train  a  senior  antitrust  htigator,  if 
he  is  going  to  be  at  least  as  effective  as  some  of  the  gentlemen  you  have 
seen  today  here  in  this  witness  room,  and  I  think  quite  clearly  that 
you  have  got  to  give  recognition  to  the  fact  that  the  States,  unfortu- 
nately, do  not  have  the  budget  to  pay  hourlv  rates.  If  they  did,  there 
wouldn't  be  any  of  this  discussion  about  so-called  excessive  fees, 
which  are,  in  fact,  not  excessive  at  all. 

Mr.  Chumbris.  And  the  discussion  on  this  point  is  good  for  the 
record  because  then  the  reader  of  the  record  will  realize  that  if  the 
Congress  gives  this  power  to  the  States,  the  attorney  general  and  his 
staff  aie  going  to  be  so  busy  with  so  manv  other  things  that  they 
won't  be  able  to  handle  the  problem  and  it  will  necessitate  private 
counsel  to  come  in  and  do  the  job  for  the  State. 

And  as  long  as  those  facts  are  in  the  record,  then  the  Members  of 
Congress  can  decide  whether  it  is  still  a  good  thmg  to  do  or  not. 

Mr.  Shapiro.  Well,  the  thing  I  think  you  ought  to  also  be  aware  of 
is,  that  while  in  years  past,  there  was  a  great  deal  of  hiring  of  outside 
counsel,  many  of  the  States  are  building  up  their  own  staff  expertise. 
It  has  taken  a  long  period  of  time,  but  a  number  of  States  are  beginning 
to  put  more  than  just  a  toe  in  the  water  in  terms  of  antitrust  enforce- 
ment . 

California  is  a  prime  example.  It  has  been  building  up  a  staff  of 
expertise  over  the  past  two  decades.  And  I  think  it  is  probably  able 
to  take  care  of  itself  in  representing  the  State  and  the  State  consumer 
in  terms  of  antitrust  enforcement.  But  California  has  a  very  big  budget 
on  a  comparative  basis,  to  be  able  to  pay  people  to  do  this  kind  of 
work.  And  unfortunately,  rione  of  the  other  States  do.  That  is,  I 
think,  an  overstatement.  I  want  to  withdraw  that,  when  I  said  "none 
of  the  others" — most  of  the  others  .don't  have  that  capability. 

Mr.  Chumbris.  I  don't  know  if  the}^  still  follow  this  procedure,  but 
I  believe  it  is  a  procedure  in  some  States'  attorney  general's  offices  to 
hire  a  special  assistant  attorney  general,  who,  b}'  law,  is  still  permitted 
to  practice  law,  to  do  his  regular  practice,  but  at  the  same  time  he 
helps  the  State  for  a  specific  salary  for  this  specific  project,  which  is 
usually  a  fixed  amount. 

Mr.  Shapiro.  Well,  Mr.  Chumbris,  that  is  not — first  of  all,  a  per- 
son who  does  that,  and  I  know  of  no  State  specificall}^,  where  that  is 
done,  but  assuming  that  is  so,  I  would  assume  also  that  none  of  these 
people  are  hired  on  a  full-time  basis. 

And  if  you  are  going  to  start  one  of  these  cases,  let  me  tell  you, 
those  attorneys  at  the  plaintiffs  bar  who  are  involved  in  them  are 
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involved  in  them  on  a  full-time  basis,  not  24  hours  a  day,  as  Senator 
Ilruska  stated,  but  let  me  tell  you,  at  least  a  good  14  hours  a  day. 

Mr.  Chumeeis.  This  discussion  on  special  assistant  attorneys  gen- 
eral is  good  for  the  record. 

Mr.  Nash.  Let  me  move  away  from  the  question  of  fees,  and  turn 
to  the  more  substantive  provisions  of  title  IV. 

As  yon  have  heard  this  afternoon,  and  as  other  mtnesses  testified 
in  the  Ma\'  hearing,  it  is  contended  that  title  IV  is  unfair  as  well  as 
unconstitutional. 

The  grounds  laid  out  essentially  are:  One,  that  the  present  law  evi- 
denced b}'^  the  Supreme  Court  decision  in  Hanover  Shoe  v.  United  Shoe, 
precludes  consumer  recovery  under  section  4,  that  in  any  event,  be- 
cause of  the  difficulty  of  proving  the  passing-on  problems,  consumers 
are  inappropriate  plaintiffs  under  section  4;  that  the  present  law  re- 
quires ])roof  of  individual  inj\ny  and  individual  damage;  and  that 
permitting  proof  of  aggregate  damages  and  injur}^  is  unfair  as  well  as 
unconstitutional. 

Now,  as  I  understand  the  predicate  for  those  conclusions,  it  is  based 
on  a  construction  of  the  present  class  action  concejjt  of  a  representa- 
tive suing  on  behalf  of  persons  similarly  situated.  As  I  read  title  IV 
however,  title  iV  is  drafted  in  a  way  in  which  when  the  attorney 
general  files  suit,  he  is  authorized  to  file  suit  on  behalf  of  the  State, 
not  on  behalf  of  the  individual  consumers  in  the  State,  and  that  the 
condition  of  filing  such  suit  is  that  distribution  be  made  in  a  certain 
way  to  consumers  in  the  State. 

Now  on  that  basis,  what  is  jour  evaluation  of  the  constitutional 
infirmities  of  the  approach  taken  by  title  IV  and  the  relevance  of  the 
evaluations  we  heard  earlier  today  by  other  witnesses? 

Mr.  Shapiro.  Well,  I  just  don't  think  there  is  anything  to  the  con- 
stitutional argument  whatever. 

With  regard  to  the  question  as  to  whether  or  not  it  is  unfair,  that 
is  merely  a  subjective  evaluation  on  behalf  of  the  prior  witnesses. 

But  with  regard  to  the  legal  issues  involved,  it  seems  to  me  that 
what  you  are  doing  is  creating  a  new  cause  of  action  on  behalf  of  the 
State,  which  in  turn  is  suing  in  a  capacity  on  behalf  of  its  individual 
consumers,  and  you  are  conditioning  the  State's  right  to  bring  that 
cause  of  action  in  that  capacity  on  an  obligation  to  distribute  the 
fimds  that  it  recovers  in  that  capacity  in  a  certain  manner. 

And  I  just  do  not  see  anything  wrong  with  that.  It  seems  to  me  that 
what  you  have  got  is  the  same  kind  of  problem.  Whenever  you  create 
a  new  cause  of  action,  this  business  about  consumers  having  no  stand- 
ing to  recover  is,  it  seems  to  me,  as  I  said  in  my  opening  statement, 
something  which  is  just  not  the  law. 

And  taking  it  on  their  premise,  the  premise  that  was  argued  by 
Professor  Handler  and  Mr.  Shapiro,  I  just  do  not  find  any  merit  in 
that  notion. 

The  problem  has  always  been — and  this  is  what  Hanover  Shoe 
says — to  trace  the  overcharge.  If  you  cannot  trace  it,  the  courts  are 
going  to  give  it  to  the  first  purchaser,  because  they  are  not  going  to 
permit  a  defendant  to  escape  simply  b}^  saying  that  the  first  purchaser 
passed  it  on. 

If,  however — and  the  courts  have  said  this  too — the  consumer  can 
trace  the  overcharge  from  the  manufacturer  to  the  first  purchaser. 
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through  the  middleman  to  him,  then  he  has  got  a  right  to  come  in  to 
court  and  prove  his  claim. 

And  that,  it  seems  to  me,  is  precisel}^  what  this  bill  is  going  to  allow 
3'ou  to  do. 

>.Ir.  Nash.  B}'  title  IV  permitting  proof  of  injury  and  damages  to 
be  established  in  the  aggregate,  does  that  change  the  burden  of  proof 
that  a  plaintiff  would  have  to  demonstrate  the  actuality  of  the  damage 
and  the  amount  of  damage? 

Mr.  Shapiro.  No.  He  still  has  the  burden  of  proof.  The  plaintiff, 
that  is  the  States  in  this  context  because  it  is  a  State  cause  of  action — 
the  State  would  have  the  burden  of  proving  that  the  individuals  within 
the  State,  as  a  group,  were  damaged  in  a  certain  amount. 

And  that  would  be  the  same  burden  of  proof  that  any  plamtiff, 
under  any  cause  of  action  under  section  4  of  the  Cla3-ton  Act,  would 
have  to  meet. 

It  is  the  burden  of  proof  spelled  out  in  Blgelow  and  Story  Parchment 
and  in  those  cases  which  permit  just  and  reasonable  estimates  based  on 
sufficient  data. 

Mr.  Nash.  In  your  opinion,  would  the  proof  of  the  aggregate 
damage  be  any  more  or  less  speculative  than  proof  of  individual 
damages  added  up? 

Mr.  Shapiro.  Probably,  it  would  be  less. 

Mr.  Nash.  Why  is  that? 

Mr.  Shapiro.  Because — and  this  is  interesting — sometimes  you  are 
able,  on  the  basis  of  the  defendant's  own  statistical  records,  and  own 
statistical  surveys,  which  come  in  as  admissions  against  interest,  to 
have  more  reliable  evidence  as  to  what  his  sales  were  and  his  over- 
charges were  in  gross,  than  you  would  have  if  you  would  be  trying  to 
prove  a  particular  sale  and  a  particular  overcharge  on  an  individual 
basis. 

Mr.  Nash.  My  last  question  relates  to  your  comments  in  your 
prepared  statement,  that  adoption  of  rule  23's  notice  provisions 
would  eliminate  "an}^  possible  constitutional  objection." 

Does  that  statement  impl}^  that  in  your  view  the  actual  notice 
requirement  of  the  Eisen  case  is  of  constitutional  derivation? 

Mr.  Shapiro.  Well,  let's  put  it  this  way,  Eisen  did  not  go  off  on 
due  process  grounds.  It  was  decided  strictlj^  on  the  basis  of  the  literal 
wording  of  rule  23-C-2. 

And,  furthermore,  in  that  case,  there  was  a  very  peculiar  situation. 
It  is  the  kind  of  situation  that  would  not  ordmarily  occur  again  in  the 
next  50  consumer  cases.  I  mean,  if  you  are  talking  about  consumer 
antitrust  cases. 

In  that  case,  it  turned  out  that  the  defendants  had  accumulated,  in 
a  computer  bank,  the  names  of  2,250,000  people  who  were  affected. 

And  in  that  case,  the  court  said  that,  "Since  the  individuals  names, 
their  addresses  are  already  available,  we  think  the  best  practicable 
notice  is  individual  mailed  notice." 

Now,  you  take  the  ordinary  consumer  case,  I  think  General  ^liller 
made  the  point  very  well.  If  you  have  an  ordinary  bread  price-fixing 
case  within  the  State  of  Virginia,  who  has  a  list  of  who  the  purchasers 
of  bread  are? — Nobody.  You  don't  have  that  kind  of  list.  And  in  that 
kind  of  situation,  the  courts  have  already  held,  and  they  sc^uarely 
held  it  in  the  Tetracycline  case,  that  due  process  was  satisfied  by  the 
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use  of  quarter-page  printed  notices,  and  this  was  done  b}'  publication 
in  ever\^  major  newspaper  in  the  United  States  in  the  vStates  that 
were  affected. 

The  notices  were  in  Enghsh.  Some  were  in  Spanish.  And  some 
were  in  Japanese.  But  that  notice,  the  Court  of  Appeals  squarely  held, 
satisfied  due  process  requirements  and,  as  a  matter  of  fact,  in  Judge 
Medina's  opinion  in  Eisen,  he  specifically  pointed  to  what  had  occurred 
in  the  Tetracycline  case,  and  he  said,  "That's  right.  In  that  case  it 
was  all  right  to  go  by  publication." 

So  it  seems  to  us  quite  clear  that  in  the  ordinary  consumer  case  that 
a  State  would  bring  under  title  IV,  notice  b}^  publication  is  clearh^ 
adequate  to  satisfy  any  constitutional  question. 

But  because  there  could  be  a  case,  a  specific  case,  in  which  yon  might 
have  the  names  of  the  particular  consumers  avaihible,  the  particular 
purchasers  available;  for  example,  a  case  involving  a  big  ticket  item 
such  as  automobiles,  there  you  might  run  into  a  problem  with  regard 
to  the  cpiestion  of  notice. 

And  it  seems  to  me  that  in  that  kind  of  case,  it  is  better  to  be  safe 
than  be  sorry  5  years  down  the  line.  And  we  would  suggest,  just  to 
avoid  any  problem  about  it,  that  if  the  bill  is  enacted,  that  the  com- 
mittee provide  quite  clearly  in  the  report,  so  that  the  legislative 
history  is  plain,  that  by  adopting  the  language  of  existing  rule  23-C-2, 
that  what  it  was  doing  was  saying  that  in  most  cases,  notice  b}^  pub- 
lication is  adequate. 

And  that  is  what  we  mean  when  we  are  using  the  language  of 
23-C-2.  And  we  are  only  putting  in  the  literal  language  of  23-C-2  to 
cover  that  rare  contingency^  where  you  are  going  to  have  the  names  of 
the  actual  purchasers  of  a  particular  product,  commodity,  or  service. 

Mr.  Nash.  Thank  you  very  much,  Mr.  Shapiro.  I  have  no  further 
questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Shapiro,  I  think  you  have  sensed,  because  of 
the  time  we  have  held  you  here,  that  your  testimony  has  been  welcome. 

And  I  conclude  as  I  began,  by  thanking  you  for  your  patience. 
For  the  record,  would  yovi  care  to  identify  your  associate? 

Mr.  Shapiro.  This  is  my  law  partner,  James  vanR.  Springer,  and 
he  is  accompanjing  me  here  today. 

I  would  say  this,  Senator,  if  there  are  any  questions  that  you  or 
any  member  of  the  staff,  or  any  other  subcommittee  member  has, 
and  that  they  would  like  me  to  answer,  I  am  available  at  any  time. 

I  think  that  this  is,  perhaps,  the  most  important  piece  of  legislation 
in  the  antitrust  field  that  I  have  seen  come  down  the  road  in  all  my 
years  at  the  bar. 

And  while  I  can't  say  that  I  have  spent  as  many  years  at  the  bar 
as  Professor  Handler,  they  have  been  a  good  many. 

Senator  Hart.  Thank  you,  gentlemen,  very  much. 

Mr.  Shapiro.  Thank  you,  sir. 

[The  prepared  statement  of  David  I.  Shapiro  follows.  Testimony 
resumes  on  p.  347.] 

Prepared  St.\tement  of  David  I.  Shapiro,  Partner,  Dickstein,  Shapiro  & 

MoRiN,  Washington,  D.C. 

Mr.  Chairman  and  distinguished  committee  members,  I  appreciate  the  opportu- 
nity this  morning  to  comment  concerning  S.  1284,  a  bill  to  permit  the  Attorney.s 
General  of  the  several  states  to  secure  redress  to  the  citizens  and  political  sub- 
divisions of  their  states  for  damages  and  injuries  sustained  by  reason  of  violations 
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of  the  antitrust  laws.  This  bill  is  of  special  interest  to  us  in  our  role  as  special 
counsel  to  a  number  of  states  in  antitrust  litigation  under  Sections  4  and  16  of 
the  Clayton  Act. 

My  firm's  experience  as  counsel  for  governmental  plaintiflFs  began  in  the  Ai}t{- 
biolics  litigation  before  Judge  Inzer  B.  Wyatt  in  New  York,  which  is  generally 
credited  with  developing  the  antitrust  consumer  class  action.  8ee  State  of  West 
Virginia  v.  Chas.  Pfizer  &  Co.,  314  F.  Supp.  710  (S.D.N.  Y.  1970),  aff'd  440  F.  2d 
1079  (2  Cir.),  cert,  denied,  404  U.S.  871  (1971);  Citij  of  Philadelphia  v.  Chas. 
Pfizer  &  Co.,  345  F.  Supp.  454  (S.D.N.Y.  1972).  We  currently  are  special  counsel 
in  each  of  the  following  class  actions  where  states  are  the  principal  plaintiff  class, 
representatives : 

Ampicilliii  Antitrust  Litigation  (D.D.C.  Misc.  4.5-70,  consumer  and  govern- 
mental entity  classes) ;  Automobile  Fleet  Discount  Litigation  (N.D.  111.,  E.  Div.  No. 
71  C  830,  governmental  entity  classes);  Cast  Iron  Pipe  Antitrust  Cases  (N.D. 
Ala.,  S.  Div.  C.A.  71-516,  now  in  the  process  of  administration  of  a  settlement  in 
favor  of  go\'ernmental  entit}^  classes);  and  Chicken  Antitrust  Litigation  (N.D.  Ga. 
Civ.  No.  C7.5-2454A,  governmental  entity  classes  asserted). 

On  the  vrhole,  S.  1284  appears  to  us  to  provide  a  number  of  long-needed  im- 
provements in  the  antitrust  laws.  I  wish  to  comment  specifically  upon  Title  IV 
(the  "parens  patriae"  provisions)  and  Title  VI  (relating  to  nolo  contendere). 

I  endorse  Title  IV  wholeheartedly,  consistent  with  the  position  that  we  have 
taken  with  respect  to  the  similar  bill  now  pending  in  the  House,  HR  6786.  With 
respect  to  Title  VI  we  wish  to  suggest  an  alternative  means  to  the  same  desirable 
end. 

1.   TITLE   IV 

We  believe  that  Title  IV  is  sound  in  its  conception  and  is  essential  to  assure 
adequate  protection  of  consumer  interests  and,  more  generally,  truly  effective 
antitrust  enforcement.  While  the  States  have  met  with  substantial  success  in 
antitrust  litigation,  their  ability  (and  that  of  private  class  representatives)  to 
olitain  remedies  for  consumers  has  been  limited  to  suits  involving  relatively  few 
commodities;  a  State  can  be  a  class  representative  for  consumers  onlj^  if  it  makes 
or  directly  linances  purchases  of  the  product  in  suit  in  the  same  manner  as  con- 
sumers, and  under  the  principles  applied  thus  far  it  appears  that  consumer  dam- 
ages depend  upon  the  availability  of  some  documentation  of  individuals'  purchases. 
Consumers  can  now  be  recompensed  for  injuries  caused  by  antitrust  violations 
only  if  they  have  records  (as  v,ith  prescription  drugs)  or  if  their  vendors  have 
records  (as  with  charge  account  customers).  This  makes  price  fixers  and  other 
violators  effectively  immune  from  suit  Avhen  they  overcharge  purchasers  of  most 
of  the  commodities  and  services  of  everj^day  life.  ^Moreover,  antitrust  defendants 
may  effectively  resist  liability  on  the  basis  of  complexities  in  the  distribution  of 
commodities  by  middlemen  and  other  obstacles  to  the  calculation  of  damages. 
And  actual  damage  awards  are  limited  to  the  amounts  claimed  by  persons  with 
the  knowledge  and  sophistication  needed  for  the  presentation  of  individual  claims. 

The  Bill  would  effectively  eliminate  these  obstacles  by  permitting  a  State  to 
recover  aggregate  damages  on  behalf  of  all  its  consumers  and  by  permitting  proof 
of  damages  by  statistics  or  other  reasonable  methods  of  estimation.  The  State 
would  be  permitted  to  sue  with  respect  to  all  commodities  and  services  and,  after 
individual  distribution  to  the  maximum  extent  feasible,  to  use  any  surplus  re- 
coveries for  public  purposes.  States — which  have  been  recognized  i)}'  the  courts 
as  ideal  consumer  representatives  ' — would  thereby  be  greatly  assisted  in  their 
growing  role  as  antitrust  enforcers  and"  protectors  of  the  economic  interests  of 
the  puiilic. 

.Section  4-C{a) — Parens  Patriae  Suits 

We  agree  Avith  Mr.  Kauper's  suggestion  on  behalf  of  the  Administration,  in  his 
recent  testimony  on  S.  1284,  that  the  remedy  provided  in  Sec.  4C(a)(l)  should 
exclude  corporations;  inclusion  of  businessmen  would  further  raise  complications 
insofar  as  consumers  and  middlemen  (whose  claims  would  conflict)  v.ould  both  be 
represented  by  the  State.  In  addition,  valid  oljjections  might  conceivably  be 
raised  to  relieving  corporations  and  other  large  claimants  of  individual  proof  of 
the  amount  of  their  damages,  which  is  feasible  on  the  basis  of  their  own  records  or 
those  of  defendants.  In  contrast,  individual  consumers  do  not  normally  have 


1  E.g.,  state  ofnJhois  v.  Bristol  .\Iijers  Co..  et  al.  470  F.  2d  1276.  1277-1278  (D.C.  Cir.  1972):  State  of  Wfft 
VlTqinia  v.  Chas.  PtizeT  &  Co.,  440  F.  2d  1079. 10S9-1091  (2  Cir.),  ceH  denied,  404  U.S.  871  (1971) :  In  re  Antibiotics 
Antitrust  Actions,  333  F.  Supp.  278,  280  (S.D.N.Y.  1971). 


340 

records  showing  their  purchases,  and  they  can  be  given  a  remed}'  for  the  wrong 
only  through  establishment  of  aggregate  damages.  In  the  case  of  individuals, 
such  an  approach  is  consistent  with  the  principle  expressed  in  Story  Parchment 
Co.  V.  Palerson  Parchment  Co.,  282  U.S.  555,  563  (1931),  that  "Wliere  the  tort 
itself  is  of  such  nature  as  to  preclude  the  ascertainment  of  the  amount  of  damages 
with  certainty,  it  would  be  a  perversion  of  fundamental  principles  of  justice  to 
deny  all  relief  to  the  injured  person,  and  thereby  relieve  the  wrongdtjer  from 
making  any  amend  for  his  acts  .  .  .  [T]he  risk  of  the  uncertainty  should  be 
thrown  upon  the  wrongdoer  instead  of  upon  the  injured  party." 

Accordingly,  the  remedy  should  be  limited  to  "natural  persons,"  and  either  the 
statute  itself  or  the  legislative  history  should  make  it  clear  that  the  remedy 
extends  only  to  natural  persons  in  their  roles  as  consumers  and  not  to  business 
activities  carried  on  l^y  partnerships  or  sole  proprietorships.  We  believe  that 
existing  law  permits  an  adequate  remedy  for  both  large  and  small  business 
enterprises. 

For  similar  reasons  we  would  delete  the  provisions  for  state  suits  on  behalf  of 
political  subdivisions  [Sec.  4C(a)(.3)  and  Sec.  4CCc)fl)].  While  political  sub- 
divisions would  benefit  from  relaxed  standards  of  proof  of  damages,  existing  law 
is  plainly  adequate  to  permit  them  to  recover  their  own  damages  either  in  in- 
dividual actions  or  in  class  actions.  Furthermore,  State  Attorneys  General  already 
have  ample  authority  to  act  as  class  representatives  of  political  subdivisions  under 
Rule  23  and  this  right  exists  as  a  matter  of  federal  law,  irrespecti\'e  of  state  law 
considerations.  State  of  Illinois  v.  Bristol  Myers  Co.,  470  F.  2d  1276,  127S  (D.C. 
Cir.  1972);  State  of  Iowa  v.  Union  Asphalt  &  lioadoils.  Inc.,  2S1  F.  Supp.  391, 
401-402  fS.D.  Iowa  1968);  State  of  Minnesota  v.    United  States  Steel  Corp.,  44 


55  F.R.D.  269,  274  (D.D.C.  1972). 

In  sum.  Sec.  4C(a)  (1)  would  change  the  result  in  State  of  California  v.  Frito-Lay, 
Inc.,  474  F.  2d  774  (9  Cir.),  cert,  denied,  415  U.S.  908  (1973),  in  which  the  State 
sued  on  behalf  of  citizens  who  had  been  overcharged  pennies-a-piece  on  the 
purchase  of  snack  foods.  The  Court  of  Appeals  denied  the  State  the  right  to 
proceed  as  parens  patriae,  holding  that  such  authority  "must  come  not  through 
judicial  improvisation,  but  by  legislation  and  rulemaking."  474  F.2d  at  777. 
Sec.  4C(a)(l)  is  the  "legislation  and  rulemaking"  that  the  Court  was  speaking 
of;  it  would  close  the  loophole  through  which  price  fixers  of  milk,  bread,  chickens, 
sugar,  lettuce  and  other  commonplace  foodstuffs,  no  less  than  snack  foods,  always 
escape  with  their  illegal  profits.  In  a  case  where  the  price-fixed  product  is  widely 
sold,  has  been  overpriced  only  pennies  per  unit,  and  no  records  of  the  purchases 
of  individual  consumers  are  kept  either  by  the  seller  or  the  buyers,  the  State  is, 
for  the  most  part,  the  only  real-life  litigant.  Yet  it  is  in  just  such  a  case  that, 
according  to  the  Ninth  Circuit,  the  State  cannot  now  sue.  In  the  absence  of  the 
parens  patriae  provisions  provided  by  Sec.  4C(a)(l)  of  this  bill,  price  fixers  who 
perpetrate  a  series  of  individually  small  injuries  to  a  wide  cross-section  of  the 
consuming  public  will  always  be  able  to  retain  the  fruits  of  their  "perfect  crime." 

We  strongly  support  the  provisions  of  Sec.  4C(a)(2)  which  would  permit  a 
state  to  sue  parens  patriae  for  damages  to  its  "general  economy."  However, 
since  we  are  forced  to  conclude,  with  the  Ninth  Circuit,^  that  the  "general  economy 
is  an  abstraction"  which  is  almost  impossible  to  quantify  in  damage  terms,  we 
would  urge  adoption  of  the  limitation  in  HR  6786  permitting  parens  patriae 
suits  for  injury  to  a  state's  general  economy  only  "as  measured  by  any  actual 
decrease  in  [its]  revenues,  or  any  actual  increase  in  [its]  expenditures,  or  both  *  *  *." 

One  might  ask  whether  such  a  Hmitation  would  not  tran.sform  Sec.  4C(a)(2) 
into  a  mere  declaration  of  a  right  the  state  already  has — namely,  a  right  to  sue  for 
injuries  to  its  business  or  property  under  Section  4.  As  a  result  of  some  unfortunate 
dicta  in  the  Supreme  Court's  opinion  in  Hawaii,  limiting  suits  under  Section  4 
to  injuries  suffered  by  the  state  "in  its  capacity  of  a  consumer  of  goods  and 
services"  (405  U.S.  at  265),  the  answer  is  probably  "no."  Let  me  give  you  an 
exanaple. 

In  the  Air  Pollution  cases,^  the  state  sued  parens  patriae  to  recover  for  expendi- 
tures it  would  not  have  made  but  for  defendants'  antitrust  violations.  These 
expenditures  were  incurred — 

(1)    For   installation   and   maintenance    of   special    air   conditioning   and 
ventilating  equipment  in  vehicular  tunnels,  garages  and  buildings, 

2  Hawaii  V.  Standard  Oil  Co.  of  California,  431  F.  2d  1282,  12S5  (1970),  aff'd,  405  U.S.  251  (1972). 
>  In  re  Multidistrict  Vehicle  Air  Pollution,  MDL  No.  SI,  481  F.  2d  122  (9  Cir.  1973). 
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(2)  For  installation  and  maintenance  of  certain  kinds  of  incinerators  in 
state  supported  housing  projects, 

C3)  For  repair  of  government  propert.y  damaged  by  air  pollution  attirbu- 
table  to  automoliiles, 

(4)  For  the  provision  of  health  care  in  government-owned  medical  facilities 
to  persons  injured  by  automotive  air  pollution,  and 

(5)  For  the  expense  of  regulatory  activities  necessary  to  prevent  and 
ameliorate  automobile  air  pollution  "that  would  not  have  occurred  but  for 
defendants'  conspirac}'. 

In  addition,  the  State  of  California  sued  for  injuries  to  its  tax  base  caused  when, 
as  a  result  uf  increased  automobile  air  pollution  directl}^  attributable  to  defendants' 
conspiracy,  businesses  refused  to  move  into  the  Los  Angeles  area  and  others  moved 
out  of  state.  In  response  to  all  of  these  damage  claims — each  of  them  clearly 
measurable  and  none  of  them  an  abstraction — the  Ninth  Circuit  said:  "[S]ince 
the  government's  *  *  *  parens  patriae  claims  allege  [no]  injury  to  commercial 
ventures  or  enterprises,  the  governmental  entities  cannot  seek  recovery  under 
section  4  of  the  Clayton  Act."  (481  F.  2d  at  12  ). 

With  the  modification  already  adopted  by  HR  6786,  Sec.  4C(a)  (2)  would  reverse 
the  unfortunate  result  in  Air  PoUution,  and  would  be  most  useful  in  other  similar 
cases. 

Before  leaving  Sec.  4C(a),  v\-e  wish  to  note  our  agreement  with  the  Administra- 
tion (again  speaking  in  ^Ir.  Kauper's  testimony  on  S.  1284)  that  the  new  consumer 
remedy  should  not  be  diluted  by  permitting  courts  to  reject  it  in  favor  of  class 
actions,  as  Sec.  4C(l)(a)  would  "provide.  Any  concerns  that  might  underly  such 
a  provision  would  be  satisfied,  we  believe,  by  the  strengthening  of  the  notice 
provision  that  we  suggest  next. 

Section  4C(b) — Notice 

We  recommend  that  the  notice  requirement  for  parens  patriae  consumer 
actions  be  made  the  same  as  that  for  class  actions  in  existing  Rule  23(c)(2)  of 
the  Federal  Rules  of  Civil  Procedure.  This  would  clearl.y  eliminate  any  possible 
constitutional  objection  while  assuring  that  the  notice  requirements  would  not  be 
unduly  expensive  or  burdensome  in  the  typical  consumer  case.  For  in  virtualh^ 
all  such  cases,  the  language  of  the  Rule  (and  the  Constitution)  are  satisfied  by 
publication  of  notices  in  appropriate  newspapers. 

Eisen  v.  Carlisle  &  Jacquelin,  417  U.S.  156  (1974),  did  not  detract  frora  the 
principle  that  published  notice  is  normally  appropriate.  Eisen  involved  the  highly 
unusual  situation  where  the  names  and  addresses  of  some  2,250,000  class  members 
happened  to  be  available;  the  requirement  of  notice  to  each  of  those  persons  was 
based  simply  on  the  language  of  Rule  23,  and  the  Court  avoided  saying  that  the 
Constitution  required  individual  notice  even  in  that  unusual  situation.  Due 
process  may  well  require  less  strict  notice  in  a  class  action  or  parens  patriae  case — 
where  the  litigation  can  only  bring  individuals  a  benefit  that  would  not  otherwise 
be  available  to  them  as  a  practical  matter — than  in  the  cases  requiring  individual 
notice  as  a  constitutional  matter — where  the  litigation  would  have  taken  something 
away  from  individuals.* 

There  are  few  if  any  consumer  cases  that  fall  into  the  Eisen  category,  since  it  is 
extremely  rare  that  the  names  and  addresses  of  consumers  of  a  product  "can  be 
identified  through  reasonable  effort."  Except  for  "big  ticket"  items  such  as  auto- 
mobiles, who  has  a  list  of  the  consumers  of  anything?  It  would  be  remembered  that 
the  Second  Circuit  opinion  that  the  Supreme  Court  affirmed  in  Eisen  expressly 
recognized  that  in  the  Antibiotics  cases  itt-was  "clear  that  reasonable  effort  would 
not  have  uncovered  the  names  and  addresses  of  the  members  of  the  consumer  class 
of  persons  who  bought  the  drugs  on  prescription  at  drug  stores.  Therefore,  publi- 
cation as  to  the  consumer  class  was  deemed  sufficient."  479  F.2d  1005,  1015  n.  17 
(2  Cir.  1973).  Another  panel  of  that  Court  had  specifically  so  held  in  State  of  West 
Virginia  v.  Chas.  Pfizer  &  Co.^  There  will  be  extremely  few,  if  any,  cases  under 
Sec.  4C  (a)(1)  where  traditionally  pubhshed  notice  would  not  clearly  safisfy  the 
Rule  23  language. 

Sec.  4C(b)  should  therefore  be  strengthened  to  make  the  notice  requirement 
for  parens  patriae  consumer  actions  the  same  as  that  for  class  actions  in  existing 


i  In  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306  (1950),  the  issue  in  the  litigation  was 
v.iiether  the  bank's  account  as  trustee  of  a  common  trust  fund  should  be  approved,  thereby  barriiia:  bene- 
ficiaries' claims  against  the  trustees;  the  Court  based  its  due  process  holding  on  the  fact  that  "the  proceeding 
is  one  in  v,-hich  they  may  be  deprived  of  property  rights  *  *  '  ."{id  fit  313).  Similarly,  the  issue  in  Walker 
V.  at!/  of  New  York.  352  U.S.  112  (1956),  was  condemnation  of  real  estate  in  proceedings  where  the  owners 
were  wholly  unrepresented  because  of  failure  to  sive  individual  notice. 

5  440  r.2d  1079,  1090-1091  (2  Cir.),  cert  denUd,  404  U.S.  871  (1971). 
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Rule  23(c)(2).  The  legislative  hi:itory  should  make  clear  that  this  is  being  done 
in  order  to  eliminate  any  conceivable  constitutional  objection  in  that  rare  case 
in  which  consumer; "can  be  identified  through  reasonable  effort."  Such  a  provision 
would  answer  much  t<f  the  criticism  leveled  against  the  bill.  Based  on  our  experi- 
ence, we  are  confident  that  such  notice  is  feasible  in  State-sponsored  and  other 
consumer  actions.  Because  most  parens  'patriae  actions  would  involve  multiple 
states,  the  present  language  incorporating  state-law  notice  requirements  would 
cause  undue  complexities  and  should  be  deleted. 

Section  4C — Measurement  and  Distribution  of  Damages 

Sec.  4C(c)(l)  adapts  the  principle  that  "[ijt  is  far  simpler  to  prove  the  amount 
of  damage  to  the  members  of  tlie  class  by  estal^lishing  their  total  damages  than  by 
collecting  and  aggregating  individual  damage  claims  as  a  sum  to  be  assessed 
against  the  defendants."  In  re  Aii'ibiotici:  Antitrust  Actions,  333  F.  Supp.  278.  281 
(SA:>.'N.Y.),7nandamus  denied,  440  F.  2d  111)  (2  Cir.  1971).  The  notion  that  class- 
wide  damage  recoveries  are  somehow  unfair  to  defendants  was  scotched  by  the 
Ninth  Circuit  in  California  v.  Frito-LaTj,  Inc.,  474  F.  2d  774  (9  Cir.),  cert,  denied, 
412  U.S.  908  (1973).'  Although  holding  that  it  had  no  authority  to  award  such 
relief,  the  Court  encouraged  California  to  obtain  it  from  Congress.  The  Court 
said: 

"The  state  most  persuasively  argues  that  it  is  essential  that  this  sort  of  proceed- 
ing be  made  available  if  antitrust  violations  of  the  sort  here  alleged  are  to  be 
rendered  unprofitable  and  deterred.  It  would  indeed  appear  that  the  state  is  on 
the  track  of  a  suitable  answer  (perhaps  the  most  suitable  yet  proposed)  to  prob- 
lems bearing  on  anti-trust  deterrence  and  the  class  action  as  a  means  of  consumer 
protection.  We  disclaim  any  intent  to  discourage  the  state  in  its  search  for  a 
solution.  However,  if  the  state  is  to  be  empowered  to  act  in  the  fashion  hero 
sought  we  feel  that  authority  rmist  come  not  through  judicial  improvisation  but  by 
legislation  and  rule  making  *  *  *."  474  F.  2d  at  777.  (Emphasis  added.) 

The  legislation  under  consideration  today  would  give  the  Ninth  Circuit  the 
authority  it  was  looking  for. 

For  purposes  of  clarity,  we  would  revise  Sec.  4C(t)(l)  to  provide  that  "damages 
may  be  proved  and  assessed  in  the  aggregate  by  staMstical  or  sampling  methods 
or  by  such  other  reasonable  system  of  estimating  aggregate  damages  as  the  court 
in  its  discretion  may  permit,  without  the  necessity  of  separately  proving  the  fact 
or  amount  of  damage  *  *  *."  Statistical  and  sampling  methods  are  commonplace 
in  the  federal  courts,^  and  there  is  a  special  lx)dy  of  antitrust  authority  establish- 
ing not  only  that  the  amount  of  damage  may  be  determined  by  "a  just  and  lea- 
sonable  estimate  *  *  *  based  on  relevant  data,"  Biytlow  v.  RKO  Pictures,  327 
U.S.  251,  264  (1946),  but  that  it  is  sufficient  if  "the  result  be  only  approximate." 
S'.ory  Parchment  Co.  v.  Paterson  Parchment  Co.,  282  U.S.  552,  563  (1931).'  It  is 
unclear  to  us  what  subsection  (B),  permitting  the  pro  rata  allocation  of  illegal 
overcharges  or  excess  profits,  adds  to  the  statute,  and  we  would  delete  it.  We  would, 
however,  add  a  phrase  eliminating  the  "necessity  of  separately  proving  the  fact 
or  amount  of  damage  *  *  *."  This  is  needed  because  it  is  generally  accepted  that 
the  fact  of  injury  {i.e.,  that  the  plaintiff  has  suffered  some  harm)  is  an  element 
separate  from  the  amount  of  damages.  Unless  the  clause  is  explicit,  it  might  be 
argued  that  each  claimant  would  have  to  prove  the  fact  of  injury  separately  even 
if  the  amount  of  dam»ages  could  be  determined  cunudatively. 

Sec.  4C(c)(2)  would  enact  into  law  Judge  Inzer  B.  Matt's  ground  breaking 
•achievement  in  State  of  West  Virginia  v.  Chas.  Pfizer  &  Co.^  In  that  case,  40,000 
tumsumers  in  43  states  filed  individual  claims  against  a  consumer  fund  totalling 
approximately  $30  million.  Something  in  excess  of  $8  million  Wiis  actually  distrib- 
uved  to  the  individual  consun\er  claimants  with  the  excess  going  into  state 
sponsored  health  programs  designed  to  benefit  consumers  as  a  class.  This  h,"s 
come  to  be  called  "fluid  class  recovery,"  a  kind  of  cy  pres  concept  that  permits 
funds  recovered  on  behalf  of  a  cla.ss  to  be  used  generally  fcr  the  bcntfit  of  that 


6  E.g.,  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  339-343  (1962);  United  States  v.  United  Shoe  Mach 
Corp.,  110  F.  Supp.,  L'95  305-307  (D.  Mass.  lOSSI;  liosado  v.  Wyman,  322  F.  Supp.  1173  (E.D.N.Y.  1970.) 
aff'd  437  F.  2d  631  (2  Cir.  1971)  (citing  numerous  cases  and  other  auMiorities.  322  F.  Supp.  at  1180-1181); 
Zippo  Mfg.  Co.  V.  Rogers  Imports,  Inc.,  217  F.  Supp.  670,  680-784  (S.D.  N.  Y.  1963). 

■  Seealso  Terrell  v.  Household  Goods  Carriers'  Bureau, 4Ui  F.  2d  16  (5  Cir.  1974);  v't)  re  Western  JAquid .-Uphnlt 
Cases,  487  F.  2d  191,  200-201  (9  Cir.  1973),  cert,  denied.  41.')  U.S.  919  (1974);  Ford  Motor  Co.  v.  Webster's  /Uilo 
.^ales.  Inc.,  361  F.  2d  S74,  887  (1  Cir.  l'J6f));  .4tln.^  Bldg.  Prod.  Co.  v.  Diamond  Block  &  (Iravil  Co.,  269  F.  2d 
950,  9,58  (10  Cir.).  cert,  denied,  363  U.S.  843  (1960);  Flinlliole  Co.  v.  Lysfjord,  246  F.  2d  368,  392  :G  Cir.),  cert, 
denied,  35.5  U.S.  835  (19.57). 

8  314  F.  Supp.  710  (S.D.  N.  Y.  1970),  o#'(f  440  F.  2d  1079  (2  Cir.),  cert,  denied,  404  U.S.  V,  1  (1971). 
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class  even  though  the  funds  cannot  be  channelled  directly  to  the  particular  class 
members  who  actually  suffered  injury. ^ 

In  practical  terms  the  average  consumer  claimant  in  West  Virginia  recovered 
$200,  some  claimants  recovering  as  much  as  $12,000.  And  the  "fluid  recover-y" 
obtained  on  behalf  of  the  43  States  funded  a  number  of  highly  innovative  projects. 

The  District  of  Columbia,  for  example,  utilized  its  excess  consumer  recovery  to 
train  50  midwives  over  a  two  year  period,  freeing  doctors  to  handle  difficult 
maternity  cases  at  D.C.  General  Hospital.  In  Maryland,  the  funds  were  used  to 
establish  new  professorships  of  clinical  oncology,  the  study  of  tumors,  one  each  at 
the  medical  ^chools  of  the  University  of  Maryland  and  Johns  Hopkins.  Wisconsin, 
beset  by  a  epidemic  of  gonorrhea,  spent  47%  of  its  funds  in  an  attempt  to  control 
that  disease.  And  Missouri,  dissatisfied  with  the  wholly  inadequate  rehabilitation 
methods  available  for  aggressive  delinquents  at  its  State  Training  School  for 
Boys,  funded  alternative  pilot  community  treatment  centers  in  converted  resi- 
dences in  the  inner  cities  of  St.  Louis,  Kansas  City  and  Springtield.  The  list  does 
not  end  there. 

Kentucky  contracted  with  a  non-profit  corporation  to  use  college  students  and 
student  nurses  to  improve  health,  nutritional  and  medical  care  in  the  rural  eastern 
part  of  the  state  where  health  facilities  were  virtually  nonexistent.  Oklahfima, 
which  had  a  similar  problem,  provided  physicians,  nurses,  dieticians  and  medical 
social  workers  for  a  clinic  in  Wakita.  Mississippi,  which  had  adequate  kidney 
treatment  facilities,  used  its  funds  to  obtain  the  supplies  necessary  to  sustain 
individual  treatment,  $3,000  per  patient  per  year.  Iowa  divided  its  money  7  ways: 
20  percent  to  improve  public  health  nursing  services;  15  percent  each  to  fight  drug 
abuse,  screen  for  sickle  cell  anemia,  immunize  against  measles,  treat  VD  and 
provide  emergency  health  services;  and  5  percent  to  inspect  waste-treatment 
plants.  Louisiana  split  its  money  among  12  state  institutions  for  disabled  and 
crippled  children. 

The  majority  of  the  states  spent  all  or  a  part  of  their  excess  funds  on  different 
programs  to  combat  drug  abuse.  Alabama  is  using  its  funds  to  complete  a  research 
project  which  is  now  close  to  synthesizing  an  anti-LSD  drug.  Florida  funded  a 
scholarship  program  for  needy  students  who  agreed  that  after  graduation  they 
would  participate  in  drug  abuse  control  programs  as  trained  professionals.  Texas 
allocated  money  for  community  health  centers,  partly  for  around-the-clock  crisis 
assistance  in  drug  emergencies,  including  telephone  counseling  and  pick-up  service 
where  needed.  Minnesota  funded  halfway  houses  which  play  a  vital  role  in  the 
rehabilitation  of  drug  dependent  individuals.  And  North  Dakota  and  Vermont  set 
up  drug  abuse  educational  programs  in  their  public  schools. 

The  results  in  West  Virginia  demonstrate,  we  believe  that  "fluid  recovery" 
is  no  idle,  theoretical  abstraction,  but  a  practical,  real-life  way  of  benefiting 
consumers  as  a  group  once  individual  claimants  have  been  paid  their  damages. 
In  order  to  encourage  judicial  creativity  in  this  area,  we  would  revise  Sec.  4(c)  (2) 
to  eliminate  subsection  (B),  so  that  tlie  section  would  then  read,  "(2)  shall  dis- 
tribute *  *  *  the  funds  so  recovered  either  in  accordance  with  State  law,  or  as 
the  district  court  may  in  its  discretioii  authorize."  By  doing  so,  Congress  would 
be  leaving  it  to  the  district  court's  discretion  in  any  particular  case  whether  or 
not  state  law  (normally  involving  simple  escheat)  should  be  applied  in  distributing 
funds  unclaimed  by  individual  consumers  or  whether  a  cy  pres  or  "fluid  recovery", 
such  as  that  utilized  in  West  Virginia,  should  be  applied. 

Sections  4D  and  E — Suits  by  the  Attorney  General  of  the  Uiiited  States 

Sees.  4D  and  E  contemplate  the  bringing,  of  actions  by  the  Attorney  General 
of  the  United  States  on  behalf  of  states  which  do  not  commence  actions  themselves. 
We  oppose  these  provisions. 

The  mandatory  provision  appearing  in  HR  38  was  opposed  in  the  House  testi- 
mony last  year  by  both  the  National  Association  of  Attorneys  General  and  the 
Antitrust  Division  of  the  Department  of  Justice,  and  we  agree  that  there  should 
be  no  such  mandatory  provision.  The  provision  in  Sec.  4D  of  S.  1284  making 
such  actions  by  the  United  States  discretionary  is  an  improvement,  but  we  do 
not  believe  that  the  United  States  should  be  encouraged  to  sue  on  a  cause  of  action 
that  belongs  entirely  to  a  state.  Since  the  state  owns  the  claim  even  where  its 


"  This  concept  had  previously  l)een  applied  in  FPC  v.  Interstate  Natural  Gas  Co.,  336  U.S.  577,  584  (1949) ; 
yrnrthern  Natural  Gas  Co.  v.  FPC.  225  F.  2d  886.  893  (8  Cir.  1955);  Bebchick  v.  Public  Utilities  Comm.,  318  F. 
2d  187,  203-204  (D.C.  Cir.  1963,  en  banc);  Market  St.  Railvmn  Co.  v.  R.R.  Comm.,  28  Cal.  2d  363. 171  P.  2d  875, 
881  Q946) .  See  generally,  Pomerantz.  New  Develnmncnts  in  Class  Actions,  the  Businpss  Lawyer  1259, 1260-1263 
(1970). 
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expenditures  are  partially  funded  by  the  federal  government,'"  our  position  with 
respect  to  Section  4D  is  equally  applicable  to  Section  4E. 

The  states  have  shown  no  lack  of  antitrust  vigor  in  recent  years,  and  it  can 
reasonably  be  expected  that  they  will  continue  to  bring  those  cases  that  ought 
to  be  brought.  On  the  other  hand,  there  are  cases  that  should  not  be  l^rought  in 
the  light  of  a  prudent  allocation  of  resources,  often  because  the  potential  damages 
do  not  warrant  the  massive  efforts  that  such  cases  always  require.  The  State 
Attorneys  General  are  in  a  much  better  position  to  make  such  judgments  for 
themselves  than  is  the  Antitrust  Division.  The  Antitrust  Division  should  devote 
its  full  resources  to  investigating  violations  and  conducting  criminal  and  injunctive 
proceedings,  without  the  diversion  of  resources  that  would  inevitabl.y  be  required 
for  investigating  and  litigating  state  claims.  Finally,  we  believe  that  placing 
such  a  responsibility  upon  the  federal  government  would  risk  diluting  the  incentive 
that  the  States  now  have  for  vigorous  antitrust  enforcement,  with  the  potential 
result  that  fewer  cases  will  be  brought. 

TITLE  VI 

The  purpose  of  this  amendment  is  the  commendable  one  of  reducing  the  adverse 
effect  of  nolo  contendere  pleas  upon  private  actions.  The  problem  we  see  with  giving 
nolo  pleas  prima  facie  effect  is  that  it  would  discourage  such  pleas  in  many  cases — 
an  undesirable  effect  from  the  point  of  view  of  effective  criminal  enforcement  and 
the  maximization  of  the  Antitrust  Division's  limited  resources.  We  suggest  that 
the  purpose  of  the  amendment  w^ould  be  better  served  by  leaving  section  5(a)  of 
the  Clavton  Act  as  it  is  but  adding  a  provision  making  the  fruits  of  the  govern- 
ment's investigation  available  to  private  litigants  whenever  a  government  action 
is  prematurf^ly  terminated  by  nolo  pleas  or  by  the  entry  of  a  consent  decree. 

Our  experience  as  counsel  for  antitrust  plaintiffs  confirms  the  view  that  the 
prima  facie  effect  of  a  government  judgment  is  of  relatively  little  help  tc  treble- 
damage  plaintiffs.  The  Supreme  Court  corrcctiv  observed  in  Minnesota  Mining 
&  Mfg.  Co.  V.  New  Jersey  Wood  Finishing  Co., "381  U.S.  311,  319  (1965),  that  a 
government  judgment  "often  is  of  limited  practical  value."  This  is  so  not  only 
because  of  the  difficulty  of  relating  the  violation  established  to  proof  of  impact  and 
damages  but  also  because  "once  the  defendant  comes  forward  v.ith  countervailing 
evidence  to  rebut  the  prima  facie  effect  of  the  decree,  the  case  proceeds  much  the 
same  as  if  it  had  never  been  introduced."  State  of  Michigan  v.  Morion  Salt  Co., 
239  F.  Supp.  35,  65  (D.  Minn.  1966). 

On  the  other  hand,  an  enormous  amount  of  time  and  effort  is  commonly  ex- 
pended in  private  litigation  for  the  redevelopn:ient  of  facts  that  have  already  been 
developed  by  the  government.  While  the  courts  have  allowed  access  to  documents 
obtained  ])y  the  government  in  a  grand  jurj'  or  other  investigation,  this  has  re- 
quired considerable  litigation  in  each  case.  Grand  jury  testimony,  on  the  other  hand, 
has  been  made  available  only  in  certain  limited  situations,  even  after  a  govern- 
ment ca.se  is  entirely  ended— with  the  result  that  a  treble-damage  plaintiff  some- 
times has  to  spend  years  and  thousands  of  dollars  deposing  the  same  persons  who 
have  already  given  "full  testimony  to  the  grand  jury.  In  our  view,  traditional  con- 
cerns with  grand  jury  secrecy  have  no  relevance  to  an  antitrust  investigation  that 
has  resulted  in  a  terminated  criminal  proceeding.  The  rights  of  parties  and  wit- 
nesses can  be  fully  jirotected  by  appropriate  protective  orders  limiting  the  dis- 
semination and  use  of  government  materials  to  jjarticular  cases. 

Accordingly,  we  suggest  that  this  Subcommittee  consider  replacing  the  nolo 
contendere  amendment  with  a  provision  making  government  investigatory  ma- 
terials available  to  treble-damage  litigants. 

CONCLUSION 

You  nre  going  to  hear  a  lot  of  opposition  to  this  bill,  all  of  it  coming  from  its 
natural  opponents.  You  will  hejr,  for  example,  that  the  bill  is  simply  a  device  to 
exact  excessive  attorneys'  fees  at  the  expense  of  the  consumer  who  will  get  next 
to  nothing.  In  response,  I  would  like  to  show  you  a  list  of  consumers  who  pre- 
sumably got  "next  to  nothing"  in  the  West  Virginia  case.  I  would  also  like  to 
point  to  the  consumer  claimants  in  the  subsequent  California  Antibiotics  case  who 
received  a  minimum  of  $150  per  household  out  of  California's  recovery.  None  of 


10  See  State  of  Missouri  v.  Stupp  Bros.  Bridge  &  Iron  Co.,  2-18  F.  Supp.  169,  175-188  (W.D.  Mo.  1965). 
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these  consumers,  I  think  it  safe  to  say,  will  testif j^  in  opposition  to  this  bill.  Insofar 
as  attorneys'  fees  are  concerned,  I  think  I  can  speak  for  almost  all  members  of  the 
plaintiffs'  antitrust  bar,  who  would  be  happy  to  receive  as  their  fee  for  winning  a 
case  what  defendants'  attorneys  as  a  group  normally  receive  as  their  fee  for  losing. 

You  will  hear  the  claim  that  this  bill  is  ''legalized  blackmail"  and  will  bring 
about  nothing  but  financial  ruin.  My  response  is  the  same  as  the  response  made  by 
the  Supreme  Court  of  the  United  States  more  than  70  years  ago  in  Northern 
Securities  Co.  v.  United  States,  193  U.S.  197,  351  (1904).  There,  the  Court  said: 

"Many  suggestions  were  made  in  argument  based  upon  the  thought  that  the 
anti-trust  act  would,  in  the  end,  prove  to  be  mischievous  in  its  consequences. 
Disaster  to  business  and  wide-spread  financial  ruin,  it  has  been  intimated,  will 
follow  the  execution  of  its  provisions.  Such  predictions  were  made  in  all  the  cases 
heretofore  arising  under  that  act.  But  they  have  not  l^een  verified.  It  is  the  history 
of  monopolies  in  this  countrj^  and  in  England  that  predictions  of  ruin  are  habitually 
made  by  them  when  it  is  attempted,  by  legislation,  to  restrain  their  operations  and 
to  protect  the  public  against  their  exactions." 

I  have  taken  the  liberty  of  setting  forth  in  an  appendix  my  suggested  revisions 
to  Title  IV. 

Appendix 

S.  1284 

Title  IV— PARENS  PATRIAE 

Sec.  401.  The  act  entitled  "An  Act  to  supplement  existing  laws  against  imlawful 
restraints  and  monopolies,  and  for  other  purposes,"  approved  October  1.5,  1914, 
(15  U.S.C.  12),  is  amended  by  inserting  immediately  after  section  4B  the  follow- 
ing new  sections: 

"actions  by  state  attorneys  general 

"Sec.  4C(a).  Any  State  Attorney  General  may  bring  a  civil  action  in  the  name 
of  the  State  in  the  district  courts  of  the  United  States  imder  section  4,  or  16,  or 
both,  of  this  Act,  and  such  State  shall  he  entitled  to  secure  all  the  relief  as  provided 
in  such  sections: 

"(1)  as  parens  patriae  on  behalf  of  natural  persons  residing  in  such  State 
injured  bj*  any  violation  of  the  antitrust  laws. 

"(2)  as  parens  patriae  with  respect  to  any  injury  to  the  general  economy 
of  such  State  or  any  political  subdivision  thereof,  as  measured  by  any  actual 
decrease  in  revenues,  or  any  actual  increo.s8  in  expenditures,  or  both,  of  such 
State  or  political  subdivision  sustained  by  reason  of  any  violation  of  the  anti- 
trust laws,  except  that  such  damages  shall  not  be  duplicative  of  any  damages 
recovered  under  paragraph  (1). 
"(b)  In  any  action  under  subsection  (a)(1),  the  State  Attorney  General  shall, 
at  such  time  and  in  such  manner  as  the  court  may  direct  prior  to  trial,  cause  notice 
thereof  to  be  given  by  publication  or  as  otherwise  will  provide  the  best  notice 
practicable  under  the  circumstances,  including  individual  notice  to  all  allegedly 
injured  persons  who  can  be  identified  through  reasonable  effort. 

"(c)  Any  person  may  elect  to  exclude  his  claim  from  adjudication  in  an  action 
under  subsection  (a)  (1)  by  filing  notice  of  his  intent  to  do  so  with  the  court  within 
sixty  days  after  the  date  on  which  notice  is  given  under  subsection  (h).  The  final 
judgment  in  such  action  shall  be  res  judicata  as  to  any  claim  arising  from  the 
alleged  violation  of  the  antitrust  laws  of  any  potential  claimant  in  such  action 
who  fails  to  give  such  notice  of  intent  witliin  such  sixty-day  period,  unless  he 
shows  good  cause  for  his  failure  to  file  such  notice. 

"measurement  and  distribution  of  damages 

"Sec.  4D(a).  In  any  action  under  section  4C(a)(l),  or  any  other  action  under 
section  4  of  this  Act  which  is  maintained  as  a  class  action  on  behalf  of  natural 
persons,  damages  may  be  proved  and  assessed  in  the  aggregate  by  statistical  or 
sampling  methods  or  by  such  other  reasonable  system  of  estimating  aggregate 
damages  as  the  court  in  its  discretion  may  permit,  without  the  necessity  of  sepa- 
rately proving  the  fact  or  amount  of  damage  to  each  such  person. 
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"Sec.  4D(b).  In  any  action  in  which  damages  are  proved  and  assessed  in 
accordance  with  the  provisions  of  section  4D(a),  the  court  shall  distribute  any 
damages  recovered: 

"(1)  In  accordance  with  State  law,  or 

"(2)  In  such  other  manner  as  the  district  court  may  in  its  discretion 
authorize,  subject  in  either  case  to  the  requirement  that  any  distribution 
procedure  adopted  afford  each  person  a  reasonable  opportunity  to  secure  his 
appropriate  portion  of  the  net  damages. 


"Sec.  4E.  For  purposes  of  this  section  and  sections  4C  and  4D: 

"(1)  The  term  'State  Attorney  General'  means  the  chief  legal  officer  of  a 
State,  or  any  other  person  authorized  b,y  State  law  to  bring  actions  under 
this  Act. 

"(2)  The  term  'State'  means  a  State,  the  District  of  Columbia,  the  Com- 
monwealth of  Puerto  Rico,  and  the  territories  and  possessions  of  the  United 
States. 

"(3)  The  term  'natural  persons'  means  individual  consumers  and  excludes 
business  activities  carried  on  by  partnerships  or  sole  proprietorships.". 

Senator  Hart.  We  will  recess  to  resume  in  this  room  at  9:30  to- 
morrow morning. 

[Whereupon,  at  5:50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  9:30  a.m.,  June  4,  1975,  in  room  2228,  Dirksen  Senate  Office 
Building.] 
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WEDNESDAY,   JUNE  4,    1975 

U.S.  Senate, 
Subcommittee  ox  Antitrust  and  Monopoly, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:30  a.m.  in  room  2228,  Dirksen  Senate 
Office  Building,  Hon.  Senator  Phili[)  A.  Hart  (chairman)   presiding. 

Present:  Senators  Hart  and  Abourezk. 

Also  present:  Howard  O'Lear}^,  chief  counsel;  Bernard  Nash, 
assistant  counsel;  Charles  Ledlem  of  Senator  Abourezk's  office; 
Monica  Walters,  appearing  for  Patricia  Y.  Bario,  editorial  director; 
Catherine  M.  McCartlw,  chief  clerk;  Peter  N.  Chumbris,  minority 
chief  counsel;  and  Charles  E.  Kern,  assistant  minority  counsel. 

Senator  Hart.  The  committee  will  be  in  order. 

Senator  Hruska  hopes  very  much  to  be  able  to  join  us  shortly  after 
the  hour,  but  has  approved  our  start. 

Not  for  the  first  time,  this  subcommittee  welconles  the  distingidshed 
mayor  of  San  Francisco,  Mayor  Josej)h  Alioto,  an  outstanding  anti- 
trust lawj^er  in  the  country. 

Mayor,  you  proceed  as  yon  would  like.  We'll  print  in  full  the  state- 
ment, and  we  will  benefit  from  whatever  you  would  like  to  tell  us. 

STATEMENT  OF  MAYOR  JOSEPH  L.  ALIOTO,  SAN  FRANCISCO,  CALIF., 
ON  BEHALF  OF  NATIONAL  CONFERENCE  OF  MAYORS,  LEAGUE 
OF  CITIES 

Ma3'or  Alioto.  Thank  you  ver^'  much,  Senator  Hart. 

I  thank  j^ou  very  much  for  the  invitation  to  the  Conference  of 
Mayors  to  come  here  to  express  their  views  on  your  bill  to  improve 
and  facilitate  the  effective  enforcement  of  the  antitrust  laws. 

It  goes  without  saying  that  the  cities  have  a  very  vital  interest 
in  the  enforcement  of  the  antitrust  laws,  and  one  of  the  things  I'm 
going  to  suggest  later,  that  not  only  attorney  generals  or  attorneys 
general  throughout  the  United  States  should  be  given  certain  powers 
w"ith  resi)ect  to  bringing  action,  that  I  trust  that  3'ou  would  also  give 
those  same  powers  where  the  attorney's  general  do  not  act,  and  perhaps 
corporation  counsels  and  city  attorne3^s  who  have  shown  a  greater 
disposition  of  evidence  by  the  electrical  cases  to  get  in  there  and  battle 
it  out  with  the  price-fixing  monopolists. 

So  I  am  pleased  to  appear  on  behalf  of  the  Conference  of  Mayors, 
because  it's  a  subject  matter  that  is  verv,  ver^^  important  to  us; 
not  onl}^  the  economies  of  the  State  but  the  economies  in  certain 
cities  can  be  vitally"  affected  by  some  of  the  things  that  you  are  talking 
about  in  this  bill. 
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Let  me  say,  preliminrail}^  that  I'm  sorry  I  wasn't  here  yesterday 
when  my  good  friend  Milton  Handler  was  present  to  talk  about  the 
horrible  thing's  that  would  happen,  how  the  skies  would  fall  if  we 
enacted  this  bill. 

Milton  and  I  have  been  friends  over  a  long  period  of  time.  As  a 
matter  of  fact,  when  novices  under  the  antitrust  laws,  j^oung  lawyers, 
would  come  to  me,  I  would  tell  them  that  the}''  ought  to  start  their 
serious  research  on  the  antitrust  laws  by  reading  Milton's  great 
article  in  32,  Columbia  Law  Review. 

This  is  one  of  the  great  pieces  of  antitrust  literature  written  from 
the  standpoint  of  the  victims  of  monopoly.  Later  on,  you  know, 
Milton  started  representing  the  defendants  and  he  used  to  get  out 
an  annual  survey  of  the  antitrust  laws  and  he'd  send  them  up  to  the 
judges  in  special  form,  and  they  were  all  defense  oriented  and  the 
judges  would  be  quoting  that  they  were  slicing  away  the  rights  of  the 
plaintiffs  under  the  antitrust  laws  as  reported  from  Milton  Handler's 
annual  survey  of  the  antitrust  laws. 

Then  we  were  able  to  get  Milton,  as  a  plaintiff  lawyer,  when  the 
electrical  cases  caine  around,  and  at  least  for  a  o-3^ear  period  of  time, 
that  annual  review  of  his  was  prett}^  good  again. 

He  got  back  to  that  32  Columbia  Law  Review,  written  in  1932,  it 
got  to  be  pretty  good  again  for  a  wliile,  and  then  the  electrical  case 
was  over. 

You  see,  the  electrical  cases  are  the  cases  that  established  that 
ma^^be  the  plaintiffs  weren't  all  fellows  who  were  bringing  strike  suits. 
Maybe  they  were  a  bunch  of  folks  who  were  fighting  against  monopo- 
lies that  affected  widespread  classifications  of  classes  of  people,  and 
that  maybe  they  ought  to  be  encouraged. 

This  actually  happened  in  the  electrical  cases,  and  actualh^  Milton, 
as  a  plantiff's  lawyer  at  that  time,  representing  some  of  the  utilities 
in  the  East,  I  told  him  in  a  public  statement — he  was  present — that 
he  marked  the  real  watershed  of  the  turn  of  the  private  antitrust 
action  to  respectability. 

During  one  of  the  depositions  in  the  electrical  case,  vdiere  they  had 
one  witness,  100  law3^ers,  and  about  five  Federal  judges,  Milton  was 
representing  the  plaintiffs  in  that  case,  and  he  drove  up  to  the  deposi- 
tion in  the  courthouse,  Foley  Square  in  New  York,  in  a  big  black 
limousine,  and  all  the  defense  lawyers  came  out  of  the  subway  tunnels, 
ri2:ht  there  in  Foley  Sciuare,  to  go  into  the  courtroom,  and  I  told 
Milton,  "That  was  the  day  when  the  plaintiffs'  law3^ers  finally  arrived 
in  the  antitrust  laws." 

Now  Milton  is  out  of  representing  the  plaintiffs,  so  he's  right  back 
to  where  he  started  from. 

Senator  Hart.  You've  been  driving  a  big  black  limousine  a  long 
time,  too. 

Mayor  Alioto.  So  in  am'  event,  I  read  Milton's  pieces,  and  part  of 
the  things  I  want  to  say  here  are  in  response  to  some  of  the  things  he 
said. 

He  is  a  great  authority"  on  the  antitrust  laws,  both  as  a  scholar  and 
as  a  practitioner,  but  those  of  us  who  have  been  trying  the  cases  and 
watching  what  Federal  judges  have  been  doing  over  a  long  period  of 
time,  perhaps  have  a  viewpoint  to  offer  that  is  a  little  bit  difJFerent. 
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I  filed  mj^  prepared  statement  ^  and  I'd  like  it  to  be  included  in  the 
record,  but  then  I'd  like  to  talk  for  a  while  and  then  submit  to  any 
questions  you  have  in  mind. 

I'm  sorry  Senator  Hruska  isn't  here.  I  enjoy  my  annual  little  debate 
with  Senator  Hruska  on  the  subject  matters  and  I  trust  he'll  be  able  to 
come  on  in  before  the  thing  is  over. 

Mr.  Chumbris.  He  enjoys  those  debates  with  you,  also.  It's  a  two- 
way  street. 

Mayor  Alioto.  Well,  I'm  delighted.  He's  a  great  man,  Senator 
Hruska.  We  have  a  differing  view  on  the  antitrust  laws,  but  I  have 
great  respect  and  admiration  for  the  conviction  he  carries  on  his  views 
and  the  persuasiveness  with  which  he  asserts  that. 

Now,  let  me  talk  about  parens  patriae,  because  that  was  our  case, 
Senator.  The  Hawaiian  case  was  our  case. 

When  consulted  by  the  attorney  general  of  Hawaii,  he  says,  "It 
looks  to  me  like  there  might  be  substantial  evidence  of  a  widespread 
price-fixing  case  that  ever}'^  retailer  is  victimized  by  when  he  goes  up  to 
that  filling  station." 

He  looked  at  the  price  of  oil  there  in  Hawaii,  at  gasoline  in  Hawaii. 
He  looked  at  the  price  on  the  west  coast. 

We  knew  something  about  the  world  economics  of  petroleum  and  we 
couldn't  justify  that  incredible  difference  in  price  between  the  west 
coast,  particularly  the  Los  Angeles  market  and  Hawaii,  on  anything 
we  knew  about  the  cost  accounting  in  that  industry. 

It  looked  to  us  like  just  the  opposite,  that  maybe  they  were  able  to 
do  a  little  better,  so  far  as  Hawaii  is  concerned 

Then  we  gathered  other  evidence  of  what  looked  to  us  like  col- 
laborated activities  and  so  we  advised  the  attorney  general  of  Hawaii, 
that  we  thought  he  had  a  lawsuit  and  that  the  lawsuit  affected  ever}' 
single  person  who  got  up  to  a  pump  in  Honolulu  and  the  other  cities 
of  that  great  State,  and  further,  in  our  opinion,  affected  the  economy 
of  the  island  directly. 

So  the  question  is :  What  kind  of  a  remedy.  We  went  at  it  in  three 
wa^'s.  Hawaii,  and  this  is  typical  of  ever}-  State — it's  also  typical  of 
every  city — Hav\7aii  has  a  right  as  a  buyer  of  goods  in  a  proprietary 
capacity  to  bring  an  action  in  connection  with  those  goods  that  the 
State  bought  under  a  situation  where  the  goods  were  subject  to  a 
price-fi>dng  conspiracy. 

Hawaii  had  a  right,  under  rule  23(a),  to  bring  a  class  action,  to  be 
the  leader  of  a  class  action,  and  then  we  suggested  to  them  that  there 
was  an  opinion  in  the  Supreme  Court — you  know,  we  think  we  can 
re.xd  opinions  as  well  as  anybody  else — called  the  State  of  Georgia  v. 
The  Bailroad  Cos.,  in  which  the  Supreme  Court  said,  long  before 
Hawaii,  that  the  doctrine  parens  patriae  was  applicable  to  a  State 
suing  under  the  antitrust  laws. 

The  Georgia  case  was  a  case  for  injunction  and  damages  under  the 
antitrust  laws.  Georgia  was  saying  that  because  of  discriminator}- 
price  fixing  on  rail  rates  by  the  railroads,  the  economy  of  Georgia  was 
greatly  in  jeopjirdy  and  that  the  consumers  in  the  State  of  Georgia 
were  paying  prices  that  were  out  of  line  with  competitive  prices,  that 
they  were  paying  collusive  prices,  rather  than  competitive  prices,  and 

'  See  p.  3C3. 
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the  Supreme  Court  said,  "that's  right,  they  have  a  right  to  do  it  under 
parens  patriae." 

Parens  patriae,  of  course,  is  a  doctrine  that  goes  back  to  tlie  common 
law,  and  signihcantly,  the  common  hiw  development  of  the  parens 
patriae  simply  said  that  the  State  or  the  King  has  a  right  to  represent 
those  who  are  under  some  kind  of  legal  disability,  incompetence,  and 
others. 

This  is  the  way  it  started.  It  was  basicalh^  those  who,  for  whatever 
reason,  didn't  have  the  real  right,  the  realistic  right,  to  assert  whatever 
claims  they  may  have  had  for  injuries  to  them,  and  so  the  State  came 
in  as  the  father  of  the  country,  parens  patriae,  the  father  of  the 
citizens  of  the  country,  and  Kings,  or  the  State  at  common  law% 
asserted  that  right  for  them. 

Now,  in  America,  long  before  the  Georgia  case,  long  before  the 
Hawaii  case,  we  decided  in  America  that  parens  patriae,  that  is,  the 
ability  of  the  State  to  sue  on  behalf  of  its  own  citizens,  in  the  role  of 
a  father,  almost,  did  not  depend  on  legal  disabilities  relating  to 
incompetence  or  mental  disorder,  didn't  depend  on  that,  or  being  a 
minor,  it  didn't  depend  on  that  at  all,  that  the  State  could  do  so  in 
other  situations. 

So  that  here  in  America,  long  before  the  Georgia  case,  we  had 
expanded  the  doctrine  of  parens  patriae  far  beyond  what  it  had  been 
known  in  England. 

So  we  looked  at  that  decision.  We  think  we  can  read  decisions,  and 
it  says  very  clearly  that  the  State  of  Georgia  in  that  case  had  a  right 
to  bring  a  suit  parens  patriae  on  behalf  of  all  of  its  citizens  and  on 
behalf  of  its  economy. 

Now,  the  Georgia  case  also  included  a  prayer  for  damages,  for  money 
damages. 

But  the  Court  held  with  respect  to  that,  though,  that  since  those 
rates  were  fixed  by  the  Interstate  Commerce  Commission  that  they 
were  insulated  from  antitrust  attack. 

It  didn't  say  in  the  Georgia  case  that,  you  could  sue  for  injunction 
but  j'^ou  can't  sue  for  money  damages.  It  didn't  say  that  at  all. 

But  we  get  down  to  Hawaii.  The  district  court  rules  in  our  favor. 
It  saj^s  that's  right,  and  says  the  Georgia  case  controls  this. 

We  get  up  to  the  Court  of  Appeals  of  the  Ninth  Circuit,  the  most 
restricted  antitrust  court  in  this  countr}- — I'll  talk  about  thai  in  just 
a  moment — and  they  say,  "No,  there's  a  difference  between  an  in- 
junction and  money  damages  under  the  antitrust  laws." 

I  don't  think  Congress  intended  any  difference  in  those  two  sections. 
I  think  it's  rather  clear  from  the  congressional  debates  of  the  time  tliat 
Congress  did  not  intend  any  difference,  and  those  quotations  from  the 
congressional  debates  and  the  congressional  documents  by  Justice 
Brennan  in  the  Supreme  Court  and  Hawaii  case,  I  think  show  that 
ver}^,  very  clearly. 

But  nevertheless,  the  ninth  circuit  said  that.  Had  we  gotten  to  the 
Supreme  Court — one  of  the  few  cases,  incidentally,  of  these  (lays 
where  you  can  get  in  the  Supreme  Court,  where  a  private  antitrust 
plaintiff  can  get  into  the  Suprerae  Court,  whether  that  private  ])lai!'.tiff 
is  a  State  or  whether  it's  an  individual  or  a  company,  one  of  the  few 
cases  where  you  can,  and  a  divided  court  said  that  Georgia  applied 
only  to  injunction  actions  under  the  antitrust  la  ''s  and  had  nothing 
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to  do  with  money  damages  under  the  antitrust  laws  and  we  don't 
think  that  parens  patriae  was  intended  by  the  Congress  to  be  inchided 
in  connection  ^v■ith  a  damage  action. 

And  so  that's  what  happened  in  that  case.  Let  me  tell  j^ou  the  sequel 
to  that.  What  the  court  said,  to  go  back  and  "we've  given  you  the 
right  to  sue  as  a  class.  You  go  on  back  and  sue  as  a  class." 

Judge  Pence  in  the  islands  had  already  ruled  that  it  was  impractical 
and  unmanageable  to  bring  the  action  as  a  class  action.  I  think  ho 
was  right. 

I  mean,  everybody  who  ever  bought  a  gallon  of  gasoline  in  the 
islands,  in  effect,  was  a  member  of  that  class,  and  how  you  were  ever 
going  to  manage  a  law  suit  like  that,  as  far  as  Judge  Pence  was  con- 
cerned, when  that  question  was  raised  he  simply  said,  "it's  unmanage- 
able and  we  won't  do  it." 

The  Supreme  Court  then  said,  when  they  knocked  out  parens 
patriae  and  our  reliance  upon  its  earlier  decision,  "All  right.  We'll  let 
you  go  back  and  bring  it  as  a  class  action." 

Let  me  tell  you  the  final  result  of  that  case.  The  attorney  general 
over  in  Hawaii  was  so  discouraged  he  settled  it  for  $200,000 — a  charge 
of  massive  price  fixing  covering  every  single  resident  of  that  island. 
That  was  the  result  of  that  case. 

And  so  I  say  that  there  is  today,  a  crack  through  which  a  lot  of  viola- 
tions can  fall,  if  you  don't  amend  this  bill  to  provide  what  Senator 
Hart  is  talking  about  in  this  amendment. 

Now,  let  me  say  just  a  word  as  to  wh}'  it's  important  that  this  re- 
form be  made  legislatively. 

There  is  no  doubt  about  the  basis  that  almost  all  of  the  restrictions 
that  have  been  placed  on  the  plaintiffs  under  the  antitrust  laws  have 
been  placed  there  by  courts,  most  of  whom,  in  terms  of  their  economic 
prejudices,  didn't  like  private  enforcement  of  the  antitrust  laws,  and 
many  of  whom  didn't  like  governmental  enforcements  of  the  antitrust 
laws,  either,  whether  the  governments  be  the  Federal  Government 
or  the  State  governments  suing  as  private  plaintiffs. 

Let  me  prove  that  point.  Eight  times  in  a  row  we  had  to  go  to  the 
Supreme  Court  to  reverse  the  courts  of  appeals  in  the  eighth  circuit 
and  the  ninth  circuit. 

Eight  times  in  a  row,  and  we  won  everv  time.  In  those  davs  vou  could 
get  into  the  vSupreme  Court  with  an  antitrust  suit. 

It's  almost  impossible  to  get  into  the  Supreme  Court  with  a  private 
antitrust  case  these  days  because  of  the  workload,  and  the  courts  con- 
tinued to  ingraft  restrictions  upon  the  antitrust  laws  that  the  Congress 
never  intended. 

In  that  first  case,  the  Supreme  Court  represented  a  football  plaj^er 
who  said  he  was  victimized  by  a  boj^cott. 

The  courts  got  into  some  fancy  semantical  stuff,  out  there  in  the 
ninth  circuit,  about  the  public  interest  wasn't  involved  because  it  was 
just  one  ballplayer,  and  furthermore,  since  baseball  was  exempt  under 
the  antitrust  laws,  that  football  was  more  like  baseball,  and  therefore, 
that  could  be  exempt,  too. 

The  Supreme  Court  straightened  them  out  and  said,  "You  don't 
have  to  prove  a  public  interest  other  than  the  injury  to  specific  com- 
petitors, whether  the3^'re  big  or  little." 
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We  tliouglit  that  settled  it  beyond  all  time.  Then  we  brought  a  case 
for  a  discount  outfit  who  was  boycotted  by  the  suppliers. 

Here  again,  we  get  some  silly  conversations  from  the  courts  about 
this — just  one  discounter  is  knocked  out  of  business,  you  look  in  the 
yellow  section  of  the  telephone  book;  there  are  lots  of  other  people  who 
are  selling  at  retail ;  therefore,  the  public  interest  is  not  affected. 

We  we^nt  to  the  Supreme  Court  and  they  told  them  again,  "Quit 
fooling  around."  Justice  Black  hterally  told  them,  "Quit  fooling 
around  with  the  antitrust  plaintiffs,"  that  the  elimination  of  one  com- 
petitor from  a  market  can  affect  the  price  structure.  It  can  affect  it 
dramaticallv. 

So  they  settled  that.  Then  we  had  to  go  up  there,  they  denied  us  the 
right  to  tr\-  a  case  by  jury.  They  said  if  an  injunction  suit  was  filed  and 
damage  suit  was  filed  and  we've  tried  the  injunction  suits  first,  that 
that  was  collateral  estoppel  or  that  settled  the  issue,  and  you  weren't 
entitled  to  a  jury  on  liability  in  the  damage  action. 

All  the  way  to  the  Supreme  Court  again,  Beacon  v.  The  Theater  Co., 
and  they  were  told  you  can't  take  away  a  jury  trial  from  these  folks. 

Then  we  brought  some  cases  under  the  consignment  contracts  in  the 
petroleum  industry  that  the  Senator  is  well  aware  of,  and  that's  the 
consignment  contracts,  v/hich  were  simply  a  resale  price-fixing  scheme 
and  had  been  actually  approved  by  the  Department  of  Justice  in  a  1950 
decree  out  there,  and  we  said  we  didn't  care  whether  the  Justice 
Department  approved  them  or  not  in  a  consent  decree,  or  even  a  court 
decree. 

All  the  way  to  the  Supreme  Court,  Simpson  v.  The  Union  Oil  Co., 
and  the  court  said,  and  I  think  it  v/as  almost  a  unanimous  court, 
"that's  an  obvious  resale  price-fixing  device,  and  we're  going  to  outlaw 

it." 

And  in  eight  cases  of  that  nature  we  had  to  go  up  on  what  appeared 
to  be  relatively  simply  propositions,  clear  restrictions  on  what  Congress 
intended. 

All  tlie  time  the  courts  were  sa3dng,  you  know,  the  treble  damage 
action  is  the  greatest  thing  that  was  invented  b}^  the  Congress. 

It  gives  private  enforcement.  It's  one  of  the  greatest  pillars  of  anti- 
trust enforcement.  They  give  you  all  the  language  and  then  knock  you 
out  on  the  decision,  you\now,  with  some  silly  thing  like  the  public 
interest  or  something  of  that  nature. 

Then  we  brought  the  first  class  action  before  the  class  action  rule, 
the  first  case.  This  is  that  case,  Continental  v.  Union  Carbide. 

We  had  to  go  all  the  way  to  the  Su])reme  Court  to  get  that  one 
straightened  out,  too.  But  the  companion  case  involved  a  class  action. 

It's  Nesley  v.  Union  Carbide,  300  Fed  (2),  the  citation  in  that  case. 
We  represented  a  group  of  mmers  who  were  mining  uranium  and 
vanachum  ore. 

They  were  paid  zero  for  the  uranium  content  of  that  ore  because 
Union"  Carbide  and  the  Vanadium  Corp.  of  America  said  it  was  a 
Government  secret  as  to  the  fact  that  the  uranium  had  a  utility. 

But  we  couldn't  pay  them  anything  for  it.  We  thought  that  an 
agreement  to  pay  zero  was  an  agreement  to  fix  the  price  of  the  vana- 
dium content  of  the  ore  by  two  companies  controlling  95  i)ercent  of  the 
business  and  it  looked  to  us  like  a  violation  of  the  antitrust  laws. 
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So  we  brought  that  case  on  behalf  of,  not  just  the-  30  mimers,  who 
were  the  plaintiffs  before  the  class  action,  but  on  behalf  of  the  300 
miners,  little  partnerships,  fellows  who  were  up  in  the  Colorado  Plateau 
mining  uranium  and  vanadium,  and  the  court  says,  "That's  right. 
You  can  do  it." 

This  then  led  to  the  class  action  section,  which  is  now  section  23. 
Now,  what's  happened  to  the  class  action? 

The  courts  are  throwing  the  class  actions  out,  on  the  ground  that 
there  are  so  many  people  involved  where  you  have  a  price  fix  that 
affects  consumers  directl}^,  that  the  class  is  unmanageable. 

They're  throwing  them  out  one  after  another.  Then  the  Supreme 
Court  in  the  Eisen  case,  said  that  you  have  to  give  printed  notice  to 
ever}^  individual  member  of  that  class  and  that  the  plaintiffs  who  file 
have  to  undertake  the  cost  of  giving  that  notice. 

So  the  more  widespread  the  violation  or  the  more  widespread  the 
number  of  victims  of  a  violation  involved,  the  more  difficult  it  is  to 
enforce  the  antitrust  laws,  and  if  j^ou  can't  do  it  under  parens  patriae, 
if  you  can't  do  it  under  that  doctrine  that  we're  trying  in  the  Hawaii 
case,  then  you  don't  do  it  at  all. 

And  the  malefactor,  the  great  power  in  this  case,  the  malefactors  of 
great  power,  on  broad  price-fixing  cases,  simply  keep  the  windfalls 
that  they're  able  to  get  by  collusive  activity. 

Now,  we  have  to  face  up  to  certain  fundamental  facts,  and  the 
fundamental  fact  is  that  collusion  is  a  way  of  life  in  American  business. 

Now  matter  how  many  electrical  cases  j^ou  bring,  on  matter  how 
many  gypsum  cases  you  bring,  no  matter  how  many  drug  cases  you 
bring,  no  matter  how  many  plumbing  cases  you  bring  involving 
national  price-fixing  schemes  by  a  few  corporations,  carried  on  collu- 
sively  in  hotel  rooms,  for  the  most  part,  with  the  falsification  of  records 
and  with  a  large — with  color  codes  and  things  like  that  that  are  being 
carried  on  by  American  businessmen,  and  it  took  tliis  country  a  long 
time  to  realize  that  company  officials  did  things  like  that,  no  matter 
how  many  of  those  cases,  given  the  opportunity,  they'll  do  it  again. 

The  temptation  to  rig  prices  or  to  rig  competitive  biddings  is  as 
overwhelming  as  the  temptation  to  commit  other  crimes  when  those 
crimes  pay  off. 

We  know  that  we're  never  going  to  get  rid  of  burglary  or  robber}^ 
There's  always  going  to  be  a  measure  of  it,  no  matter  what  kind  of 
laws  we  pass,  and  you  better  understand  that  collusion  is  in  the  same 
category. 

No  matter  how  many  laws  you  pass,  no  matter  how  tough  you 
make  it,  the  temptations  to  garner  these  tremendous  profits  ^v'ithout 
having  to  submit  to  competition  are  so  great  that  few  corporate 
executives  can  withstand  it,  given  the  right  circumstances. 

Many  a  time  that  old  dictum  of  Adam  Smith  is  absolutel}^  correct. 
Given  enough  opportunities  to  meet  and  to  socialize,  corporate 
executives  will  ultimately  get  around  to  price  stabilization  schemes 
of  one  type  or  another.  I  think  that's  just  a  fact  of  life,  a  fact  that  we 
have  to  recognize.  Now,  when  that's  on  a  national  scale,  what  happens? 

I'm  going  to  give  you  another  example.  My  son  just  finished  trying 
the  case  on  behalf  of  a  group  of  beef  producers. 

For  40  years  this  Congress  has  been  asserting,  and  nobody  has  ever 
proved,  that  there  was  an  actual  conspiracy  to  control  the  producer 
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prices  of  beef  to  keep  them  down  low  and  to  raise  the  retail  price  of 
beef. 

We've  all  been  talking  about  this  great  spread,  this  inequitable 
spread  that  exists  between  what  a  cattleman  gets  and  what  the  chain- 
stores  are  selling  on  the  retail  side. 

For  the  first  time  in  a  court  of  law  before  a  jury  we  proved  that 
case  and  the  jury  awarded  damages  at  $11  million,  which  were  trebled 
to  $33  million  in  the  case  tried  by  my  son  and  completed  just  last 
year. 

After  the  conviction,  after  the  jur^^  found  specifically  in  interroga- 
tories that  there  was  collusion  on  fixing  the  price  of  beef  and  also  on 
retail  prices,  my  son  moved  for  a  class  action. 

The  judge  said,  "We've  got  a  million  cattlemen  in  this  country.  I 
regard  that  as  unmanageable,"  and  denied  the  class  action. 

And  maj^be  he's  correct.  Now,  when  the  Supreme  Court  said  that 
we  don't  need  parens  patriae,  and  that's,  in  effect,  what  they  said  in 
Haioaii,  because  you  have  the  class  action,  it  simpl^y  flies  in  the  face 
of  all  of  this  practical  experience  that  we  have  garnered  in  this  very 
area. 

So  the  result,  again,  is  that  the  class  action  becomes  unmanageable. 
There  are  too  many  people  involved,  so  the  more  multitudinous  the 
victims  in  an  antitrust  conspiracy,  the  easier  it  is  for  the  violators  to 
escape  having  to  discourage  the  fruits  of  their  illegal  conspiracy. 
There  are  just  no  two  ways  about  that. 

Now,  I  say  the  class  action  has  been  abused  by  some  lawyers,  and — 
and  there's  no  question  about  it — very  frankly,  when  class  actions 
first  came  out,  we  brought  that  one  up  involving  miners,  because  we 
had  a  designated  class,  we  were  asked  to  represent  all  of  them,  and 
we  did  it  on  that  basis,  and  we  basicall}'  established  that  law. 

That  was  the  case  of  first  impression  on  class  action.  But  there  are 
some  lawyers  who've  abused  it.  In  the  beginning,  we  wouldn't  file 
class  actions,  and  we  ran  into  a  very  interesting  experience. 

We  filed  an  action  on  behalf  of  a  competitor  or  on  behalf  of  a  govern- 
mental agenc}^  charging  widespread  collusive  price  fixing,  and  the 
next  day  some  lawyer  who  never  heard  of  the  antitrust  laws  would 
file  a  cop3^  of  a  complaint  and  name  everj^body  in  the  universe  who's 
a  member  of  the  class.  There  have  been  abuses,  there  isn't  any  doubt 
about  that,  in  the  class  action. 

But  it's  an  effective  device  where  you  don't  have  10  million  consum- 
ers affected  or  1  million  businessmen  affected.  It's  an  effective  device. 

But  there  are  too  many  cases  when  you  carmot  use  the  class  action, 
where  if  3^ou  can't  use  parens  patriae,  the  doctrine  that  you're  talk- 
ing about  putting  in  now  where  the  State  attornej'  generals  can  sue  is 
simply  going  to  lose  the  fight. 

Now,  my  friend,  Milton  Handler,  gave  you  the  hobgoblin  treatment 
and  tried  to  scare  3'ou  about  the  fact  that  there  would  be  a  denial  of 
due  process  and  a  denial  of  all  of  the  constitutional  rights  that  you've 
permitted  proof  of  damages  on  a  statistical  basis. 

Somehow,  that  just  is  not  true  as  it  works  out  in  the  actual  court- 
room situations,  in  practical  courtroom  situations. 

The  statistical  proof  is  used  all  the  time,  and  it's  establishable  all 
the  time.  Let's  assume  a  price-fixing  conspiracy  on  gasoline,  say  the 
Hawaiian  Islands. 
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Just  as  an  example,  there  is  not  any  doubt  that  those  prices  are 
fixed  uniformh%  for  the  most  part,  and  that  retailers  will  be  pajdng  on 
given  days,  or  given  weeks,  or  in  given  months,  a  uniform  price 
throughout  the  island. 

There  might  be  some  variations,  but  those  variations  can  be  ad- 
justed without  a  great  deal  of  difficulty.  They  can  be  adjusted. 

And  so  j'^our  proof  is  by  statistics  in  the  industry,  or  what  prices 
are  charged  in  transactions  between  themselves.  More  often  than  not, 
proof  is  statistical.  And  you  can  establish  that,  say,  at  58  cents— I 
think  that  was  the  price  at  that  time,  when  it  was  almost  15  cents 
cheaper  on  the  west  coast — that  a  price  of  gasoline  in  the  1950's,  but 
for  the  collusion,  would  have  been  at  the  same  level,  say,  on  the  west 
coast,  10  or  15  cents  lower. 

You  can  establish  statistical  proof  of  damage.  We  do  it  all  the  time. 
And  any  notion  that  Dr.  Handler  tried  to  sell  you  yesterda}',  that  this 
is  going  to  constitute  a  violation  of  due  process  or  some  big  innova- 
tion, that  simply  is  not  true.  Some  courts  are  a  little  tough  on  that 
proof  of  damages,  but,  for  the  most  part,  3'ou  are  able  to  prove  cases 
statistically. 

In  any  event,  just  let  me  conclude  by  saying,  in  this  area,  that  if 
3^ou  do  not  have  the  right  to  sue  parens  patriae,  there  are  too  many 
cases  where  the  broader  the  scope  of  your  conspnac}*,  the  less  likeli- 
hood there  is  that  you  will  be  forced  to  disgorge  what  are  the  emolu- 
ments of  illegal  action,  and  that  is  veiy  clear. 

We,  simph",  need  tiiis  parens  patriae  to  fill  a  loophole  that  permits 
antitrust  violators  to  get  away  w4th  huge  amounts  of  moncA'. 

Secondly,  on  the  parens  patriae  situation,  I  wish.  Senator,  you 
w^ould  consider  putting  in  your  bill,  the  right  of  the  city  attorneys  or 
the  corporation  counsels  to  sue  as  well,  on  behalf  of  their  city  if  the 
attorne}^  general  takes  action. 

You  have  it  set  up  now%  and  wnth  some  controversy  as  I  under- 
stand it,  that  if  the  attorney  general  does  not  take  action  in  a  situa- 
tion where  the  Government  has  filed  an  action — where  the  Department 
of  Justice  has  filed  an  action — why  then  the  Attorney  General  of 
the  United  States  can  come  in  and  do  it. 

I  wish  that  before  you  reach  that  expedient,  that  you  permitted  the 
city's  attorneys  and  the  corporation's  counsels  to  bring  an  action  on 
behalf  of  their  governmental  units. 

The  eft'ect  of  that  will  be  this:  It  will  almost  force  the  others  to  do  it; 
it  wdll  almost  force  the  attorney  general  to  do  it  on  behalf  of  the  State. 
And  vfhen  he  does  it  on  behalf  of  the  State,  the  court  can  work  out  an 
arrangement  where  he  has  precedence ;  w^here  the  attorney  general  of 
the  State  has  precedence  over  the  others. 

But  I  tliink  that  it  would  be  a  mistake  to  leave  the  corporation 
counsels  or  the  city  attorneys  out  of  the  right  to  bring  a  suit  on  behalf 
of  the  municipalities  that  they  represent  on  a  parens  patriae  basis, 
when  there  are  widespread  violations  affecting  a  large  number  of  peo- 
ple who,  otherwise,  would  have  difficulty  in  suing  as  a  class. 

Now,  while  we  are  on  that  subject  matter,  if  you  are  remo\4ng  the 
idea  of  individual  notice,  which  is  onerous  and  unnecessary  from 
parens  patriae,  you  reall}^  ought  to  remove  it  from  the  class  actit  n  as 
well. 
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Mayor  Alioto.  Very  well.  In  the  Elsen  case  in  the  Supreme  Court, 
somebody  sued  on  behalf  of  the  consuming  public  or  the  dealing  public 
that  bought  securities,  and  charged  that  there  was  a  price  fix  on  com- 
missions. There  was  not  much  question  about  the  fact  that  there  was 
a  price  fix  on  commissions.  The  only  question  was  whether  it  was  ex- 
empted. And  I  do  not  know  where  the  exemption  was,  as  a  matter  of 
fact.  But  somebody  sued  on  it. 

So  they  got  in  the  Supreme  Court  after  about  seven  opinions  in 
various  courts— it  takes  them  that  long,  you  know,  when  you  are  rep- 
resenting the  private  people.  They  got  in  the  Supreme  Court  and  the 
Supreme  Court  said  that,  under  rule  2.3-A,  related  to  class  actions, 
.  that  you  had  to  give  notice  to  every  individual  who  was  affected  by 
that  deal,  and  that  the  claimant  had  to  pay  for  it. 

It  is  a  practical  matter.  If  it  costs  a  nickel  or  a  dime  to  send  out  a 
piece  of  mail — and  it  costs  closer  to  a  dime  these  daj^s — if  there  are  10 
million  people,  it  would  mean  that  the  plaintiff  would  have  to  put  up 
$1  million  just  to  send  out  notices. 

Now,  the  blunt  fact  of  the  matter  is,  that  we  permit  notice  by  publi- 
cation, you  know,  in  many  other  situations.  We  permit  notice  b}^  publi- 
cation in  trade  journals.  For  example,  in  the  cattle  industry,  that  we 
linow  something  about,  that  beef  industr}^  where  we  handle  that  litiga- 
tion, those  million  beef  farmers  all  knew  about  that  action  out  in  San 
Francisco.  They  followed  it.  It  was  widely  publicized.  There  is  an  asso- 
ciation that  puts  out  a  ])eriodical.  Notice  in  that  j^eriodical  was  given; 
sufficient  notice  to  anybody. 

But  the  requirement  of  individual  notice  simply  means  that,  for  all 
practical  purposes,  again,  nobody  is  going  to  be  there  to  assert  a  class 
action. 

If  you  do  not  have  parens  patriae,  you  are  going  to  have  that  great 
big  loophole  again. 

Now,  I  think  you  ought  to  consider  changing  that  notice  that  you 
have  for  parens  patriae  to  make  that  applicable  to  class  actions  as  well. 
And,  simply,  tell  the  court  that  you  have  to  be  satisfied  if  the  notice 
by  publication  is  sufficiently  widespread  so  that  those  who  are  injured 
are  informed  about  it  and  can,  in  fact,  come  in. 

Now,  let  me  talk  about  nolo  contendere.  My  good  friend  Dr.  Handler 
told  you  that  he  was  a  clerk  for  Chief  Justice  Stone.  They  wrote  a 
famous  decision  called  Hudson  v.  The  United  States,  in  which  they  held 
that  on  a  plea  of  nolo  contendere  j^ou  can  send  somebody  to  jail,  you 
can  even  send  a  man  to  the  gallows,  presumably,  or  to  the  gas  chamber, 
on  a  plea  of  nolo  contendere,  for  all  practical  purposes. 

For  the  purposes  of  that  case  it  was  indistinguishable  from  a  plea 
of  guilty. 

But  then  Dr.  Handler  goes  on  to  tell  you  that  the  sky  is  going  to  fall 
if  you  make  that  plea  of  nolo  contendere  applicable  as  prima  facie 
evidence  in  a  private  antitrust  action. 

And  he  says  there  are  lots  of  people  who  plead  nolo  contendere  who 
do  not  think  they  are  guilty,  but  this  is  a  way  of  disposing  of  the  case. 

I  do  not  think  that  anybody  could  ever  demonstrate  that  people 
who  are  not  guilty  plea  nolo  contendere  willy  nilly.  That  simply  is  not 
true. 
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In  most  cases,  on  price-fixing  cases,  where  there  are  no  defenses, 
where  price  fixing  is  illegal,  per  se,  people  plead  nolo  contendere  be- 
cause the  Government  has  the  goods  on  them;  that  is  why  they  plead 
nolo  contendere.  And  they,  sometimes,  plead  nolo  contendere  as  a  \yay 
of  permitting  them  to  keep  the  gains  they  have  made  on  their  price- 
fixing  conspiracy  to  prevent  private  parties  from  coming  in  and  prov- 
ing the  case. 

If  there  is  no  difference  between  a  plea  of  nolo  contendere  and  a 
plea  of  guilty  for  purposes  of  punishment  in  the  particular  case,  why 
should  there' be  a  difl'erence  as  it  relates  to  private  actions? 

Now,  here  again,  the  Congress  never  said  that  a  final  judgrnent, 
except  a  plea  of  nolo  contendere,  shall  be  used  in  the  private  actions; 
some  court  grafted  that  restriction.  And  when  some  courts  did,  in 
earh^  cases,  the  others  simply  followed  without  an}^  questioning  about 
that  fact. 

So,  over  the  years,  those  who  engage  even  in  conspiracies  as  wide- 
spread as  the  electrical  conspiracies,  and  as  collusive  in  involving  all  of 
the  secrecy  involved  in  the  coding,  and  the  use  of  code  names  to  avoid 
detection,  and  all  the  surreptitious  type  of  price-fixing  conspiracies 
that  we  have  had,  even  some  of  those  were  permitted  to  plead  nolo 
contendere.  And  so  the  plaintiffs  had  to  prove  the  cases  right  from  the 
beginning.  They  had  to  prove  them  de  novo,  almost,  when  they  went 
to  tr>^  those  cases. 

Some  of  us  take  the  view  that  we  are  going  to  prove  the  cases  de  novo 
anyway  because  we  got  a  little  concerned  about  some  of  the  restric- 
tions the  courts  were  putting  on  that  section  5-A  that  related  to  the 
right  to  use  a  prior  judgment  as  prima  facie  evidence. 

So  I  would  hope  that  3-ou  would,  simply,  take  away  what  has  been 
a  court  engrafted  restriction  upon  the  antitrust  laws. 

The  Supreme  Court  said,  for  a  long  period  of  time,  "quit  putting 
restrictions  on  the  plaintiff  that  the  Congress  did  not  intend."  That 
continues  the  pace.  It  continues  to  happen.  It. is  happening  today. 

The  other  day,  some  judge  refused  a  class  action,  and  stated  very 
franklj',  "I  am  refusing  this  class  action  because  I  think  the  class 
action  in  antitrust  cases  is  just  for  lawj-ers,  not  for  consumers,  just 
for  lawj^ers,  not  for  consumers." 

He  threw  out  a  class  action  in  which  there  was  a  charge  that  there 
was  a  price  fLx  on  ceiling  material — on  ceiling  tile — that  affected  a 
large  number  of  governmental  agencies.  So  he  would  not  let  that  be 
processed  as  a  class  action.  The  statute  of  limitations  is  already 
passed. 

So  everybody,  except  the  name  plaintiff,  who  had  been  damaged, 
and  damaged  in  big  amounts,  was  denied  the  right  to  recover  those 
damages. 

Now,  let  me  talk  to  you  about  some  of  those  amounts  in  these  na- 
tional price-fixing  cases. 

You  remember  that  v/hen  the  electrical  indictments  were  brought, 
back  in  1960,  that,  in  an  inflationary  period,  there  was  a  50  percent 
drop  in  prices. 

Now,  in  certain  private  actions  we  have  brought,  in  the  Gypsum 
Wallboard  case,  those  were  brought  by  m}^  office  long  before  the 
Government  got  into  the  act.  Long  before.  And  we  had  the  usual 
conversation  about  bringing  strike  suits  against  great  big  national 
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■corporations.  We  not  only  proved  that  national  price-fixing  conspiracy, 
Ibut  the  Government,  finally,  came  on  in. 

And  there  was  a  price-fixing  conspiracy  that  took  place,  surrepti- 
tiously, in  hotel  rooms  It  was  the  classic  electrical-type  price  fix  on  a 
national  basis.  And  they  finally  paid  $75  million  in  judgments  out  on 
the  coast  in  San  Francisco. 

But  more  important,  just  as  important  as  that  $75  million  in  judg- 
ments paid  by  the  gypsum  industr}'-,  that  price  went  down  almost  40 
percent.  The  price  of  wallboard,  during  an  inflationary  period,  went 
do^vn  by  almost  40  percent. 

In  that  beef  case  that  I  talked  about  a  while  ago,  when  my  son  got 
injunctions  against  Safeway  and  Kroger  before  proceeding  to  trial 
against  A.  &  P.,  the  price  to  the  beef  producer  went  up  20  cents  a 
pound.  It  had  been  at  26  cents  a  pound;  almost  doubled  to  the  pro- 
ducer. It  went  up.  This  was  a  measure  of  damages  used.  Between  1970 
and  1973,  their  price  went  up  to  that  level,  we  think,  as  a  result,  and 
we  argued  to  the  jury,  and  the  jury  accepted  the  fact  under  the  in- 
structions of  the  court,  and  the  court  affirmed  that  judgment  as  being 
supported  by  sufficient  evidence.  It  is  on  appeal  now.  The  tiial  court 
affirmed  that  judgment  as  being  supported  by  more  than  sufficient 
evidence,  but  that  price  went  up  to  the  producer  by  20  cents. 

We  brought  a  case  in  herbicides — the  Government  was  not  involved 
in  this — on  behalf  of  a  group  of  growers  out  in  California — a  group 
of  farmers.  That  price  was  reduced  50  percent  on  the  ffiing  of  the 
case.  All  of  the  nitrogen  fertilizers  were  reduced  by  50  percent  when 
the  farmers  cooperative  went  into  the  business  out  there. 

The  notion  that  you  cannot  get  very  substantial  reductions  in 
prices  during  an  inflationary  period  by  a  vigorous  enforcement  of  the 
antitrust  laws,  is  belied  by  many  cases  which  have  national  implica- 
tions. 

This  is  why,  what  you  are  doing.  Senator  Hart,  in  connection  with 
this  proposed  parens  patriae,  is  very  important. 

One  last  word.  Maybe  before  you  finish,  someday,  I  would  just  like 
to  bring  about  five  antitrust  lav^yers  on  the  plaintiff's  side,  and  three 
or  four  of  the  alumni  of  my  office,  to  tell  you  the  experiences  that 
they  are  having  now,  that  you  cannot  get  into  the  Supreme  Court 
with  an  antitrust  case.  Incredible  experiences. 

At  the  10th  Circuit,  they  took  away  a  $3  million  verdict  in  a 
gasolme  case  in  Salt  Lake  City  on  the  grounds  that — in  that  case — the 
crude  oil  came  to  rest  in  Utah,  was  refined  there,  and,  therefore, 
there  was  not  any  interstate  commerce.  You  would  not  believe  that 
kind  of  stuff  in  1973.  But  they  said  it,  and  they  did  it,  and  you  could 
not  get  into  the  Supreme  Court  on  it. 

Now,  the  judges  are  using  this  13th  juror  approach.  The  plaintiff 
gets  a  verdict  in  a  significant  case,  and  as  a  13th  juror,  he  exercises 
discretion  to  grant  a  new  trial.  Nobod.v  ever  told  him  he  was  a  13th 
juror,  but  this  is  the  kind  of  language  that  they  are  using. 

We  thought  you  had  the  right  to  a  trial  by  jury  in  this  country, 
and  that  some  judge  who,  maybe,  did  not  like  the  antitrust  laws, 
whose  prior  experiences  may  have  been  wholl}^,  for  example,  as  a  fair 
trade  lawyer  for  a  corporation  as  his  whole  trial  experience,  if  he 
does  not  like  the  antitrust,  he  says,  'T  am  the  13th  juror,  so  I  am 
going  to  take  away  this  verdict,  and  I  am  going  to  grant  a  new  trial." 
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That  is  actually  worse,  as  a  practical  matter,  than  granting  a  judgment 
now  which  he  can  appeal  immediately  and,  maybe,  get  reversed. 

But  this  is  what  they  are  doing  now  to  the  plaintiffs.  And  unless 
we  get  some  real  reform  in  this  area,  you  are  going  to  lose  the  most 
effective  pillar  of  antitrust  enforcement  you  have  which  is,  namely, 
the  private  action. 

In  any  event,  sometime  before  it  is  over,  Senator  Hart,  I  would 
like  to  bring  five  men,  plaintiff  antitrust  lawyers  who  are  of  long- 
standing, who  have  great  reputations  at  the  bar  with  their  fellow 
lawyers,  and  who  do  most  of  tliis  work,  and  who,  actually,  try  the 
case. 

My  office  has  tried  more  cases  for  plaintiffs  than  any  office  in  the 
history  of  the  United  States.  We  have  a  greater  number  of  cases, 
and  a  greater  diversity  of  cases  right  now. 

One  of  the  problems  about  the  class  action  is,  that  thej'^  become  so 
lucrative  to  some  law^^ers  they  kind  of  leap  into  the  thing;  so  lucrative 
that  they  will  not  take  any  other  kind  of  actions.  They  will  not  take 
the  individual  competitor  actions  which  are  so  important  and  which 
do  effect  things  nationaU3^ 

But  I  would  like  to  bring  these  lawyers  to  jou  and  tell  you  what 
the  courts  are  doing  to  us  out  there,  now  that  it  is  clear  you  cannot 
get  into  the  Supreme  Court  with  an  antitrust  case. 

And  if  you  cannot  get  into  the  Supreme  Court,  the  reform,  the 
antitrust  reform  so  desperately  needed,  has  to  be  done  right  here  in 
the  Congress.  It  has  to  be  done  legislatively. 

So  I  thank  you  for  the  opportunity  of  presenting  and  making  this 
presentation  on  behalf  of  the  Conference  of  Mayors. 

And,  as  you  know,  the  president  of  the  Conference  of  Mayors  this 
year  was  selected  for  that  reason. 

You  ought  to  know,  Senator  Hart,  we  have  had  a  long  experience 
in  the  last  30  years  in  representing  plaintiffs  under  the  antitrust  laws, 
and  we  have,  approximately,  75  cases  in  the  books.  No  other  office 
has  that  many  cases  which  make  this  law — and  the  hard  way,  too — 
that  has  facilitated  the  way  of  the  private  claimant  under  the  antitrust 
laws. 

And  the  private  claimant  includes  the  attorneys  general  of  the 
States,  and  the  city  attorneys.  I  am  talking  about  those  folks  as 
private  claimants,  too. 

Senator  Hart.  Well,  Mayor,  you  are  a  powerful  advocate.  You 
said  you  wish  you  could  bring  five  or  six  experienced  antitrust  plaintiff 
lawyers  to  join  you  in  the  lecture.  I  wish  I  could  get  99  Members  of 
the  Senate  to  join  me  in  listening. 

In  defense  of  their  not  being  here — everybody  is  supposed  to  be  at 
five  other  places,  wherever  they  are,  but  I  would  think  it  would 
increase  enormously,  the  likelihood  of  favorable  action  on  this  bill 
if  we  could  all  hear  you. 

Since  you  were  talking  to  the  converted,  I  do  not  have  any  questions. 

Mr.  O'Leary? 

Mr.  O'Leary.  Mayor,  as  you  know,  the  nolo  contendere  portion  of 
the  bill  has  run  into  substantial  resistance.  If,  in  lieu  of  title  V,  the 
nolo  contendere  portion,  we  were  to  consider  legislation  which  would 
permit  private  plaintiffs  to  have  access  to  grand  jury  documents  and 
testimony  which  the  employees  of  the  defendant  gave  before  the 
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grand  jury  after  a  plea  of  nolo  contendere,  what  effect,  if  any,  do  3^011 
think  that  would  have  with  respect  to  private  treble  damage  litigation? 

Mayor  Alioto.  I  think  you  ought  to  enact  a  nolo  contendere  bill, 
as  it  is  enacted,  and  I  think  j^ou  ought  to  do  that,  too.  I  think  you 
ought  to  do  both  of  them. 

As  a  practical  matter,  we  can  get  the  grand  jury  testimony  by 
indirect,  those  of  us  who  j^ou  know  work  at  this  stuff  and  who  never 
quit  in  these  cases  regardless  of  what  happens  to  us  in  the  courts.  We 
can  get  that  by  a  simple  motion  to  produce  the  documents  that  they 
gave  the  grand  jury  or  you  can  get  that  by  asking  whether  they  testi- 
fied before  grand  juries  and  what  their  recollections  may  have  been 
about  that. 

It  would,  however,  facilitate  it;  jou  can  get  it  in  an  easier  way, 
rather  than  the  expensive  way,  because  one  of  the  things  about  liti- 
gation in  the  Federal  courts  now,  it  is  just  too  damn  expensive. 

Now,  we  stood  around  and  out  of  this  for  awhile  but  I  sometimes 
act  as  a  utility  infielder  for  my  law  ofhce,  particularly  my  sons; 
when  they  cannot  cover  a  1-day's  job  or  something  like  that,  I  will 
sometimes  show  up  for  them. 

You  sit  around;  one  law^^er  for  the  plaintiff,  one  witness  and  about 
25  lawj^ers  sitting  around  representing  all  of  the  defendants;  all  of 
these  folks  sitting  around,  costing  $60  to  $100  an  hour  and  the}^  go 
through  laboriously  tiying  to  prove  the  existence,  the  custody,  exist- 
ence and  location  of  documents  that  your  suggestion  would  give  them 
almost  immediately. 

I  think  it  would  be  a  good  idea,  but  ought  not  take  away  the  por- 
tion of  the  bill  that  provides  that  nolo  contendere  is  no  different  than 
the  plea  of  guilty.  As  a  realistic  matter,  how  long  can  a  system — 3^ou 
know,  whether  a  collusive  price  fixer  is  a  pickpocket;  a  pickpocket 
who  happens  to  be  a  pillar  of  the  community.  He  is  sometimes  referred 
to  in  our  circles  as  an  unarmed  robber. 

But,  3^ou  know  these  collusive  price-fixing  cases  involve  millions 
and  millions  of  dollars  and  how  does  it  look  in  our  police  courts  when 
somebody  who  steals  a  coft'ee  pot  on  a  Federal  reservation  or  the  terri- 
tory of  the  military,  we  force  him  to  plead  guiUy,  we  send  him  to 
jail  and  we  force  some  polite  fellow  who  is  engaged  in  an  electrical 
type  of  conspirac}^  where  they  paid  $600  million  in  damages,  and  that 
is  only  a  small  portion  of  what  they  reall}^  took  away  in  those  cases. 

We  let  some  of  those  foljss  plead  nolo  contendere  as  though  we  are 
going  to  have  a  different  rule  for  you  as  against  others.  I  just  think  it 
brings  the  whole  matter  of  law  enforcement  into  disrepute. 

I  think  you  ought  to  go  ahead  on  the  nolo  contendere  and  give  us 
the  right  to  get  the  grand  jury  minutes  as  well,  after  the  plea  of  nolo 
contendere. 

Mr.  O'Leary.  Thank  you,  Mr.  Chairman. 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

In  the  question  that  Mr.  O'Leary  just  asked  j^ou,  the  suggestion 
came  from  David  Shapiro  who  was  one  of  the  plaintiff  attorneys 
in  the  Tetracycline  case. 

Mayor  Alioto.  Ycb,  Mr.  Shapiro  handled  the  drug  cases. 

Mr.  Chumbris.  Yes.  And  he  is  the  one  who  suggested  that  we  should 
not  amend  the  nolo  contendere  bill  as  3'ou  have  suggested  but  it  would 
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be  helpful  for  the  trial  of  the  case  if  they  could  get  the  documents 
easily ;  a  different  point  of  view. 

Mayor  Alioto.  It  is  not  different,  I  agree  with  both.  I  agree  that 
we  ought  to  have  the  nolo  contendere  plea  and  we  ought  to  have  the 
documents;  I  agree  with  both  of  them. 

Mr.  Chu.mbris.  Well,  he  suggests  only  the  one,  and  leave  the  law  as 
it  is  on  the  other.  And  I  think  you  have  read  where  Assistant  Attorney 
General  Kauper  stated  that  he  is  against  the  nolo  contendere  amend- 
ment on  the  basis  that  it  affects  the  Department  of  Justice  in  fulfilling 
its  responsibilities  in  the  enactment  of  antitrust  cases. 

Mayor  Alioto.  May  I  make  a  practical  observation  on  that  as  one 
who  has  been  in  this  vinej'ard  for  a  long,  long  time  now? 

For  reasons  which  are  inexplicable  to  me,  the  Department  of  Justice 
kwn-ers  do  not  cooperate  and  do  not  particularly  want  to  cooperate 
or  like  the  private  antitrust  law  for  reasons  that  are  absolutely 
inexplicable  to  me. 

Even  the  former  head  of  that  Department,  Judge  Stanley  Barnes. 
In  Government  cases,  he  is  great;  he  is  a  great  antitrust  judge.  In 
private  cases,  he  knocks  oft  every  private  claim  if  it  gets  anywhere 
near  him.  He  wrote  the  "Klor's  Decision,"  he  wTote  that  of  which  I 
talked  about  a  little  earlier. 

We  always  say  that  there  is  a  10-page  opinion,  9  pages  of  great 
encomiums  of  the  antitrust  laws,  the  importance  of  the  antitrust  laws, 
and  then  on  the  10th  page,  he  reverses  the  verdict  for  the  plaintiff  on 
some  grovmds  that  we  think  is  specious  and  the  Supreme  Court,  as  a 
matter  of  fact,  had  held  to  be  specious. 

So  we  appreciate  the  view  of  the  Department  of  Justice,  of  course, 
but  I  do  not  believe  it  is  true  that  folks  are  going  to  stop  pleading 
nolo  contendere  because  those  judgements  are  going  to  be  prima  facie 
proven,  that  they  are  actually  going  to  try  more  of  the  cases  because 
the  Department  of  Justice,  these  days,  will  not  even  bring  an  anti- 
trust case  unless  they  have  a  motion  picture,  of  the  fellow  sitting  in 
the  room  and  rigging  the  prices;  they  will  not  even  bring  the  case 
these  da^'s. 

In  that  type  of  case,  3^ou  know  you  are  going  to  get  a  plea.  And  b}^ 
letting  them  plea  nolo  contendere,  you  are  simply  letting  them  off  the 
easy  way  and  j^ou  do  not  apply  that  uniformly  across  the  board  to  all 
people  convicted  of  illegal  conduct. 

I  do  not  think  he  can  demonstrate  that  fact,  as  I  see  they  are  bring- 
ing so  few  cases  these  days  anyway. 

You  see,  what  happened  to  antitrust  enforcement,  it  suffered  greatly 
because  of  John  Mitchell,  to  tell  you  very  frankly — if  3"ou  want  me  to 
be  frank  here.  John  Mitchell  started  treating  antitrust  cases  like  the}^ 
were  pieces  of  merchandise  to  be  sold  in  the  marketplace.  The  only 
thing  wi'ong  with  that  is,  he  did  not  know  the  value  of  his  merchandise ; 
the  prices  he  got  were  too  low.  He  really  did  not  know  the  value  of  his 
merchandise. 

But,  you  know,  it  became  an  absolute  dead  letter.  And  so,  I  would 
not  be  worried  about  that.  One  other  thing  on  that,  we  got  a  court 
to  hold  that  a  private  plaintiff  can  get  divestiture — the  General  Tele- 
phone case. 

The  Court  of  Appeals  for  the  Ninth  Circuit  just  knocked  that  out 
and  said  the  Government  can  get  divestiture  but  a  private  person  can- 
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not.  There  is  nothing  in  the  statute  that  distinguishes  an  injunction 
action  brought  by  the  Government  as  distinguished  from  an  injunction 
action  brought  by  a  private  party.  That  is  another  thing  you  might 
want  to  think  about. 

Let  the  private  party,  whether  it  be  a  State  attorney  general  or  a 
private  party  representing  others  because  there  is  curious  phenomenon 
happening.  Since  1960,  suing  the  big  corporations  under  the  antitrust 
laws  is  a  phenomenon  that  did  not  exist  prior  to  1960. 

The  big  corporations  have  the  best  motive  in  terms  of  self-interest^ 
to  point  out  that  certain  mergers  ought  not  to  take  place.  To  deny 
them  the  right — the  individual,  or  an  attorney  general,  or  a  city  at- 
torney— to  bring  a  divestiture  case  in  an  obvious  situation  when  the 
Department  of  Justice  is  not  going  to  move  on  every  case,  is,  I  think, 
crippling,  again,  the  antitrust  law  enforcement  in  a  way  that  Congress 
never  intended. 

There  is  nothing  in  the  congressional  statutes  that  says  that  divesti- 
ture is  different  for  Government  as  against  individuals,  but  the  courts 
just  said  so.  The  district  court  agreed  with  us  on  that.  It  is  a  case 
where  General  Telephone  took  over  the  Hawaiian  Telephone  Co.,  and 
a  lot  of  suppliers  felt  that  they  were  going  to  lose  their  right  to  supply 
the  Hawaiian  Telephone  Co.,  and  the  divestiture  suit  got  the  district 
court  to  divest  the  merger. 

The  Court  of  Appeals  of  the  Ninth  Circuit  just  said  a  couple  of  weeks 
ago— that  was  one  of  our  cases — "You  cannot  do  that,  a  private  party 
cannot  divest."  Who  said  so — some  court?  Congress  never  said  that. 

And  3^ou  ought  to  give  a  party  bringing  an  injunction  suit  the  right 
to  bring  a  private  injunction,  have  a  mandatory  injunction  of  divesti- 
ture as  well.  They  are  sometimes  better  motivated  for  that  and  the 
court  is  not  going  to  grant  divestiture  except  in  the  very,  very  obvious 
case.  That  is  very,  ver}^  clear. 

So  with  all  due  respect  to  Mr.  Kauper's  opinion  on  the  matter  of 
nolo  contendere,  I  do  not  think  he  can  back  up  what  he  says  is  going 
to  happen;  I  do  not  think  he  can  back  that  up. 

Mr.  Chumbris.  It  is  too  bad  you  were  not  here  j^esterdaj'',  because 
yesterda}'-  we  had  a  strong  advocate  for  his  position  on  the  particular 
bill  and  j^ou  are  equally  a  strong  advocate  on  your  position  of  the  bill. 

Mayor  Alioto.  Why  do  you  not  invite  us  back  together? 

Mr.  Chumbris.  If  you  had  been  side  by  side  j'-esterday,  it  would 
have  been  a  show  that  we  could  retelevise  time  and  time  again. 

Mayor  Alioto.  Bring  us  back  together.  I  would  be  delighted  to 
appear  with  anybody  who  says  that  making  a  nolo  contendere  plea 

Mr.  Chumbris.  Well,  his  testimony  applied  to  the  whole  bill. 

Mayor  Alioto.  I  enjoy  debating  with  Dr.  Handler.  He  also- 
happens  to  be  a  very  good  friend  of  mine.  The  last  time  I  saw  Dr/ 
Handler  he  was  buying  two  pairs  of  pants,  not  one;  two  pairs  of  pants 
up  in  the  store  on  5th  Avenue.  I  told  him  at  that  time,  he  was  getting 
six-fold  damages  with  those  clothes  just  off  5th  Avenue  before  they 
brought  that  price-fixing  case  up  there  and  the  clothes  had  been 
subject  to  price  fixing.  He  gets  six  damages  if  he  has  two  pair  of 
pants.  That  would  be  double  damages,  times  three.  He  gets  6  to  1. 
I  have  that  kind  of  a  relationship  with  Dr.  Handler  and  I  would  bet 
delighted  to  appear  side  by  side  with  him  at  any  time. 
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Mr.  Chumbris.  The  reason  I  bring  this  point  up  is,  that  for  the  lOO 
jurors  who  will  have  to  decide  this  issue,  listening  to  Dr.  Handler  on, 
one  side  of  the  issue  and  to  you  on  the  other  side  will  make  it  a  tough- 
job  for  them. 

Thank  you  very  much. 

Senator  Hart.  You  have  made  so  many  points.  One  that  I  think 
always  hits  a  nerve  with  me — and  it  is  not  raised  often  enough — you 
reminded  us  again  of  the  differing  treatment  that  is  accorded  the  pillar 
of  the  community  and  the  kid  from  the  back  alley,  and  the  effect  it 
has  upon  respect  for  law,  and  it  is  so  true. 

Thank  you  very  much. 

Mayor  Alioto.  Thank  jow  very  much,  Senator,  I  appreciate  it  and 
I  want  to  thank  you  on  behalf  of  the  Conference  of  Mayors  because, 
as  I  say,  vigilant  enforcement  of  the  antitrust  laws  is  very  important 
to  the  citizens;  very  important.  Thank  you  very  much. 

[The  prepared  statement  of  Mayor  Alioto  follows.  Testimony 
resumes  on  364.] 

Prepared  Statement  of  Mayor  Joseph  L.  Alioto 

Please  accept  this  as  my  preliminary  statement  on  two  sections  of  Senator 
Hart's  commendable  bill  to  improve  and  facilitate  the  expeditious  and  effective 
enforcement  of  antitrust  laws. 

We  have  had  a  plethora  of  decisions  from  the  Federal  Courts  throughout  the 
United  States.  They  are  decisions  that  have  placed  important  enforcement 
procedures  in  a  zone  of  confusion.  It  is  appropriate  the  confusion  be  dissolved  by 
legislative  pronouncements  on  significant  elements  of  antitrust  enforcements. 

I  wish  to  speak  to  two  elements  in  the  bill. 

One:  Title  Four  relating  to  parens  patriae  and  Title  Six  relating  to  the  plea  of 
nolo  contendere. 

As  to  -parens  -patriae:  In  the  decision  of  the  Supreme  Court  in  Hawaii  vs.  Standard 
Oil  Company  of  California,  the  Court  denied  the  State  of  Hawaii  the  right  to 
sue  as  parens  patriae,  remitting  it  to  its  remedies  for  proprietary  damages  and  as  a 
leader  in  the  class  action  suit.  The  effect  of  this  decision  was  to  deprive  the 
"private  attorneys  general"  of  an  effective  tool  to  fight  collusion  on  the  pricing 
of  consumer  goods.  Thus,  the  effectiveness  of  the  private  action  as  a  means  of 
enforcing  the  antitrust  poUcy  of  the  United  States  was  lessened  by  a  judicially 
created  restriction. 

Standing  to  sue  in  the  capacity  of  parens  patriae  must  be  granted  to  dilute  the 
effects  of  this  decision. 

I  believe  it  unsound  to  accept  the  argument  that  procedural  rules  relating  to 
class  actions  make  parens  patriae  unnecessary.  The  courts  are  rejecting  many 
motions  for  class  actions  on  the  ground  that  the  class  would  be  so  large  and  diverse 
as  to  make  adjudication  of  the  individual  claims  of  each  consumer  impossible. 
An  obvious  example  would  be  a  coUusive  price  fixing  conspiracy  on  the  retail 
price  of  gasoline. 

The  hundreds  of  thousands  of  injured  citizens  who  are  users  of  refined  petroleum 
products  would  obviously  be  unable  to  join  in  a  class  action.  Individually,  their 
injuries  are  so  small  that  realistically,  and  historically,  it  cannot  be  contemplated 
their  claims  will  ever  be  brought.  Thus,  price  fixing  companies  would  be  permitted 
to  retain  the  bulk  of  the  revenue  which  they  extracted  unlawfully  from  the  con- 
suming public. 

The  Hart  Bill  would  close  this  conspicuous  loophole. 

In  Georgia  vs.  the  Pennsylvania  Railroad  Company,  324  U.S.  439  (1945)  the 
Supreme  Court  held  that  the  State  of  Georgia  had  the  right  to  bring  a  suit  as 
parens  patriae  on  behalf  of  all,  or  even  a  substantial  portion  of  its  citizens.  How- 
ever, the  same  court  in  Hawaii  vs.  Standard  Oil  diminished  the  full  impact  of  the 
Georgia  ruling  by  deciding  the  state  as  parens  patriae  had  no  standing  under  the 
antitrust  laws.  Until  Hawaii  we  had  assumed  the  concept  of  parens  patriae,  derived 
from  the  English  Constitutional  System,  was  available  to  assert  widespread 
antitrust  violations  affecting  large  amounts  in  the  aggregate  but  small  amounts 
to  the  numerous  involved  individuals. 
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Until  Hawaii  the  nature  of  the  parens  patriae  suit  had  been  greatly  expanded 
iu  the  United  States,  admittedly  beyond  that  which  existed  in  England. 

The  practical  matter  is  that  the  failure  to  enact  the  Hart  amendment  to  the 
antitrust  laws  leaves  antitrust  malefactors  with  huge  windfalls  when  their  collu- 
sive price  activities  cover  a  multitude  of  persons. 

As  to  the  plea  of  nolo  contendere : 

1.  By  judicial  interpretation  nolo  contendere  has  been  taken  outside  the  scope 
of  Section  Five  of  the  Clayton  Act. 

2.  It  has  been  a  convenient  device  for  collusive  price  fixers,  permitting  them  to 
escape  the  damages  they  have  caused  countless  victimized  consumers. 

3.  The  judicial  restriction  on  the  plea  of  nolo  contendere  has  resuited  in  long 
civil  trials  which  have  discouraged  private  claimants  from  prosecuting  legitimate 
grievances. 

4.  There  is  no  difference  between  a  plea  of  guilty  and  a  plea  of  nolo  contendere. 
Thus,  there  should  be  no  difference  between  the  two  pleas  for  purposes  of  anti- 
trust enforcement. 

5.  Senator  Hart's  amendment  would  rectify  a  judicial  error  of  long  standing, 
an  error  which  arose  during  the  da3'^s  when  the  courts  were  more  sedulous  in  the 
protection  of  violators  than  in  preserving  the  rights  of  victimized  consumers. 

Senator  Hart.  Our  next  witness  is  the  vice  president  of  National 
Economic  Research  Associates,  Mr.  Peter  Max. 

Mr.  Max,  good  morning. 

As  was  the  case  with  the  mayor,  Mr.  Max,  3-011  proceed  as  you 
would  like.  We  will  order  your  statement  printed,  in  full,  as  though 
given. 

STATEMENT  OE  PETER  MAX,  VICE  PRESIDENT  OF  NATIONAL 
ECONOMIC  RESEARCH  ASSOCIATES,  INC.,  WASHINGTON,  D.C. 

Mr.  Max.  Thank  3'ou  very  much,  Senator.  I  do  have  a  prepared 
statement  ^  which  I  would  like  to  tender  for  the  record. 

I  would  like  to  take  just  a  few  moments  to  summarize  what  I 
think  are,  i:)erhaps,  some  of  the  high  points  therein. 

It  is  my  sincere  pleasure  to  appear  before  this  committee  at  the 
chairman's  request  to  attempt  to  contribute  my  thoughts  on  parts  of 
S.  1284. 

I  have  been  involved  as  an  economist  in  over  70  antitrust  cases. 
And  m3''  statement  toda3''  reflects  that  experience  as  well  as  research 
we  recentl3'  have  undertaken  pertaining  to  antitrust  enforcement. 

I  will  focus  m3^  comments  on  title  IV  and  title  VI,  considering  them 
in  reverse  order.  And,  in  addition,  I  would  like  to  make  one  brief 
comment  with  regard  to  a  portion  of  title  VII. 

As  to  title  VI,  on  balance,  I  favor  this  propo.sed  amendment  to  the 
Cla3'ton  Act,  but  I  have  several  doubts  as  to  its  efficac}-'.  There  are 
several  reasons  for  these  doubts. 

At  least,  until  now.  Federal  criminal  antitrust  prosecution  has  not 
been  the  major  means  of  antitrust  enforcement  in  this  countr3^ 

Unless  there  is  a  major  change  in  the  badh'  budget-constrained 
level  of  Federal  enforcement  activit3%  this  amendment  will  not  do 
much  to  increase  the  effectiveness  of  enforcement,  and,  possibh',  could 
have  an  adverse  impact  on  enforcement  levels. 

The  substantial  number  of  significant  private  actions  in  recent 
3'ears  wliich  did  not  benefit  from  prima  facie  e^'idence  from  a  prior 
Federal  suit  suggests  that  the  private  bar,  including,  of  course.  State 

1  See  p.  371. 


attorneys  general,  has  not  been  unduly  hampered  by  the  lack  of  this 
provision. 

Finally,  the  depth  and  breadth  of  discovery  in  major  pri\'ate  suits 
often  yield  much  more  evidence  than  is  required  for  a  Federal  criminal 
case,  and  most  plaintiffs,  absent  settlement,  find  great  benefit  in 
laying  their  evidence  before  the  trier  of  fact. 

Let  me,  briefly,  elaborate  on  each  of  these  four  points. 

With  regard  to  the  level  of  Federal  antitrust  activity,  consider  the 
recent  history  of  enforcement  by  the  antitrust  division. 

Over  the  past  10  j^ears,  the  Government  has  filed  an  average  of  only 
58  antitrust  cases,  both  criminal  and  civil,  per  year. 

On  average,  only  15  of  these  have  been  criminal  cases,  and  most 
criminal  cases  have  related  to  price  fixing. 

So,  title  VI  is,  in  actuality,  an  attempt  to  make  nolo  pleas  in  a 
specific  type  of  case — price  fixing — prima  facie  evidence  in  civil  cases. 
This  is  one  reason  why  I  favor  this  legislation.  ;' .'  \: 

I  should  point  out  that  the  level  of  activity  of  the  Antitrust  Division, 
probably,  is  more  a  function  of  congressional!}^  determined  budgets 
than  a  lack  of  desire  for  active  enforcement. 

From  our  analysis,  it  would  appear  that  the  Division  is  maximizing 
its  caseload,  given  its  budget. 

In  recent  A^ears,  while  the  Justice  Department  has  been  filing  well 
under  a  hundred  antitrust  suits  each  3'ear,  the  efforts  of  State  govern- 
ments and  the  private  bar  have  resulted  in  an  increase  in  private  suits 
from  less  than  500  per  year  10  years  ago,  to  well  over  a  thousand  per 
3'ear  in  the  last  few  years. 

Not  only  has  the  private  bar  been  far  more  active  by  this  measure 
than  the  Antitrust  Division,  but  a  case  can  be  made  that  the  former 
recently  has  been  effective  both  in  detecting  price  fixing  and,  if  penalties 
are  a  deterrent,  much  more  effective  in  creating  the  deterrent.  This 
deterrent,  of  course,  is  not  criminal  penalties  but,  rather,  damages. 

The  potential  importance  of  this  amendment,  perhaps,  is  cast  in 
perspective  by  the  following : 

In  the  last  10  3ears  the  Antitrust  Division  has  filed  149  criminal 
suits.  Our  count  shows  that  681  firms  and  424  individuals  were 
indicted. 

Of  the  617  firms  whose  cases  were  disposed  of,  at  least,  at  the  trial 
level,  nearly  86  percent  pleaded  nolo. 

The  pattern  for  individuals  is  similar.  Of  the  372  individuals  whose 
cases  were  disposed  of,  slightly  over  90  percent  pleaded  nolo. 

Enactment  of  title  VI  would  probably  lead  to  some  combination  of 
two  results. 

Some  defendants,  of  course,  would  continue  to  plead  nolo  and 
others,  who  would  otherwise  have  so  pleaded,  would  plead  not  guilty 
and,  potentialh^,  stand  for  trial. 

It  has  been  suggested  b}^^  other  witnesses  that  this  would  result  in  a 
sharp  increase  in  the  number  of  trials,  further  taxing  the  Antitrust 
Division's  limited  resources. 

Two  observations  seem  in  order. 

If  the  Division's  resources  were  not  expanded,  the  result  could  be  a 
reduction  in  the  number  of  indictments,  an  event  certainly,  contrary 
to  the  overall  goals  of  S.  1284. 
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On  the  other  hand,  Federal  criminal  antitrust  cases  usually  are 
hard-core  cases  with  evidence  well  developed  prior  to  the  issuance 
of  an  indictment. 

Consequently,  trial  in  such  a  case  may  involve  relatively  little 
incremental  effort  and,  thereby,  relatively  little  more  resource  alloca- 
tion by  the  Division. 

With  regard  to  the  benefits  to  private  plaintiffs,  as  I  mentioned, 
the  overwhelming  bulk  of  antitrust  cases  are  cases  filed  b^'-  private 
plaintiffs. 

Detailed  information  on  the  sales  involved  and  the  amount  of 
settlement  is  sparse.  However,  some  examples,  certainly,  are  available. 
Some  of  them  have  already  been  cited. 

The  recent  settlements  in  Tetracycline  cases  amounted  to  over  $195 
milhon;  The  Gypsum  cases,  mentioned  by  Maj^or  Alio  to,  settled  for 
about  $75  million;  large  awards  also  have  been  obtained  in  suits 
which  are  not  class  actions;  The  Western  Asphalt  cases  recently  were 
settled  for  over  $24  million;  the  Oklahoma  State  Asphalt  case  was  tried 
to  a  jury  which  found  damages,  after  trebling  of  $4.9  million,  and  a 
case  in  Washington  State,  in  as  unusual  an  industry  as  the  mint  oil 
industry,  recentty  was  settled,  prior  to  trial,  for  over  $13.5  million. 

These  amounts  can  be  contrasted  to  the  $11.9  million  in  total  fines 
collected  in  criminal  antitrust  cases  over  the  last  10  j^ears  in  aggregate. 

If  monetary  penalties  are  a  means  to  preventing  antitrust  violations, 
the  threat  of  successful  damage  actions,  clearl}^,  by  private  plaintiff's 
must  be,  by  far,  the  most  effective  deterrent  extant. 

And  the  significant  point  in  this  recitation  of  private  suits  is,  that 
many  of  the  cases  I  have  just  mentioned,  and  many  others,  did  not 
benefit  from  prior  Government  action. 

These  cases  resulted  from  the  actions  of  the  State  attorneys  general, 
and  members  of  the  private  bar. 

Finally,  as  to  title  VI,  I  have  some  doubt  as  to  the  value  of  prima 
facie  evidence  in  many,  if  not  most,  private  suits. 

Other  witnesses,  particularly  yesterday,  have  touched  on  this  point, 
and  I  shall  not  elaborate  on  it  at  length,  but  I  would  point  out  that 
discoA'-ery  in  private  suits  is  often  protracted.  For  example,  discovery 
ran  over  6  years  in  Western  Asphalt,  over  5  years  in  the  Mint  oil  case 
I  just  mentioned,  and  over  6  years  in  Tetracycline. 

When  discovery  is  this  extensive,  obviously,  by  the  time  trial  comes 
around,  plaintiff's  counsel  is  well  prepared  on  the  merits,  as  is  defend- 
ant's counsel. 

Sure,  a  plaintiff's  counsel  would  like  to  have  a  prima  facie  case 
going  in.  However,  given  the  depth  of  discovery,  plaintiff's  strategy, 
probably,  more  often  than  not,  would  be  to  attempt  to  lay  before  the 
court  all  the  proof  the  Government  had  and  as  much  more  as  possible. 

Under  such  a  strategy,  the  prima  facie  value  of  a  prior  plea  of  nolo 
may  be  rather  small. 

Nevertheless,  since  it  appears  to  me  that  title  VI,  primarily,  would 
^o  to  hardcore  price  fixing,  I  favored  its  adoption. 

Let  me  say  a  few  words  about  title  IV. 

I,  generally,  favor  the  thrust  of  these  provisions,  but  I  do  not  favor 
certain  subsections,  and  have  substantial  difficulty  with  the  work- 
ability of  one  portion. 
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Specifically,  section  4D,  which  would  permit  the  Attorney  General 
to  become  parens  patriae  of  persons  residing  in  those  States  wherein 
State  action  is  not  taken,  should  be  deleted,  in  my  judgment.  I  have 
elaborated  on  the  reasons  in  my  prepared  text. 

I  believe,  further,  that  the  parens  patriae  provision  should  not 
include  corporate  persons,  and  should  be  limited  to  natural  persons 
and  political  subdivisions.  I  will  not  elaborate  on  that,  but,  simply 
refer  to  my  prepared  text  in  that  regard. 

Section  4C(c)  relates  to  the  proof  of  damages.  There,  I  feel,  there 
should  be  substantial  modification  or,  perhaps,  deletion. 

And,  finally,  I  wish  to  comment  on  a  provision  permitting  collection 
of  damages  to  the  general  economy  of  the  State.  I  feel  that  section  is 
fraught  with  peril,  and  could  become  a  morass  to  plague  the  efficient 
administration  of  justice. 

With  regard  to  section  4C(1),  on  the  proof  of  damages,  as  I  under- 
stand it,  this  section  provides  it  shall  not  be  necessary  to  prove 
individual  claims  of  persons  or  political  subdivisions.  It  is  the  so-called 
class  recovery  or  fluid  class  recovery.  And,  further,  would  codify  the 
use  of,  "statistical  or  sampling  methods,"  "prorata  allocation"  of 
overcharges,  and  "such  other  reasonable  system  of  estimating  aggre- 
gate damages." 

I  see  no  reason  to  abandon  the  present  rules  regarding  proof  of 
damages  just  for  parens  patriae  suits,  with  one  possible  exception. 

First,  specific  proof  of  injury  or  impact,  and  specific  proof  of  the 
amount  of  injury  or  damages  should  be  required  to  the  maximum 
feasible  extent. 

For  the  most  part,  yet  with  some  horrendous  exceptions  to  be  sure, 
it  appears  that  the  courts  have  effectively  resolved  the  substantial 
difficulties  encountered  when  a  plaintiff's  expert  attempts  to  re- 
construct a  "but  for"  world. 

This  is  not  to  minimize  the  problem,  for,  indeed,  it  is  formidable. 
But  as  the  law  has  evolved,  a  rough  balancing  of  plaintiff's  rights  and 
defendant's  rights  has  been  achieved. 

Plaintiffs,  presently,  are  not  precluded  from  using  samples  and 
statistical  methods.  Mayor  Alioto  touched  on  this  in  his  remarks  this 
morning.  But  there  are  valid  and  invalid  samples,  and  better  and 
worse  statistical  methods. 

The  adversary  system  provides  the  mechanism  for  sorting  out  one 
from  the  other.  The  problems  are  complex,  and,  in  my  judgment,  the 
samples  or  statistical  methods  appropriate  in  any  single  controversy 
depend  heavily  on  the  facts  of  that  controversy. 

Hence,  I  conclude  that  permission  to  use  statistical  or  sampling 
;methods  by  statute  would  unnecessarily  introduce  an  undesirable, 
vague,  and  imprecise  standard  of  proof  into  antitrust  damage  actions. 

What  about  in  a  case  of  parens  patriae  where  the  allegation  is,  say, 
overcharges  of  a  nominal  amount  per  unit  on  a  widely  sold  consumer 
product?  In  this  situation,  proof  of  purchase  by  an  individual  pur- 
chaser, especially  a  natural  person,  may  be  a  virtual  impossibility. 
Yet,  public  policy  should  not  permit  the  alleged  offenders,  if  proven 
to  be  offenders,  to  retain  their  ill-gotten  gains. 

A  dilemma  is  presented  and,  I  feel,  the  solution  may  be  difficult  to 
codify.  I  suggest,  however,  that  the  committee  consider  a  provision, 
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not' ^liicli  permits  fliiid'  class  recovery,  but,  rather,  a  provision  which 
states  that  such  an  approach  shall  not  be  prohibited  by  the  courts 
Avhere  proof  convinces  the  trier  of  fact,  that  only  by  permitting  such  a 
means  of  recovery,  will  the  ends  of  justice  be  met.  The  burden  of 
such  proof  should  rest  upon  the  advocate  of  such  an  approach,  most 
certainly,  the  plaintiff. 

With  regard  to  damages  to  the  general  economy  of  a  State,  as  an 
economist  who  has  struggled  long  and  hard  with  the  myriad  pro'olems 
of  antitrust  damages  quantification,  I  have  substantial  doubt  about 
the  desirability  of  this  provision. 

To  begin  with,  the  terminology,  by  necessity,  is  vagvie  and  amor- 
phous. Quantification  of  such  damages  could  present  problems  far 
beyond  anything  heretofore  encountered  in  antitrust  litigation. 

Take,  for  example,  what  might  transparenth'  appear  to  be  a  straight- 
forward set  of  h3^pothetical  facts. 

Suppose  it  were  established  that,  by  virtue  of  conspirac}',  prices  to  a 
local  government  were  above  competitive  levels  by  10  percent  on  half 
its  purchases.  One  could  find  that,  as  a  result,  taxes  were  inflated  by  5 
percent. 

An  imaginative  economist  might  conclude  that,  as  a  result,  the 
effected  community  lost  certain  business  activities  because  of  its  high 
taxes,  and  thus  this  locale  suffered  adversely.  Payrolls  should  have 
been  higher,  employment  greater,  and  so  forth. 

Note  that  the  damage  to  the  plaintiff  community's  economy  might 
be  equal  to  and  offset  by  the  benefit  to  another  community,  in  or, 
perhaps,  out  of  the  plaintiff  State. 

What  are  the  damages  in  such  a  circumstance?  Lost  wages  and 
salaries,  probably,  yes.  But  for  how  many  years?  And  what  of  the 
multiplier  effect?  More  jobs  beget  still  more  jobs  both  in  support  and 
in  allied  industries  and  in  retail  trade  generally.  How  far  is  the  chain 
of  impact  to  run?  What  standards  of  proof  should  be  applied? 

These  questions  are  far  too  difficult  to  answer  with  a  degree  of 
certainty  presently,   and,  in  my  judgment,   appropriately   required. 

I  would  urge  deletion  of  this  section. 

One  final  comment  on  a  portion  of  title  VII. 

Title  VH,  among  other  things,  would  amend  the  Clayton  Act  by 
adding  a  new  section  21  on  complex  cases.  The  thrust  of  this  section 
I  applaud.  However,  I  seriously  question  such  use  by  the  courts  of 
economic  experts,  especially  if  the  provision  contemphxtes,  as  it  seems 
to  do,  exparte  use  of  such  experts. 

Unfortunately,  or,  perhaps,  fortunatel}",  economics  is  still  far,  far 
from  a  hard  science.  Economists'  interpretations  of  the  same  set  of 
facts  often  var3-. 

These  differences  m  antitrust  cases  are  best  resolved  by  the  adver- 
sary process.' The  court's  expert,  most  probably,  would  not  be  subject 
to  this  process,  in  which  event,  in  my  judgment,  the  ends  of  justice 
rarely  would  be  enhanced  b}^  this  provision. 

Thank  you. 

Senator  Hart.  Thank  you.  Doctor,  for  an  overall  presentation 
that  is  interesting,  but,  particularly,  for  the  details  that  you  have 
given  us  of  the  history  of  Government  and  private  antitrust  enforce- 
ment results. 

I  doubt  we  have  ever  had  it  presented  this  wa}^  before. 
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Mr.  Max.  Thank  3^011,  Senator  Hart. 

Senator  Hart.  Mr.  O'Leary? 

Mr.  O'Leary.  Doctor,  on— — 

Mr.  Max.  Mister.  Mister,  please,  Mr.  O'Leary.  I  just  got  mj 
degree  conferred  b}^  the  Senator,  but  I  am  giving  it  back.  It  is  Mister 
Max. 

Mr.  O'Leary.  All  right. 

Mr.  Max.  Thank  you. 

Mri  O'Leary.  Mr.  Max,  on  pages  14  through  17/  you  discuss 
section  4C  which  deals  with  the  proof  of  damages,  and  you  also, 
earlier  in  your  statement,  mentioned  3'our  involvement  with  a  number 
of  antitrust  cases. 

Have  you  testified  on  behalf  of  a  plaintiff  who  v/as  attempting  to 
prove  damages  by  the  use  of  statistical  or  sampling  methods? 

Mr.  Max.  Yes,  and  also  for  defendants  defending  against  the  same 
approach,  but  not  yet  in  the  scime  case. 

Mr.  O'Leary.  I  wonder  if  you  could  give  us  the  benefit  of  your 
experience,  and  sort  of  tell  us  what  courts  presently  permit  and  where 
they  draw  the  line. 

Mr.  Max.  It  is  awfully  risky  to  generalize  in  an  answer  to  such  a 
question,  of  course,  but  I  would  say  that,  particularly  in  the  last  few 
years,  there  has  been,  certainh%  a  liberalization.  The  use  of  computers 
had  become  more  predominant. 

The  rules  for  complex  cases  recognize  this,  and  they  are  appropriate 
rules  and,  where  applied,  work  verj^  well  because  they  require  both 
sides  to  reveal  their  complicated  computer  studies  early,  and  so 
forth  and  so  on. 

Now,  in  several  instances  of  which  I  am  aware,  the  court  has,  in 
effect,  compelled  the  parties  to  hammer  out  between  them  their  most 
complex  statistical  problems  or  areas  of  methodological  disagreement. 
And  in  some  instances  the  court  will  appoint  a  middleman  or  an 
arbiter  on  the  technical  point.  And  that  is  fine  because  that  is  an 
adversary  proceeding  which,  hopefully  more  often  than  not,  will  result 
in  a  satisfactory  outcome. 

And  that  s^^stem  works  as  far  as  I  am  concerned.  What  I  am  fright- 
ful of  is,  if  we  have  a  provision  in  the  law  such  as  the  one  proposed  here 
that,  sort  of,  willy  nilly,  says  you  can  use  it  without  defining  what  the 
standards  have  to  be,  the  standards  will  fall.  And  I  think  that  would  be 
bad.  There  have  been  enough,  as  I  mentioned  in  my  testimony,  hor- 
rendous examples,  in  my  judgment,  alread3^  But  I  think  we  are  a  lot 
better  off  having  it  litigated  rather  than  having  somebody  sa}^,  "Yes, 
but  the  law  says  I  can  use  a  statistical  sample." 

Mr.  O'Leary.  If  I  understand  you  correctly,  you  seem  to  be  sajdng, 
"Well,  let's  keep  the  present  state  of  the  law  on  damages  as  it  is,  but 
let's  tell  the  courts  that  we  are  not  prohibiting  the  use  of  statistical  or 
sampling  methods." 

Mr.  Max.  You  do  not  need  to  tell  the  courts  that  because  there  is  no 
prohibition  on  it  now. 

Mr.  O'Leary.  Right.  With  respect  to  fluid  recovery,  if  the  State 
attorney  general  can  sue  parens  patriae,  and  he  can  prove,  through  the 
defendant's  records,  that  he  had  a  certain  amount  of  sales  in  a  State 


1  See  pp.  375-37G. 
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for  the  period  in  question,  and  he  can  also  prove  the  amount  of  the 
overcharge,  does  it  offend  you  that  a  State  attorney  general,  via  this 
bill,  might  be  able  to  multiply  the  sales,  times  the  overcharge,  times 
three,  even  with,  at  that  stage,  he  does  not  know  who  his  injured 
consumers  are  in  that  State? 

Mr,  Max.  It  is  hard,  again,  to  generalize.  What  I  am  arguing  for  is 
this:  I  think  that  to  the  maximum  extent  feasible,  plaintiffs  should  be 
required  to  prove  their  purchases. 

And  you  will  run  into  circumstances,  such  as  the  one — it  is  implicit 
in  your  question — ^where  that  is  not  possible.  Now,  when  that  hap- 
pens, I  say  put  the  burden  of  proof  on  the  plaintiff  and  let  the  court 
become  convinced  that  it  is  not  possible,  and  then,  and  only  then,  I 
feel  that  the  fluid  class  recovery  system  should  be  followed. 

Mt.  G'Leary.  Well,  if  we  take  the  Tetracycline  cases  and  assume 
that  there  had  been  a  trial  on  the  question  of  liability,  the  defendants 
had  been  found  liable,  and  the  court  proceeded  in  that  fashion  as  it 
did  in  the  settlement,  does  that  bother  you? 

Mr.  Max.  That  one  comes  closer  to  bothering  me.  I  am  not  familiar 
enough  with  the  facts  with  regard  to  what  may  or  may  not  have  been 
provable  in  terms  of  purchases.  I  believe  that,  for  some  of  the  non- 
consumer  classes,  estimates  were  used  as  well,  and  that  tends  to  bother 
me. 

But  I  am  not  sufficiently  familiar  with  the  facts  in  that  case  to  say 
they  could  have  proved  it  and  should  have  been  compelled  to  prove  it. 

Mr.  O'Leary.  Well,  it  is  my  understanding  that,  in  that  case, 
individual  consvimers,  in  effect,  filed  something  with  the  clerk  of  the 
court  which  said  for  x  period  of  years  they  bought  x  period  of  drugs, 
and  then  the  records  of  the  retail  druggist  were  used  to  substantiate 
the  claim  of  the  consumer  that  he  had,  in  fact,  made  those  purchases. 

Mr.  Max.  That  is  fine  by  me.  I  mean,  you  know,  then  he  has  proved 
that  he  bought  the  stuff. 

Mr.  O'Leary.  Right.  Now,  with  respect  to  the  fact  that,  perhaps, 
you  cannot  fuid  or  identify  all  the  consumers  who  may  have  been 
injured,  and  you  take  the  remaining  funds  and,  as  in  that  litigation, 
you  allocate  those  funds  to  drug  abuse  programs,  et  cetera,  in  the  State, 
does  that  bother  you? 

Mr.  Max.  No,  particularly  if  the  alternative  is  to  give  them  back  to 
the  defendants.  But  I  would  point  out  with  just  one  footnote  to  your 
commentary,  Mr.  O'Leary,  on  those  cases,  as  you  know,  they  are  now, 
the  remaining  cases — or  most  of  the  remaining  cases — are  at  trial  and 
have  been  for  several  months. 

However,  I  would  point  out  that  the  issues  have  been  adjudicated 
three  times,  to  my  knowledge,  always  with  the  finding,  ultimately,  for 
the  drug  companies;  twice  criminally  in  New  York — that  is  really 
once,  two  trials — ultimately  to  the  vindication  of  the  drug  companies, 
and  one  civilly  in  North  Carolina  with  the  finding  for  the  defendants. 

Mr.  O'Leary.  Despite  that,  they  have  seen  fit  to  pay  out  $195 
million? 

Mr.  Max.  That  is,  certainly,  a  fact. 

Mr.  O'Leary.  Mr.  Max,  opponents  of  this  legislation  have  argued 
that  the  private  treble  damage  plaintiff  is  following  in  the  wake  of  a 
successful  Government  prosecution  and  since  the  original  case  was 
made  at  the  taxpayers  expense,  this  legislation  would  have  the  prin- 
cipal effect  of  enriching  the  lawyer  for  the  plaintiffs. 
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In  this  regard,  table  6,*  which  is  attached  to  your  statement,  is 
really  prett}'^  enlightening.  It  is  surprising  to  see  the  number  of  cases 
brought  by  the  plaintiff's  bar  which  do  not  follow  in  the  wake  of  a 
Government  suit. 

Mr.  Max.  I  would  point  out,  Mr.  O'Leary,  in  that  connection,  that 
this  information  is  tough  to  come  by.  It  is  very  difficult  to  find  a 
systematic  way,  short  of  a  massive  survey,  to  put  together  a  compre- 
hensive list. 

What  we  did  in  this  instance,  we  began  with  cases,  pretty  much, 
that  we  knew  about,  and  cases  where  we  were  trying  to  get  dollar 
amounts,  where  we  either  had  direct  knowledge  because  we,  ourselves, 
had  been  involved,  and  about  the  only  other  place,  usually,  where  the 
dollars  come  out,  is  if  there  was  a  protracted  fee  hearing. 

So  that  this  is  but  a  gleaming  and  does  not  purport  to  be  compre- 
hensive, and  there  is  one  heck  of  a  lot  of  very  important  cases  which 
have  no  bearing  on  what  was  done  in  the  Justice  Department.  And 
you  can  almost  pick  any  one  of  the  larger  ones,  for  example,  and  look 
at  those  dollars  in  comparison  to  the  $11  million  Justice  had  collected 
in  fines  over  10  years. 

Mr.  O'Leary.  Thank  you,  Mr.  Chairman;  I  have  no  further  ques- 
tions. 

Senator  Abourezk  [presiding].  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Mr.  Max,  today,  most  of  the  witnesses  will  be  testifying  in  favor 
of  the  bill.  But  yesterday,  we  did  have  Milton  Handler  and  Mr. 
Jerome  Shapiro  who  testified  as  strong  advocates  of  their  position 
against  the  bill. 

I  have  no  questions  to  ask  of  you  except  to  state  that  the  sub- 
committee will  review  your  testimony  and  that  of  all  of  its  witnesses, 
in  toto.  Today  happens  to  be  the  day  when  only  proponents  of  the 
bill  are  present. 

Mr.  Max.  I  quickly  glanced  over  Milton  Handler's  testimony,  and 
I  wish  I  had  more  time. 

Mr.  Chumbris.  Thank  you  very  much. 

Senator  Abourezk.  Thank  you  very  much. 

Mr.  Max.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Peter  Max  follows.  Testimony 
resumes  on  p.  387.] 

Prepared  Statement  of  Peter  Max,  Vice  President,  National  Economic 

Research  Associates,  Inc. 

It  is  my  sincere  pleasure  to  appear  before  this  Committee,  at  the  Chairman's 
request,  to  attempt  to  contribute  my  thoughts  on  parts  of  S.  1284.  I  have  been 
involved,  as  an  economist,  in  over  70  antitrust  cases  '  and  my  statement  today 
reflects  that  experience  as  well  as  research  we  recently  have  undertaken  pertaining 
to  antitrust  enforcement.^  I  shall  focus  my  comments  on  Title  IV  (Parens  Patriae) 
and  Title  VI  (Nolo  Contendere),  considering  them  in  reverse  order.  In  addition  I 
shall  comment  briefly  on  a  portion  of  Title  VII  (Miscellaneous). 

title  VI  , 

Title  VI,  as  I  understand  it,  would  make  nolo  pleas  prima  facie  evidence  of  a 
violation  in  a  civil  case  subsequent  to  a  federal  criminal  action.  On  balance,  I 
favor  this  proposed  amendment  to  the  Clayton  Act,  but  I  have  several  doubts  as  to 
its  efficacy.  There  are  several  reasons  for  these  doubts. 

♦See  p.  385. 

'  A  partial  list  of  these  cases  is  appended  hereto. 

'  See,  "Tougher  Antitrust  Policy:  Would  It  Curb  Inflation?"  an  address  by  Peter  Max  before  the  Wash- 
ington, D.C.  Chapter  of  the  National  Association  of  Business  Economists,  January  22, 1975. 
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.1.  At  leagt  until  now,  federal  criminal  antitrust  prosecution  has  not  been  the 
rriajor  means  of  antitrust  enforcement. 

2.  Unless  tiler?  is  a  major  change  in  the  badlj"  budget-constrained  level  of 
federal  enforcement  activity,  this  amendment  will  not  do  much  to  increase  the 
effectiveness  of  enforcement,  and  possibly  could  have  an  adverse  impact  on  en- 
forcement levels. 

3.  The  substantial  number  of  significant  private  actions  in  recent  years  which 
did  not  benofit  from  ■prima  facie  evidence  from  a  prior  federal  suit  suggests  that  the 
private  bar  (including,  of  course,  State  Attorneys  General)  has  not  been  unduly 
hampered  by  the  lack  of  this  provision.^ 

4.  The  depth  and  brpadth  of  discovery  in  major  private  suits  often  yield  much 
more  evidence  than  is  required  for  a  federal  criminal  case  arid  most  plaintiffs 
(absent  settlement)  find  great  benefit  in  laying  their  evidence  before  the  trier 
of  fact. 

The  Level  of  Federal  Antitrust  Activity 

Consider  the  recent  history  of  enforcement  by  the  Antitrust  Division  of  the 
Department  of  Justice.  As  shown  by  the  data  on  Table  3,  over  the  10  years  since 
1965  (fiscal  year)  the  government  has  filed  an  average  of  only  58  antitrust  cases 
(both  criminal  and  civil)  per  year,^  although  there  has  been  an  apparent  increase 
in  activity  in  recent  years.  On  average,  only  15  of  these  have  been  criminal  cases 
and  most  criminal  cases  have  related  to  price  fixing  so  Title  VI  is,  in  actuality, 
an  attempt  to  malce  710I0  pleas  in  a  specific  type  of  case — price  fixing — prima  facie 
evidence  in  civil  cases.  This  is  one  reason  why  I  favor  this  legislation.  In  the  last 
decade  usually  only  about  40  individuals  have  been  indicted  in  each  year  (See 
Table  3) .  However,  in  the  last  two  years,  there  has  been  a  sharp  rise  in  the  number 
of  criminal  indictments.  The  details  of  the  cases  filed  in  1973  and  1974  are  set 
forth  on  Table  5. 

The  apparent  increase  to  20  cases  in  1973  and  34  cases  in  1974  should  be  viewed 
with  some  caution  because  some  "cases"  overlap  and  reflect  a  common  set  of  facts 
and/or  a  single  investigation  bj?"  the  Justice  Department.  In  1973,  the  19  criminal 
price  fixing  cases  include  two  suits  involving  microscopes  in  San  Francisco  and 
three  cases  involving  nylon  twine  in  Memphis  and  Birmingham.  In  1974,  seven  of 
the  21  criminal  price  fixing  cases  related  to  highway  contractors  conspiring  in 
Illinois;  there  were  also  two  paper  label  cases  in  San  Francisco  and  three  rein- 
forcing steel  bar  cases  in  Texas. 

Two  observations  are  in  order  regarding  simply  the  number  of  cases  filed  by  the 
Antitrust  Division.  The  numbers  alone  can  be  misleading  since  cases  of  the  mag- 
nitude of  the  currently  pending  civil  actions  against  IBM  and  against  AT  &  T 
can  be  extremely  far-reaching  both  in  terms  of  potential  direct  impact  on  the  in- 
dustries involved  and  in  terms  of  the  deterrent  effect  on  large  firms  in  other 
industries. 

Second,  the  level  of  activity  of  the  Antitrust  Division  probably  is  more  a  function 
of  Congressionally  determined  budgets  than  a  lack  of  desire  for  active  enforce- 
ment.^  Consider  the  data  set  forth  on  Table  4.  In  fiscal  1905,  the  Division's  budget 
was  just  over  $7  million;  by  fiscal  1974  it  had  risen  to  $13  million.  Over  the  same 
time  span  the  number  of  cases  rose  from  43  to  67  so  that  there  was  a  modest 
increase  of  only  18  percent  in  the  average  dollars  of  budget  per  case  filed.  Thus  it 
would  appear  that  the  Division  is  maximizing  its  case  load,  given  its  budget. 

In  recent  years,  while  the  Justice  Department  has  been  filing  well  under  100 
antitrust  suits  each  year,  the  efforts  of  state  governments  and  the  private  bar 
have  resulted  in  an  increase  in  private  suits  from  less  than  500  annually  ten  years 


5  As  mentioned  by  previous  witnesses  Kauper,  Riphm  and  Wilson.  As  dirrrtly  contradicted  (incorroctlj) 
by  Professor  Adams  (p.  2).  Thus,  I  find  myself  in  accord  with  the  previous  testimony  of  Messrs.  Kaupi^r, 
Riehni  and  Wilson.  I  contend  that  recent  history  tends  to  estalilish  that  the  impression  of  ineiTecluaJity 
created  by  Professor  Adams'  testimony  is  incorrect,  viz:  "  By  entering  such  a  plea,  therefore,  the  defendant 
effectively  precludes  the  filing  of  numerous  triple  damage  actions,  because  these  car-,  realistically  be  attempted 
only  where  the  plaintiff  is  able  to  rely  on  a  final  judgment  in  prior  government  action  as  prima  facie  evidence. 
In  short,  the  nolo  plea  becomes  a  protective  device  which  enables  the  antitrust  violator  to  short-circuit  the 
imminent  threat  of  triple  damage  remedies  for  the  victims  of  his  misfeasance." 

<  1  his  number  is  somewhat  misleading  since  often  .Justice  files  companion  civil  and  criminal  cases  and  alf  o 
frequently  files  a  multiplicity  of  civil  actions  generally  relating  to  the  same  set  of  facts.  (See,  for  example,  the 
recent  West  Coast  sugar  cases  wherein  three  criminal  indictments  were  handed  down  along  with  two  civil 
complaints. 

6  S.  1136,  now  pending,  which,  over  3  years,  would  triple  the  budgets  of  the  Antitrust  Division  and  the 
Federal  Trade  Commission,  seems  to  be  clear  recognition  of  this  situation 
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ago  to  over  1,000  in  the  last  few  years. ^  Not  only  has  the  private  bar  (including 
State  Attorneys  General)  been  by  far  more  active  by  this  measure  than  the  Anti- 
trust Division,  but  a  case  can  be  made  that  the  former  recently  has  been  eflfective 
both  in  "detecting"  price  fixing  and,  if  penalties  are  a  deterrent,  much  more 
effective  in  creating  the  deterrent ;  ^  this  deterrent,  of  course,  is  not  criminal  pen- 
alties but  rather  damages  which,  if  awarded  after  trial,  equal  three  times  the 
amount  of  overcharges  to  the  plaintiffs  resulting  from  anti-competitive  activities.* 

The  potential  importance  of  this  amendment  perhaps  is  cast  in  perspective  by 
the  data  shown  on  Tables  1,  2  and  3.  In  the  last  10  years,  the  Antitrust  Division 
has  filed  149  criminal  suits.  Our  count  shows  that  681  firms  and  424  individuals 
were  indicted.  The  cases  for  73  of  the  firms  and  59  of  the  individuals  are  still 
pending.  Of  the  617  firms  whose  cases  are  disposed  of  (at  least  at  the  trial  level), 
530  (85.9  percent)  pleaded  nolo  contendere  and  52  (8.4  percent)  pleaded  not  guilty. 
Of  this  latter  group  27  were  found  innocent  and  25  were  found  guilty.  Finally, 
12  firms  pleaded  guilty  (all  in  1974  and  all  in  related  cases,  after  nolo  pleas  were 
rejected  by  the  trial  Judge)  and  23  indictments  were  dismissed. 

The  pattern  for  individuals  is  generally  similar.  Of  the  372  individuals  v/hose 
cases  are  disposed  of,  336  (90.3  percent)  pleaded  nolo  contendere,  and  32  (8.6 
percent)  pleaded  not  guilty.  Twenty  of  these  were  found  innocent  and  12  were 
found  guilty.  Only  one  guilty  plea  was  entered  by  an  individual  and  three  indict- 
ments were  dismissed. 

Enactment  of  Title  VI  would  probably  lead  to  some  combination  of  two  results. 
Some  defendants,  of  course,  would  continue  to  plead  nolo  and  others  who  would 
otherwise  have  so  pleaded  ~\vould  plead  not  guilty  and  potentially  stand  trial.  It 
has  been  suggested  ^  that  this  would  result  in  a  sharp  increase  in  the  number  of 
trials,  further  taxing  the  Antitrust  Division's  limited  resources.  Two  observations 
seem  in  order:  if  the  Division's  resources  were  not  expanded,  the  result  could  be 
a  reduction  in  the  number  of  indictments,  an  event  certainly  contrary  to  the 
overall  goals  of  S.  1284;  on  the  other  hand,  federal  criminal  antitrust  cases  usually 
are  "hard-core"  cases  with  evidence  well  developed  prior  to  the  issuance  of  an 
indictment.  Consequently^,  trial  in  such  cases  may  involve  relatively  little  in- 
cremental effort  and  thereby  relatively  little  more  resource  allocation  by  the 
Division.'" 

Benefits  to  Private  Plaintiffs 

As  mentioned  above,  the  overwhelming  bulk  of  antitrust  cases  are  filed  by 
private  parties  plaintiff.  Many  of  the  larger  of  these  cases  (in  fact,  most)  have 
been  settled  prior  to  trial.  Consequently,  detailed  information  on  the  sales  in- 
volved and  the  amount  of  settlements  is  sparse.  However,  some  examples  are 
available  and  we  have  summarized  these  on  Table  6.  One  recent  example  is  in  the 
Tetracycline  cases.  Several  classes  of  plaintiffs  have  been  (or  still  are)  involved; 
to  date  the  defendant  drug  companies  have  paid  more  than  $195  million  in 
settlements.il 

In  the  Gypsum  cases,  one  private  suit  i^  was  tried  with  an  award  of  $3  million 
for  the  plaintiffs  and,  subsequently,  settlements  amounting  to  approximately  $75 
million  were  obtained  by  private  litigants. '^  Another  example  is  the  settlement 
for  $10  million  by  a  nationwide  class  in  actions  brought  against  manufacturers 
and  distributors  of  burglar-protection  systems.'*  Large  awards  also  have  been 


«  The  data  on  private  suits,  just  as  those  for  federal  actions,  involve  overstatement  since  it  is  not  unusual 
for  separate  suits  to  be  filed  by  many  plaintiffs  on  essentially  the  same  set  of  facts. 

'  It  should  be  noted  that  often  private  suits  are  in,stituted  after  a  successful  government  suit.  However, 
particularly  in  recent  years,  many  important  damage  eases  have  been  filed  where  there  is  no  reliance  upon 
a  prior  federal  suit.  Current  examples  include,  among  others,  the  Teltx  case,  the  Gypsum  cases,  the  Western 
Asphalt  cases  and  the  Cast  Iron  Pipe  cases. 

8  The  important  role  that  private  damage  suits  has  played  in  antitrust  enforcement  is  widely  recognized: 
"While  injunctive  relief  is  generally  corrective  in  form,  the  treble  damage  remedy  clearly  has  an  important 
element  of  deterrence  built  into  it.  This  element  of  deterrence  has  been  particularly  important  as  a  prac- 
tical matter  because  the  criminal  sanctions  in  the  Sherman  Act  have  been  woefully  inadequate  for  genera- 
tions," Donald  I,  Baker,  "Antitrust  Relief  and  the  Role  of  the  Government  in  Obtaining  It,"  Remarks 
prepared  for  Delivery  at  the  Eighth  New  England  Antitrust  Conference,  Boston,  Massachusetts,  Novem- 
ber 1,  1974, 

«  See  page  41  of  the  Testimony  of  Assistant  Attorney  General  Kauper. 

'"  To  the  contrary,  however,  note  the  Division's  experience  in  Case  1622.  17,5.  v.  Chas.  PAzer  &  Co..  Inc.. 
el  al. 

n  The  Wall  Street  Jcmrnal,  October  18,  1973. 

"2  Wall  Products  Co.  v.  National  Gypsnm  Co.,  357  F.  Supp.  832, 

w  The  Bureau  of  National  Affairs,  Inc.,  Antitrust  and  Trade  Regulation  Report,  No.  645,  January  8,  1974, 
p.  A-1. 

"  City  of  Detroit,  et  al.  v.  GrinneU  Corp.,  495  F.2d  448, 
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obtained  in  suits  which  are  not  class  actions.  Telex  was  awarded  $260  million  in 
damages,  before  an  offset  of  $21.9  million,  in  its  suit  against  IBM  "  and  Zenith 
was  awarded  nearly  $19  million  in  its  suit  against  Hazeltine.'e  The  Westem 
Asphalt  "  cases  recently  were  settled  for  over  $24  million,  the  Oklahoma  Asphalt  '* 
case  was  tried  to  a  jury  which  found  damages  of  $4.9  million  after  trebling  and  a 
case  in  Washington  State  in  as  unusual  an  industry  as  mint  oil  recently  was 
settled  prior  to  trial  for  over  $13.,j  miUion.i*  Contrast  these  amounts  with  the 
level  of  fines  shown  on  Table  1.  If  monetary  penalties  are  a  means  to  preventing 
antitrust  violations,  the  threat  of  successful  damage  actions  by  private  plaintiffs 
must  be  by  far  the  most  effective  deterrent  extant.  In  other  words,  private  suits 
can  result  not  in  fines  equalUng  some  fractioii  of  the  ill-gotten  gains,  but  in  damages 
equalling  a  multiple  of  those  gains. 

The  significant  point  in  this  recitation  of  private  suits  is  that  many  of  the  cases 
mentioned  above  did  not  benefit  from  prior  government  action.  These  cases  re- 
sulted from  the  actions  of  State  Attorneys  General  and  mem])ers  of  the  private  bar. 
The  tortuous  history  of  many  of  these  cases  is  eloquently  summarized  by  the  fol- 
lowing words  of  one  of  the  nation's  leading  federal  judges,  the  Honorable  George 
H.  Boldt  who,  in  the  above  mentioned  mint  oil  Htigation,  stated: 

"I  want  to  point  out  that  in  this  litigation  there  was  no  indictment,  no  guilty  or 
nolo  plea,  no  government  investigation  available  to  the  plaintiffs,  all  of  which  are 
often  available  to  the  plaintiffs  in  similar  cases.  None  of  those  extremely  important 
aids  to  plaintiffs  were  available  to  the  plaintiffs  and  their  counsel  in  this  litigation. 
In  these  circumstances,  plaintiffs'  counsel  had  the  extremely  difficult  problem  of 
searching  for  evidence  to  support  the  complaint  prior  to  a  filing  in  the  fh-st  place, 
and  thereafter  during  the  several  years  of  discovery  searching  for  further  evidence 
to  support  plaintiff's'  allegations  as  to  both  Hability  and  damages.  This  must  have 
been  a  Herculean  task.  Indeed,  the  vigorous  and  continuing  opposition  by  defend- 
ants' counsel,  in  a  perfectly  proper  way  as  they  were  bound  to  do  for  their  cHents, 
nevertheless  presented  very  real  problems  for  the  plaintiffs'  counsel  at  every  step 
of  the  way. 

"The  Dwyer  firm  has  an  excellent  reputation  for  integrity,  experience  and  energy 
in  developing  and  trying  cases  of  this  type.  However,  it  is  a  relatively  small  firm 
of  about  ten  lawyers  or  thereabouts.  This  firm  singlehandedl,y,  as  it  were,  was  op- 
posed by  equally  capable,  successful  and  vigorous  attorneys.'  Each  defendant  was 
represented  by  a  different  firm  in  the  Seattle-Tacoma  area  of  the  highest  quality 
and  finest  reputation,  and  in  addition,  was  also  represented  by  one  or  more  dis- 
tinguished counsel  from  other  areas,  New  York,  Washington,  D.C.,  Chicago,  and 
others. 

"To  put  it  simplj^,  as  a  former  boy  from  Montana  would  put  it,  a  single  firm  was 
opposed  by  twelve  of  the  ablest  firms  in  this  country,  making  the  odds,  as  I  cal- 
culate it,  twelve  to  one,  or  to  put  it  another  waj',  a  David  and  Goliath  situation.  It 
now  appears  that  the  odds  M^ere  even,  a  most  extraordinary  professional  feat. 

"I  have  presided  in  many  anti-trust  litigations,  several  of  which  were  class  ac- 
tions involving  the  peculiar  problems  incident  to  that  type  of  litigation.  Up  to  this 
time,  despite  my  anti-trust  experience  all  over  the  United  States,  I  have  never 
seen  a  single  firm,  however  large,  pitted  against  such  an  imposing  array  of  the  high- 
est type  of  legal  talent.  The  successful  conclusion  of  this  htigation  is  indeed  a  high 
tribute  to  the  Dwyer  firm,  and  to  the  high  standards  of  legal  practice  in  the  West- 
ern District  of  Washington,  of  which  I  have  always  been  proud  in  all  my  legal 
travels  because  I  have  never  found  better  legal  representation  anywhere  than 
right  here  at  home.  I  can't  resist  stating  this  publicly  of  record. 

Finally,  as  to  Title  VI,  I  have  some  doubt  as  to  the  value  of  prima  facie  evidence 
in  many,  if  not  most,  private  suits.  Large  private  suits  (whether  or  not  class 
actions)  most  often  involve  very  protracted  discovery.  For  example,  discovery  ran 
over  six  years  in  Western  Asphalt,  over  five  years  in  Mint  Oil  and  over  six  years 
in  Tetracycline.  These  examples  are  not  unusual.  Discovery  as  extensive  "as  is 
common  in  private  litigation  usually  will  mean  that  plaintiff's  counsel  is  well 

'6  Telex  Corp.  v.  IBM  Corp.,  367  F.  Supp.  -258,  Reversed  on  Januarj"  24, 1975  bv  the  Court  of  Appeals  for 
the  10th  Circuit.  " 

"  Zenith  Radio  Corp.  v.  Hazeltine  Research  Inc.,  401  U.S.  321. 

1'  In  Re  Western  Liquid  Asphalt  Cases,  United  States  District  Court,  Northern  District  of  California,. 
Master  File  No.  50173  R.E.S.  Civil. 

•8  fitate  of  Oklahoma,  ex  ret.  Charles  Neshitt.  Attorney  General,  v.  Allied  Materials,  Corp.,  et  al..  United  States 
Distnct  Court,  Western  Distnct  of  Oklahoma,  Civil  No.  65-344. 

"  Jack  Labhee,  et  al.,  v.  Win.  Wrigley,  Jr.,  Co.,  et  al.,  United  States  District  Court,  Westem  District  ofiWash- 
ngton,  Civil  No.  4029. 
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prepared  for  a  trial  on  the  merits — as  is  defendants'  counsel.  To  be  sure,  a  prima 
facie  case  as  to  liability  would  be  welcomed  by  any  plaintiff.  However,  given  the 
depth  of  discovery,  the  plaintiff's  strategy  probably  more  often  than  not  will  be 
to  attempt  to  lay  before  the  court  all  the  proof  the  government  had  and  as  much 
more  as  he  possibly  can.  Under  such  strategy,  the  prima  facie  value  of  a  prior 
plea  of  7iolo  contendere  may  be  rather  small.  Nevertheless,  since  it  appears  that 
Title  VI  primarily  will  go  to  hard-core  price  fixing,  I  favor  its  adoption. 

TITLE  IV 

Title  IV,  as  I  understand  it,  would  give  to  the  Attorney  General  of  any  state 
the  right  to  sue  as  parens  patriae  for  damages  to  persons  in  his  state  and/or  for 
damages  to  the  general  economy  of  his  state. 

I  generally  favor  the  thrust  of  these  provisions  but  I  do  not  favor  certain  sub- 
sections and  have  substantial  difficulty  with  the  workability  of  one  portion. 
Specifically: 

1.  The  provision  (Sec.  4D)  which  would  permit  the  Attorney  General  of  the 
United  States  to  become  parens  patriae  of  persons  residing  in  those  states  wherein 
state  action  is  not  taken  should  be  deleted. 

2.  The  parens  patriae  provision  (Sec.  4C(a)(l))  should  mot  include  corporate 
persons  and  should  be  limited  to  natural  persons  and  political  subdivisions. 

3.  The  section  relating  to  proof  of  damages  (Sec.  4C(c))  should  be  substantially 
modified  or  deleted. 

4.  The  provision  permitting  collection  of  damages  "to  the  general  economy"  of 
a  state  (Sec.  4C(a)(2))  is  fraught  with  peril  and  could  become  a  morass  to  plague 
the  efficient  administration  of  justice. 

Limit  Parens  Patriae  to  States 

My  opposition  to  permitting  the  United  States  Attorney  General  to  act  as 
parens  patriae  for  state  citizens  is  based  upon  at  least  two  grounds.  First,  there  is 
more  than  ample  evidence  that  states  can  and  do  very  effectively  and  vigorously 
prosecute  antitrust  damages  claims.  The  activities  in  recent  years  of  California, 
Washington,  Oregon,  Arizona,  Kansas,  Illinois,  Oklahoma,  New  York  and  New 
Jersey  among  others,  convince  me  that  states  can  and  do  act  effectively.  Sub- 
stantial resources  are  not  a  necessary  prerequisite.  Some  states  (California  and 
New  Jersey,  for  example)  do  maintain  competent  in-house  antitrust  counsel. 
However,  others  (Washington,  Arizona  and  Kansas,  for  example)  have  very 
effectively  relied  on  members  of  the  private  bar  for  antitrust  counsel  with  con- 
tingent fees  as  the  principal  means  of  finance. 

Second,  this  provision  could  have  the  unintended  effect  of  discouraging  the 
growth  of  antitrust  capabilities  at  the  state  level.  This  might  dampen  the  vigor 
of  those  states  which  presently  actively  pursue  antitrust  goals  and  tend  to 
discourage  the  development  of  such  policies  in  those  states  which  presently  are 
less  active.  Neither  of  these  results  is  consistent  with  the  goals  of  S.  1284.  The 
resources  of  the  U.S.  Attorney  General  are  now  available  and  without  this  pro- 
vision would  remain  available  to  enforce  the  antitrust  laws;  but  the  development 
of  supplementary  state  resources  might  be  hindered  by  it. 

Limit  Parens  Patriae  to  Natural  Persons  and  Political  Subdivisions 

Limitation  of  the  parens  patriae  provision  to  natural  persons  and  political  sub- 
divisions is  desirable  principally,  I  believe,  since  individuals  presently  often  are 
unable  to  pursue  relief.  I  know  of  no  significant  evidence  which  might  suggest 
that  aggrieved  business  entities  have  been  or  in  the  future  seriously  will  be  impeded 
in  efforts  to  redress  grievances.  Hence,  there  is  no  need  to  further  complicate  the 
egal  framework  of  antitrust  by  this  provision. 

^Modify  or  Delete  the  Section  on  Proof  of  Damages 

Section  4C  (c)(1)  provides  that  it  shall  not  be  necessary  to  prove  individual 
claims  of  persons  or  political  subdivisions  (i.e.,  the  fluid  class  recovery)  and  further 
would  codify  the  use  of  "statistical  or  sampling  methods,"  "pro  rata  allocation" 
of  overcharges  and  "such  other  reasonable  system  of  estimating  aggregate 
damages." 

Proof  of  damages  when  the  claim  is  for  damages  "to  the  general  economy"  I 
consider  below  as  a  separate  matter. 

I  see  no  reason  to  abandon  the  present  "rules"  regarding  proof  of  damages  just 
for  parens  patriae  suits,  with  one  possible  exception.  First,  specific  proof  of  injury 
(impact)  and  specific  proof  of  amount  of  injury  (damages)  should  be  required  to- 
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the  maximum  feasible  extent.  For  the  most  part  (yet  with  some  horrendous 
exceptions)  it  appears  that  the  courts  have  effectively  resolved  the  substantial 
difficulties  encountered  when  a  plaintiff's  expert  attempts  to  reconstruct  a  "but 
for"  world.  This  is  not  to  minimize  the  problem,  for  it  indeed  is  formidable; 
but  as  the  law  has  evolved,  a  rough  balancing  of  plaintiffs'  rights  and  defendants' 
rights  has  been  achieved. 

Plaintiffs  presently  are  not  precluded  from  using  samples  and  statistical 
methods.  But  there  are  valid  and  invalid  samples  and  better  and  worse  statistical 
methods.  The  adversary  system  provides  the  mechanism  for  sorting  out  one  from 
the  other.  The  problems  are  complex  and,  in  my  judgment,  the  samples  or  statis- 
tical methods  appropriate  in  any  single  controversy  depend  heavily  on  the  facts 
of  that  controversy.  Hence,  I  conclude  that  permission  to  use  "staticstial  or  sampl- 
ing methods"  bj''  statute  would  unnecessarily  introduce  an  undesirable,  vague 
and  imprecise  standard  of  proof  into  antitrust  damage  actions. 

But,  what  of  the  parens  patriae  case  where  the  allegation  is,  say,  overcharges 
of  a  nominal  amount  per  unit  on  a  widely  sold  consumer  product  (the  "potato 
chip"  example)?  In  this  situation  proof  of  purchase  by  an  individual  purchaser, 
especially  a  natural  person  may  be  a  virtual  impossibility.  Yet  public  policy  should 
not  permit  the  alleged  offenders,  if  proven  to  be  offenders,  to  retain  their  ill-gotten 
gains.  A  dilemma  is  presented,  and  I  fear  the  solution  may  be  difficult  to  codify. 
I  suggest,  however,  the  Committee  consider  a  provision  not  which  permits  fluid 
class  recovery,  but  rather  a  provision  which  states  that  such  an  approach  shall 
not  be  prohibited  where  proof  convinces  the  trier  of  fact  that  only  by  permitting 
such  a  means  of  recovery  will  the  ends  of  justice  be  met;  the  burden  of  such  proof 
should  rest  upon  the  advocate  of  such  an  approach — most  certainly  the  plaintiff^ 

Damages  to  the  General  Economy  of  the  State 

Section  4C(a)  (2)  would  permit  a  parens  patriae  suit  for  "damages  to  the  general 
economy"  of  a  state  or  political  subdivision.  As  an  economist  who  has  struggled 
long  and  hard  v.-ith  the  niATiad  problems  of  antitrust  damages  quantification,  I 
have  substantial  doubt  about  the  desirability  of  this  provision. 

To  begin  with,  the  terminology,  by  necessity,  is  vague  and  amorphous.  Quan- 
tification of  such  damages  could  present  problems  far  beyond  anything  heretofore 
encountered  in  antitrust  litigation.  Take,  for  example,  what  might  transparently 
appear  to  be  a  straightforward  set  of  h5rpothetical  facts.  Suppose  that  it  were 
established  that,  by  virtue  of  conspiracy,  prices  to  a  local  government  were  above 
competitive  levels  by  10  percent  on  50  percent  of  its  purchases.  One  could  find 
that,  as  a  result,  taxes  were  inflated  by  5  percent.  An  imaginative  economist 
might  conclude  that,  as  a  result,  the  affected  community  lost  certain  business 
activities  because  of  its  high  taxes  and  thus  this  locale  suffered  adversely.  Payrolls 
should  have  been  higher,  employment  greater,  etc.  (Note  that  the  damage  to  the 
plaintiff  community's  economy  might  be  equal  to,  and  offset  by  the  "benefit" 
to  another  community — in  or  perhaps  out  of  the  plaintiff  state.) 

What  are  the  damages  in  such  a  circumstance?  Lost  wages  and  salaries — 
probably  yes— but  for  how  many  years?  And  what  of  the  multiplier  effect?  More 
jobs  beget  still  more  jobs  both  in  support  and  allied  industries  and  in  retail  trade 
generally.  How  far  is  the  chain  of  impact  to  run?  What  standards  of  proof  should 
be  applied?  These  questions  are  far  too  difficult  to  answer  with  the  degree  of 
certainty  presently  (and  appropriately)  required.  I  would  urge  deletion  of  this 
section. 

TITLE    VII 

Title  VII,  among  other  things,  would  amend  the  Clayton  Act  by  adding  a  new 
Section  21  on  complex  cases.  The  thrust  of  this  section  I  applaud.  However,  I 
question  such  use  by  the  courts  of  economic  experts,  especiallj^  if  the  provision 
contemplates,  as  it  seems  to  do,  ex  parte  use  of  such  experts. 

Unfortunately  (or  perhaps  fortunately)  economics  still  is  far,  far  from  a  hard 
science.  Economists'  interpretations  of  the  same  set  of  facts  often  vary.  These 
differences  in  antitrust  cases  are  best  resolved  by  the  adversary  process.  The 
court's  expert  most  probably  would  not  be  subject  to  this  process — in  which 
event  the  ends  of  justice  rarelj^  would  be  enhanced  by  this  provision. 
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TABLE  2.— FINAL  PLEA  AND/OR  DISPOSITION  IN  CRIMINAL  CASES  INSTITUTED  BY  THE  DEPARTMENT  OF  JUSTICE 

FROM  1965  TO  1974 


Plea  of  not  guilty 

Plea  of 
guilty 

(4) 

Dismissed' 
(5) 

Year  of  indictment: 
Defendant  indicted 

Plea  of  nolo 
contendere 

(1) 

Verdict  of 
not  guilty 

(2) 

Verdict  of 
guilty 

(3) 

Total,  columns 
(1)  through  (5) 

(6) 

1965: 

Firms' 

53 
31 

12  .. 

4  .. 

72 

Individuals 

36 

Total 

84 

16  .. 

108 

1966: 

Firms'... 

Individuals 

79  .. 
55  .. 

5  ... 

4  ... 

89 
60 

Total 

134  .. 

9  ... 

149 

19S7: 

Firms' 

Individuals 

70  .. 
65  .. 

1  .... 
1  ... 

71 
67 

Total 

135  .. 

2  ... 

1 

138 

1968:3 

Firms' 

Individuals 

76  .. 
29  .. 

2  ... 
2  ... 

9 

87 

31 

Total 

105  .. 

4  ... 

9 

118 

1969: 
Firms' 

3  ... 
2  ... 

3 

Individuals 

2 

Total 

5  ... 

5 

1970: 

Firms' 

Individuals 

37 
28 

5 
7  .. 

6  ... 

48 
35 

Total 

65 

12 

6  ... 

83 

1971: 

Firms' 

Individuals* 

34 
12 

3  .. 

4  .. 

37 

16 

Total 

46 

7  .. 

53 

1972:5 
Firms' 

72 
46 

4  .. 

4  .. 

76 

Individuals 

50 

Total 

118 

8 

126 

_ 

1973:' 

Firms'. 

50 
32  .. 

1 

2  .... 

1 

54 

Individuals 

32 

Total 

82 

1 

2  .... 

1 

86 

1974:7 
Firms' 

59 
38 

2 
1 

6 
3 

12 
1  .. 

1 

80 

Individuals 

43 

Total 

97 

3 

9 

13 

1 

123 

Total,  10  yr: 

Firms' 

Individuals 

530 
336 

27 
20 

25 
12 

12 

1 

23 
3 

617 
372 

Total 

866 

47 

37 

13 

26 

989 

'  Includes  nolle  prosequi. 

» Includes  corporations,  firms,  and  associations. 

'  Excludes  5  firms  and  8  individuals  in  1  pending  case. 

*  Excludes  1  fugitive  defendant. 

5  Excludes  6  firms  in  2  pending  cases. 

6  Excludes  15  firms  and  19  individuals  in  2  pending  cases. 

7  Excludes  38  firms  and  24  individuals  in  15  pending  cases. 

Source:  "Trade  Regulation  Reporter"  (Washington,  D.C.:  Commerce  Clearing  House,  Inc.),  1965  through  1974.  Anti- 
trust Division,  Department  of  Justice. 
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TABLE  3.-ANTITRUST  CASES  FILED  BY  THE  DEPARTMENT  OF  JUSTICE  AND  BY  PRIVATE  PARTIES  1965-74 


Number  of  antitrust 

cases  filed  and  number  of  individuals  in 

dieted  by  the  Department 

Number  of 

of  Justice 

private 

antitrust 
cases 

Criminal 

Civil 

Total 
criminal 

filed  in 
U.S. 

Indi- 

1 

Price 

Monopo- 

viduals 

Price 

Monopo- 

and 

district 

Fiscal  year 

fixing 

lization 

Total 

indicted 

fixing 

lization 

Merger 

Total 

civil 

courts' 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

1965 

7 

1 

10 

41 

13 

6 

17 

33 

43 

446 

1966.. 

12 

0 

12 

43 

14 

5 

14 

32 

44 

444 

1967 

16 

D 

17 

70 

26 

6 

7 

36 

53 

536 

1968 

10 

1 

10 

48 

9 

3 

20 

40 

50 

659 

1969 

13 

2 

14 

28 

10 

3 

26 

39 

53 

740 

1970 

4 

0 

5 

14 

15 

11 

15 

54 

59 

877 

1971.. 

9 

2 

12 

34 

14 

15 

24 

52 

64 

1,003 

1972 

14 

1 

15 

24 

31 

13 

19 

72 

87 

1,203 

1973.. 

19 

1 

20 

42 

19 

5 

16 

42 

62 

1,152 

1974. 

21 

3 

34 

84 

10 

6 

31 

33 

67 

1,230 

1  Data  for  1964  through  1972  exclude  transfers  of  cases  from  one  district  court  to  another;  data  on  number  of  transfers 
are  not  available  for  1973  and  1974. 

Note:  Detail  may  not  add  to  total  since  some  cases  involve,  for  example,  both  price  fixing  and  monopolization  charges 
while  other  cases  such  as  contempt  proceedings  are  not  separately  shown. 

Source:  U.S.  Department  of  Justice,  "Annual  Report  of  the  Attorney  General  of  the  United  States;"  U  S.  Administrative 
Office  of  the  United  States  Courts,  "Annual  Report  of  the  Director,"  unpublished  data  for  1974  were  obtained  from  the 
Department  of  Justice  and  the  Administrative  Office  of  the  U.S.  District  Courts. 

TABLE  4.-ANNUAL  BUDGET  FOR  THE  ANTITRUST  DIVISION  OF  THE  DEPARTMENT  OF  JUSTICE,  1965-74 


Fiscal  year 


1965.. 

1956 , 

1967.... 

1968 

1969 

1970 

1971 _ 

1972 

1973... 

1974 

Total  10  yr 98,669,000 


Budget 
(1) 

Total 

number  of 

criminal  and 

civil  cases 

(2) 

Average 

amount 

per  case 

(3) 

.      $7, 072,  000 

43 
44 
53 
50 
53 
59 
64 
87 
62 
87 

$164,  465 

7,175,000 

163, 068 

7,  495,  000 

141,415 

7,  820,  000 

8,352,000 

9,761,000 

11.079,000 

,      12,060,000 

.      12,836,000 

13,019,000 

156, 400 
157, 585 
165,441 
173, 109 
138,621 
207,  032 
194,  313 

582 


166, 098 


Source:  Antitrust  Division,  Department  of  Justice. 
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TABLE  6.— MAJOR  PRIVATE  ANTITRUST  SUITS  IN  WHICH  DAMAGES  HAVE  BEEN  COLLECTED  OR  AWARDED 


Previous 
Damages  collected    Government 
Case  or  awarded  case 

(1)  (2) 


Aloha  Airlines,  Inc.  v.  Haw/aiian  Airlines,  Inc $4,  500, 000.  00  No 

Irvin  Bray,  et  a!.,  v.  Safeway  Stores,  Inc.,  The  Great  Atlantic  &  Pacific  Tea  Co.,  Inc., 

The  Kroger  Co 32,700,000.00  No. 

In  Re  Cast  Iron  Pipe  Antitrust  Cases _ 10,  083,  442. 12  No 

City  of  Detroit,  et  al.,  v.  Grinnell  Corp.,  et  al 10,  OOO' 000.  00  Yes. 

In  Re  Coordinated  Pretrial  Proceedings  in  Antibiotic  Antitrust  Actions 1 195, 000,  000. 00  Yes  2 

Abraham  Grunin  V.  International  House  of  Pancakes 3  12,500  000  00  No 

In  Re  Gypsum  Cases 75,  000,' 000.  00  No. 

Jack  Labbee,  et  al.,  v.  Wm.  Wrigley,  Jr.,  Co.,  et  al 13,  580,  000.  00  No. 

James  v.  Phoenix  Real  Estate  Board,  Inc .,. < 5 10,  000,  000.  00  No 

Mount  Hood  Stages,  Inc.,  d/b/a  Pacific  Trailways  v.  The  Greyhound  Corp.  and  '       ' 

Greyhound  Lines,  Inc _.. _ 14,396,090.00  No. 

Ohio-Seaiy  Mattress  Manufacturing  Co.  of  Cleveland  v.  Sealy,  Inc.,  of  Chicago 20,  400,  000.  00  Yes  » 

State  of  Oklahoma,  ex  rel.  Charles  Nesbitt,  Attorney  General,  v.  Allied  Materials 

Corp.,  etaL-.. 4,906,864.31  No. 

Telex  Corp.  v.  International  Business  Machines  Corp ^  21,  900,  000.  00  No. 

Treadway  Companies  v.  Brunswick  Corp 2,  395^  440.  00  No. 

In  Re  Western  Liquid  Asphalt  Cases ..  24,484^000.00  No 

Zenith  Radio  Corp.  v.  Hazeltine  Research,  Inc s  19,'  oooi  000. 00  No 


iQver. 

-  Government  case  is  pending. 

s  Value  of  revisions  In  franchise  and  equipment  lease  agreements. 

4  Up  to. 

8  Deferred  credits  made  available  to  plaintiffs  who  resell  their  homes  before  1982. 

«  United  States  v.  Sealy,  Inc.,  was  not  used  as  prima  facie  evidence  by  the  plaintiff. 

'  Damages  awarded  to  IBM;  originally  $260,000,000  in  damages  was  awarded  to  Telex. 

*  Nearly. 


Source:  "Trade  Regulation  Reporter"  (Washington,  D.C.:  Commerce  Clearing  House,  Inc.).  "Antitrust  and  Trade 
Regulation  Report"  (Washington,  D.C.:  Bureau  of  National  Affairs).  "In  Re  Cast  Iron  Pipe  Antitrust  Cases,"  Notice  of 
Final  Settlement,  Nov.  15,  1974.  The  Wall  Street  Journal,  Oct  18,  1973.  Seattle  Times,  May  16, 1975. 


Antitrust  Cases  in  Which  INIr.  Max  Has  Been,  or  Is,  Involved 

]Mr.  Max  has  been  or  is  involved  as  a  consultant  in,  among  others,  the  following 
antitrust  cases: 

1.  U.S.  V.   The  Watchmakers  of  Switzerland  Information  Center,  Inc. 

2.  Herman  Schwabe,   Inc.  v.    United  Shoe  Machinery  Corporation. 

3.  International  Shoe  Machine  Corporation  v.  United  Shoe  Machinery  Corporation. 

4.  Haverhill  Gazette  Co.  v.  The  Union  Leader  Corporation. 

5.  hi  the  Matter  of  Columbia  Broadcasting  System,  Inc.,  et  al. 

6.  Slate  of  Oklahoma,  ex  rel.  Charles  E.  Nesbitt,  Attorney  General  v.  Allied  Ma- 

terials Corp.,  et  al. 

7.  Standard  Industries,  et  al.  v.  The  Skelly  Oil  Co.,  et  al. 

8.  Harold  E.  Kohn,  Trustee,  et  al.  v.  American  Metal  Climax,  Inc.,  et  al. 

9.  The  Cast  Iron  Pipe  Antitrust  Cases. 

10.  Carlson  Compayiies,  Inc.  et  al.  v.  The  Sperry  and  Hutchinson  Company. 

11.  State  of  Illinois,  et  al.  v.  Harper  &  Row  Publishers,  Inc.,  et  al. 

12.  State  of  Oregon  v.  Standard  Oil  Company  of  California,  et  al. 

13.  State  of  Washington,  et  al.  v.  Chevron  Asphalt  Co.,  et  al. 

14.  State  of  Califorjiia  v.  Standard  Oil  Co.  of  California,  et  al. 

15.  The  State  of  Alaska  v.  Chevron  Asphalt  Co.  of  California,  et  al. 
IG.  State  of  Arizona,  etc.  v.  American  Petrofina,  Inc.,  et  al. 

17.  Board  of  County  Commissioners  of  the  County  of  Cxister  and  J.  D.  Metcalfe,  Inc., 

an  Oklahoma  Corporation,  for  themselves  and  for  all  others  similarly  situated 
v.  Wilshire  Oil  Company  of  Texas,  et  al. 

18.  U.S.  v.  Broadcast  Music,  Inc. 

19.  Arkansas  State  Highway  Commission  and  the  State  of  Arkansas  v.  Arkansas 

Bitumuls  Co.,  et  al. 

20.  State  of  Washington  v.  Wilson  Sporting  Goods  Co.,  et  al. 

21.  U.S.  Pipe  V.  "Automatic"  Sprinkler  Corporation. 

22.  Ireco  Chemicals,  et  al.  v.  Hercules  Powder  Company,  Inc. 

23.  Essex  Universal  Corporation  v.  Herbert  J.  Yates. 
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24.  Washington  Gas  Light  Company  v.  Virginia  Electric  and  Power  Company. 

25.  Case-Sway n-e  Co.,  Inc.  v.  SuNJklst  Growers,  Inc. 

26.  Dri-Mix  Products  Company,  Inc.  v.  General  Foods  Corporation. 

27.  F.T.C.  V.  Georgia-Pacin.c  Corporation  {Docket  No.  8843). 

28.  Record  Club  of  America,  Inc.  v.  Columbia  Broadcasting  System,  Inc.  et  al. 

29.  Record  Club  of  America,  Inc.  v.  Capital  Records,  Inc.,  et  al. 

30.  The  Fullerton  Publishing  Co.  v.  Freedom  Newspapers,  Inc. 

31.  U.S.  V.  Combustion  Engineering,  Inc. 

32.  Purex  Corp.,  Ltd.  v.  The  Procter  &  Gamble  Co. 

33.  Denny  Coiicrete  Company,  Inc.  v.  Missouri  Portland  Cement  Company,  et  al. 

34.  Murray  B.  Marsh  Company  and  Giffen  Industries,  Inc.  v.  Mohasco  Industries, 

Inc. 

35.  Kent  FrizzeU,  ex  rel.  v.  American  PetroUna  Company  of  Texas,  et  al. 

36.  Sedgwick  County,  Kansas,  el  al.  v.  American  Petrofiaa  Company  of  Texas,  et  al. 

37.  Vern  Miller,  Attorney  General  of  the  State  of  Kansas,  for  and  on  behalf  of  The 

Board  of  County  Commissioners  of  the  Counties  of  Allen,  Anderson,  et  al.  v. 
American  Oil  Company,  et  al. 

38.  Jack  Labbee,  et  al.  v.  Wm.  Wrigley,  Jr.  Company,  et  al. 

39.  Plekowski  v.  Ralston  Purina  Co. 

40.  Sam  Battle,  et  al.  v.  Ralston  Purina  Co.;  Jerry  C.  Landes,  et  al.  v.  Ralston 

Purina  Co.;  Patrick  E.  Nolan,  el  al.  v.  Ralston  Purina  Co. 

41.  City  of  San  Diego  v.  Union  Oil  Company  of  California,  et  al. 

42.  Maricopa  County  v.  American  Pelrofina  Inc.,  et  al. 

43.  City  and  County  of  San  Francisco  v.  Union  Oil  Company  of  California,  et  al. 

44.  Sonoma  County,  California  v.  Standard  Oil  Company  of  California,  et  al. 

45.  Klamath  County,  Oregon  v.  Standard  Oil  Company  of  California,  et  al. 

46.  The  Reynolds  and  Reynolds   Company  v.   Volkswagen  of  America,   Inc.   and 

Volkswagen  North  Central  Distributor,  Inc. 

47.  U.S.    V.   Amsted   Industries   Incorporated   and   Glamorgan   Pipe    &   Foundry 

Company. 

48.  Berkey  Photo,  Inc.  v.  Ea.mnan  Kodak  Company. 

49.  U.S.    V.    The   Black   and  Decker    Manufacturing    Company    and    McCullock 

Corporation. 

50.  Cranberry  Products,  Inc.  v.  Ocean  Spray  Cranberries,  Inc. 
61.  Arvin  Industries,  Inc.  v.  Maremont  Corporation. 

52.  Ocean  Labs,  Inc.  v.  Kelco  Co.  and  Merck  cfc  Co. 

53.  Peiiibone  Corporation  v.  Caterpillar  Tractor  Co. 

54.  Wheat  Farmers  Antitrust  Actions. 

55.  McCook  V.  Standard  Oil  Company  of  California,  et  al. 

56.  U.S.  V.  Bristol-Myers,  et  al. 

57.  U.S.  V.  National  Broiler  Marketing  Association. 

58.  Palmer  Data  Coproration  dibja  Compulerminal  v.  Burroughs  Corporation. 

59.  Kenneth  Rapp  v.  Dunlop  Tire  and  Rubber  Corporation. 

60.  Fuchs  Sugars  and  Syrups,  Inc.  and  Francis  J.  Prael,  d/b/a  Lewis  and  Company 

V.  Amslar  Corporation. 

61.  Consolidaled  Edison  Company  of  New  York,  Inc.  v.  Standard  Oil  Company  of 

California,  et  al.  and  Long  Island  Lighting  Company  v.  Standard  Oil  Company 
of  California,  et  al. 

62.  Marshall  Industries  v.  Internaiional  Business  Machines  Corporation. 

63.  New  Jersey  v.  Abbott  Laboratories,  et  al. 

64.  Distributing  Corporation,  et  al.  v.  Utah-Idaho  Sugar  Company,  et  al. 

65.  Internationa}  Rectifier  Corp.  et  al.  v.  American  Cyanmnid  Co.,  et  al. 

66.  In  the  Matter  of  Retail  Credit  Company. 

67.  Tennessee  Forging  Steel  Service,  Inc.  v.  Nucor  CorporatioJi. 

68.  Record  Club  of  America,  Inc.  v.  Capital  Records,  Inc.,  et  al. 

69.  Leslie  F.  English,  et  al.  v.  United  Brands  Com-pany,  et  al. 

70.  Sargent-Welch  Scientific  Co.  v.  Ventron  Corp. 

Senator  Abourezk.  The  next  witness  is  Mark  Silbergeld  of  Con- 
sumers Union. 

I  would  like  to  welcome  you,  Mr.  Silbergeld,  to  the  subcommittee 
hearings,  and  if  you  are  read}'  to  offer  your  testimony,  we  are  ready 
to  hear  it. 

Mr.  Silbergeld.  Thank  you.  Senator  Abourezk.  I  will  summarize 
as  briefly  as  I  can,  because  I  know  that  the  subcommittee  is  behind 
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schedule,  and  submit  itiy  prepared  statement'  along  with  the  attached 
comments  contained  in  a  letter  ^  to  Congressman  Rodino  regarding 
the  House's  paren  patriae  bill,  which  is  similar  to  title  IV  of  the 
legislation  under  consideration  presently,  and  which  my  prepared 
statement  indicates  is  an  attachment  thereto. 

I  will  skip  the  preliminaries  including  our  views  about  the  im- 
portance of  the  antitrust  laws,  which  we  state  are  extremely  important 
because  of  the  role  we  assume  the}^  play  in  out  economy. 

STATEMEKT  OF  MAEK  SILBERGELD.  ATTOENEY,  ON  BEHALP  OP 
CONSUMERS  UinON,  CONSUMER  FEDERATION  OF  AMERICA,  AND 
NATIONAL  CONSUMER  CONGRESS 

Mr.  SiLBERGELD.  First,  we  agree  that  the  FTC  and  the  Antitrust 
Division  need  improved  discovery  powers.  However,  neither  do  we 
agree  Avith  the  requested  secrecy  that  Dr.  Kauper  suggests  should  be 
afforded  to  the  fruits  of  those  pov.-ers,  nor  do  we  believe  that  S.  1284 
goes  far  enough,  although  it  makes  a  laudable  beginning  in  making 
the  fruits  of  those  discovery  powers  available  to  private  plaintiffs. 

First,  we  strongly  disagree  v.ith  Dr.  Kauper 's  recommendation,  in 
his  testimon}^  a  couple  of  weeks  ago,  that  the  discovery  products  of 
CID's — Civil  Investigation  Demands  by  the  Antitrust  Division — 
should  be  kept  secret. 

Even  further  than  the  provisions  of  S.  1284 — which  authorizes  the 
introduction  of  those  discovery  products  into  evidence  as  introduced 
by  authorized  attorneys  of  the  Antitrust  Division  in  other  proceed- 
ings under  judicial  control  or  other  administrative  proceedings — we 
believe  that  they  shoidd  be  made  available  to  the  public  once  the  law 
enforcement  purpose  of  the  Department  is  terminated  under  ihp. 
provisions  of  Freedom  of  Information  Act. 

I  would,,  here,  lump  together  the  CID  products  with  the  criminal 
investigation  subject  to  one  exception  regarding  the  criminal  in- 
vestigation files.  And  at  the  same  time,  I  would  like  to  discuss  the 
evidentiary  value  of  nolo  pleas.  I  agree  that  the  criminal  antitrust 
prosecution  files  could  arguably'  be  made  available — upon  demand  of 
plaintiffs  or  bona  fide  potenti-^i  plaintiff's — imder  some  kind  of  pro- 
tective order  similar  to  protective  orders  which  courts  can  grant  in 
discovery  proceedings. 

But  the  real  question  with  regard  both  to  the  investigative  files  of 
tlie  Division  and  with  regard  to  the  evidentiary  value  of  nolo  pleas  is, 
are  we  going  to  require  the  kind  of  ^expensive  duplicative  discovery 
on  the  part  of  private  antitrust  plaintiffs  which.  (1),  Even  if  they 
decide  to  bring  the  suit,  it  makes  it  tremendousW  expensive  to  do  so; 
(2),  Increases  the  burden  of  courts  and  extends  the  period  required 
for  private  and  subsequent  private  antitrust  suit;  and  (3),  I  suspect, 
despite  Mr.  Alax's  testimony  before,  in  a  substantial  number  of  cases, 
does  ill  fact  discourage  suits. 

The  fact  that  there  have  been  an  increased  numbei  of  suits  by 
private  antitrust  plaintiffs  and  indeed  perhaps  an  increased  number  of 
successful  ones  over  the  last  decade,  does  not  indicate  to  me  that 

'  Sh(.  );.  :i\^'.. 
■■  Sen  p.  702. 
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there  are  not  a  substantial  number  of  potential  private  plaintiffs 
out  there  who  simply  cannot  afford  to  bring  suit. 

I  know  that  at  one  point  the  la^vyers  in  our  office  talked  with 
private  antitrust  la\\"yers  about  bringing  a  suit  related  to  certain 
agreements  regarding  Alaskan  Slope  oil  production  and  transportation. 
We  cannot  even  begin  to  think  about  bringing  that  suit. 

We  might  well  begin  to  think  about  it  if  we  could  bring  a  suit, 
T3ased  upon  something  the  Justice  Department  might  do,  but  which 
they  have  not  yet  done.  But  we  could  not  begin  to  do  it  if  the  Justice 
X)epartment  brought  the  suit,  and  we  then  had  to  go  through  all  of 
the  discovery  again.  If  we  had  the  files,  it  might  be  a  different  story. 

So  I  do  not  buy  the  stor}^  that  because  private  plaintiffs  have  been 
more  successful  in  the  last  decade,  that  there  are  not  substantial 
numbers  of  potential  private  plaintiffs  who  are  being  discouraged  by 
the  tremendous  cost  of  duplicative  discovery. 

And  as  Mr.  Max  did  point  out,  there  are  a  substantial  number  of 
cases,  he  believes,  in  which  Government  action  in  the  antitrust  area 
is  not  followed  by  a  subsequent  private  suit. 

It  really  makes  that  much  difference  if  nolo  pleas  are  given  prima 
facie  evidentiary  value  if  you  begin  to  make  those  Justice  Department 
files — -once  the  Justice  Department's  law  enforcement  purpose  has 
terminated — available  to  potential  private  plaintiffs  in  some  way. 

And  I  might  add  that  the  Agnew  case  is  not  bad  precedent  for  the 
proposition  that  a  defendant  should  not  be  permitted  to  avoid  the 
spreading  of  the  Government's  case  on  the  record  by  pleading  nolo.  It 
is  one  step  from  having  the  Government's  outline  of  its  case  made 
available  to  having  the  Government's  evidence  made  available  to 
subsequent  plaintiffs,  but  it  is  not  a  very  large  step  compared  with 
that  first  step  of  the  Justice  Department  and  the  court  refusing  to 
accept  a  nolo  plea  if  the  defendant  will  not  agree  to  the  making 
available  at  least  an  outline  of  the  Government's  case. 

We  would  say,  in  any  event,  even  if  the  subcommittee,  after 
deliberating  on  all  of  the  various  views  regarding  the  availability  of  the 
files  and  the  evidentiary  value  of  the  testimony,  does  not  agree  with 
our  position,  at  the  very  least  a  list  of  the  documents  and  the  testimony 
obtained  on  discovery  should  be  available  to  potential  private  plain- 
tiffs, so  that  they  do  not  have  to  spend  all  of  the  time  that  is  usually 
spent  in  the  courts  arguing  with  the  defendants  before  a  judge,  about 
whether  subpenas  are  too  broadly  drafted  and  whether  plaintiffs 
are  going  on  fishing  expeditions,  when,  in  fact,  if  they  do  not  know 
what  the  Government  has  already  developed,  they  may  well  have  to 
go  on  a  fishing  expedition  to  narrow  down  the  subpenas  and  discovery 
demands  until  they  are  sufficiently  specific 

I  would  say,  in  addition,  in  the  title  III  provisions,  which  give  the 
FTC  increased  penalties  and  creates  increased  evidentiary  burdens  on 
parties  who  would  enjoin  the  FTC  from  using  its  subpena  and  order 
to  file  reports  powers;  there  needs  to  be  an  addition  to  title  III,  as 
evidenced  by  the  current  multiplicity  of  litigation  over  the  FTC's 
line  of  business,  orders  to  file  annual  reports,  which,  while  they  are 
not  actually  antitrust  enforcement,  are  closer  related  to  their  anti- 
trust mission. 

At  present,  the  Commission  has  been  sued  in  South  Carolina, 
Pittsburgh,  New  York,  and  Delaware,  over  precisely  the  same  orders 
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b}^  various  companies.  And  not  only  that,  but  all  of  the  companies  in 
those  cases  are  very  large  corporations.  Many  of  them  have  Washing* 
ton  offices  and  many  others  have  Washington  counsel  or  have  retained 
Washington  counsel  for  these  particular  purposes,  yet  none  of  the 
cases  are  filed  in  the  District  of  Columbia  court,  for  whatever  reasons 
I  \\411  not  conjecture.  _  '     .    ' 

So  we  recommend  that  the  bill  include  an  additional  section,  which 
would  state  a  preference,  not  prohibit  the  filing  elsewhere,  but  state 
a  preference  for  removal  to  the  District  Court  for  the  District  of 
Columbia  as  the  first  preferred  forum — and  we  are  talking  only  about 
cases  in  which,  not  the  FTC  seeks  to  enforce  orders,  but  in  which  the 
compan}^  goes  to  court  and  becomes,  itself,  the  plaintiff  to  enjoin  the 
enforcement  of  those  orders,  the  Commission  that  goes  into  court 
and  seeks  to  enforce  but  where  the  company  is  the  plaintiff — per- 
mitting the  plaintiff  to  show  that  removal  to  the  District  of  Columbia, 
would  be  burdensome. 

The  district  where  plaintiff  has  its  principal  place  of  business  would 
become  the  second  preferred  forum  to  any  other  forum  if  there  were 
a  sho\ying  that  it  would  be  burdensome  because  of  the  location  of 
documents  and  witnesses  and  because  of  the  cost  of  trying  the  case 
elsewhere. 

Any  third  forum,  of  course,  would  have  it  within  the  court's  dis- 
cretion. But  I  do  believe  the  Commission's  antitrust  mission  is  greatly 
hampered  by  the  available  multiplicit}'-  of  forums  for  trial  in  the  same 
kinds  of  injunction  suits  regarding  their  ability  to  enforce  their  sub- 
penas  and  orders  to  file  special  reports. 

The  parens  patriae  provisions,  we  strongly  support.  I  will  not  go 
into  the  details  of  those  but  refer  simply  to  our  attached  letter  to 
Chairman  Rodino.^ 

We  also  recommend  an  additional  provision  to  S.  1284,  which  we 
believe  will  increase  the  private  enforcement  abilities  of  private 
plaintiffs. 

As  you  know.  Senator  Abourezk,  on  May — I  believe  it  was  the 
12th— the  Supreme  Court  handed  dovvOi  their  decision  in  the  Alaska 
Pipeline  Service  case,  holding  that  private  plaintiffs  are  not  entitled 
to  awards  of  attorneys  fees  unless  the  statute  under  which  the  case 
is  brought  specifically  so  provides. 

Section  15  of  title  15,  United  States  Code,  does  provide  for  attorneys 
fees  in  antitrust  damage  cases.  It  does  not  provide  for  the  award  of 
attorneys  fees  in  antitrust  injunction  cases  where  the  private  plaintiff 
simply  seeks  to  enjoin  the  antitrust  violation  mthout  seeking  damage. 

We  believe  that  section  15  of  title  15,  United  States  Code,  should 
be  amended  to  authorize  the  award  of  attorneys  fees  in  injunction, 
suits  where  damages  are  not  sought  under  the  antitrust  acts  as  well. 

The  merger  notices  provision,  we  think,  are  absolutely  essential. 
The  present  method  by  which  the  Antitrust  Division  and  FTC 
learn  of  mergers — large  mergers — the  kinds  of  large  mergers  that  are 
described  in  this  title  V,  is  that  they  read  the  Wall  Street  Journal  anc! 
they  read  the  various  trade  regulation  reporters  and  trade  newspapers 
and  they  hope  to  catch  them  in  time. 

We  think  this  is  a  game.  We  do  not  think  this  is  a  very  effective 
way  of  reaching  Government  determinations  as  to  whether  the  Gov- 
ernment is  going  to  seek  an  injunction  against  a  merger. 

1  See  p.  702. 
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We  believe  that  the  60-day  provision  for  notification  is  generally 
adequate  but  we  agree  with  Dr.  Kauper  that  the  Government  should 
be  permitted  to  make  a  showing  that  an  additional  period  of  time  is 
necessary,  especially  when  evidence  has  been  requested  of  the  parties 
who  propose  to  merge  and  that  evidence  is  not  yet  available  or  has  not 
been  made  available  timely  for  the  Government  to  study  and  make  its 
case. 

What  we  have  is  the  Government  going  into  court  without  having 
time  to  evaluate  the  effect  of  the  merger,  and  having  to  show  to  the 
court  that  if  the  merger  is  permitted  to  take  place  before  the  Govern- 
ment can  put  forth  its  case,  irreparable  damage  will  result. 

That  is  not  a  very  realistic  burden  to  put  on  the  Government.  We 
would  disagree,  however,  with  Dr.  Kauper's  recommendation,  again, 
for  secrecy,  for  total  and  interminable  secrecy  to  be  given  to  these 
notifications.  We  completely  disagree;  we  see  no  reason  for  it. 

Furthermore,  we  see  a  great  deal  of  harm  coming  from  it,  in  that 
there  would  be  no  way  for  the  Congress  or  the  public  to  evaluate  the 
Government's  antimerger  enforcement  progi'am  if  we  do  not  know 
what  notifications  they  receive. 

We  believe  they  should  be  made  public.  We  think  you  should  eval- 
uate carefully  whether  there  is  an  advantage  to  the  public's  knowing, 
at  the  time  the  notification  is  received,  that  that  notification  has  been 
filed  with  the  Department  and  the  Commission. 

If  there  is  such  an  advantage  to  having  the  public  know,  then  we 
believe  it  should  be  available  immediately.  But,  in  any  event,  we 
believe  it  should  be  made  available  and  placed  on  a  public  log,  to- 
gether with  the  agencies,  that  is  the  Antitrust  Division  or  the  FTC 
determination  to  oppose  or  not  oppose  the  merger. 

At  the  time  either  that  the  agency  goes  to  court  and  determines  to 
take  action  or  at  the  time  that  the  60  days  expires,  the  Government 
having  taken  no  action,  I  believe  it  is  absolutely  essential  to  evalua- 
tion of  any  antimerger  program  that  the  public  and  the  Congress  be 
able  to  know  what  notifications  have  been  received. 

With  regard  to  the  Bayh  amendment,  the  first  provision,  on  adding 
predatory  practices  as  intent  to  exclude  from  business  or  from  any 
line  of  business  to  the  Sherman  Act — we  do  not  disagree  in  principle, 
but  we  are  unable  to  tell  what  exactly  the  present  wording  of  that 
provision  covers. 

And  we  are  not  sure  whether  it  can  be  redrafted  so  that  a  prudent 
businessman,  seeking  advice  from  antitrust  counsel,  might  not  be  wise 
to  not  engage  in  practices  which  n\sy  be  nothing  more  than  good  hard 
competition.  We  are  a  little  concerned  about  whether  that  language 
can  be  provided  in  such  a  way  that  you  do  not  discourage  procom- 
petitive  activities  as  well. 

We  strongly  agree,  however,  with  Senator  Ba^di's  proposal  with 
regard  to  proportional  penalties,  but  we  would  recommend  that  you 
amend  that  provision  by  permitting  the  Justice  Department,  if  they 
can  so  prove,  to  prove  that  the  actual  damages  from  the  violation 
exceeded  the  20  percent  proportional  penalty  which  the  Bayh  amend- 
ment otherwise  would  authorize. 

Further,  we  would  recommend  that  proportional  penalty  provision 
appl}^  to  sections  3  and  8  of  the  Sherman  Act,  as  well.  Section  3  has 
to  do  with  violations  in  the  territories  in  the  District  of  Columbia  and 
section  8  has  to  do  with  certain  kinds  of  violations  in  the  import  trade. 
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In  siimmarv,  Senator  Abourezk,  we  strongly  support  the  provisions 
of  wS.  1284  ami  we  believe  that  Avith  these  changes  and  additions,  you 
will  be  prepared  to  recommend  to  the  full  committee  and  to  the  Senate 
a  most  important  and  most  necessary  piece  of  legislation. 

Senator  Abourezk.  Thank  you,  Mr.  Silbergeld.  The  majority  coun- 
sel has  some  questions  for  you,  Mr.  wSilbergeld. 

Mr.  Nash.  Mr.  Silbergeld,  in  the  early  years  of  the  consumer  move- 
ment, and,  in  fact,  up  to  the  present  time,  I  have  detected  an  emphasis 
in  the  consumer  organizations  to  seek  legislation  to  curb  and  regulate 
rather  specific  acti^dties  of  business,  which  the  consumers'  representa- 
tives believe  detrunental  to  the  consumer. 

At  the  outset  of  the  movement,  which  began  somewhere  back  about 
10  years,  I  suspect,  very  little  emphasis  was  placed  on  the  role  of  com- 
petition and  on  antitrust  policy  in  terms  of  protection  of  consumers. 
Recently,  the  Congress  has  noted  a  much  greater  emphasis  by  con- 
sumer groups  on  the  role  of  competition,  and  antitrust  policy,  as  con- 
sumer protection  measures. 

Am  I  correct  in  that  assessment,  and  could  you  elaborate  on  what  I 
detect  to  be  the  changing  views  of  the  consumer  movement? 

Mr.  Silbergeld.  Yes.  I  think  that  basically  you  are  light  Mr.  Nash. 
I  recall  going  back,  however,  to  a  1947  issue  of  Consumer  Reports.  We 
did  an  extensive  article  on  whether  Congress  should  amend  the  anti- 
trust enforcement  provisions  to  shift  from  the  FTC  to  the  Agriculture 
Department  enforcement  authority  for  certain  orders  the  FTC  had 
obtained  against  packers  and  stockyards. 

There  has  not  been  total  ignorance,  consumer  ignorance,  of  antitrust 
matters  going  even  back  to  the  1930's.  But  the  focus  especially  in  the 
last  10  years  with  the  great  increase  in  consumer  activity,  has  been  on 
matters  which  are  properly  or  improperly,  described  as  consumer  pro- 
tection. In  other  words,  a  sort  of  laundry  list  of  retail  merchants  fraud 
and  manufacturers  failure  to  make  good  on  their  product — v/arranties 
on  their  product  defects.  Perhaps  lamentably  so,  but  nevertheless 
true — and  Chairman  Hart  himself  has  noted — it  has  taken  a  recession, 
perhaps  a  depression,  coupled  with  severe  inflation  to  call  people's 
attention  again  to  antitrust,  and  the  structural  and  nonretail  conduct, 
on  the  kind  of  problems  that  effect  prices  as  much,  or  more  than,  fraud 
by  3-our  local  retail  merchant. 

And  I  think  that  there  has  been,  in  the  last  3  or  4  years,  tremendous 
increase  in  the  knowledge  of  the  kinds  of  economic  problems  that 
are  involved  in  antitrust  on  the  part  of  consumer  organizations.  I 
think  that  those  consumer  organizations,  which  do  lobby,  such  as 
the  National  Consumer  Congress^  and  Consumer  Federation  of 
America,  have  taken  on  increased  lobbying  roles  in  such  legislation 
as  the  proposed  antitrust  exemption  for  bottlers,  and  the  independent 
grocery  manufacturers.  Five  years  ago  very  few  consumer  organizations 
would  have  had  the  expertise  to  debate  this  Avith  a  Member  of  Con- 
gress, or  with  an  attorney  representing  the  interest  seeking  that 
legislation. 

I  think  you  are  right,  the  emphasis  in  consumer  movement  has 
shifted — not  totally — but  in  very  substantial  part  to  the  qiiestions 
of  industrial  economics. 

Mr.  Nash.  Many  people  had  high  hopes  in  the  1930's,  and  early 
1940's  for  the  accomplisliments  to  be  brought  to  the  economy  from 
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multiplicity  of  regulator^'  agencies  created  in  tlie  aftermath  of  the 
Great  Depression. 

Many  people  today  do  not  believe  that  those  agencies  properly 
carried  out  theh  legislative  mandate.  Do  you  have  any  concern  that 
the  multiplicity  of  so-called  "Consumer  Legislation,"  dealing  with 
specific  activities  during  the  1960's  and  1970's  maj'  turn  out  not  to 
be  implemented  and  carried  out  as  envisioned  when  we  get  to  the 
late  1970's  and  1980's? 

Mr.  SiLBERGELD.  I  do.  And  I  also  have  some  question  as  to  whether 
some  of  them  turn  out  to  have  been  effective  legislation  even  prior 
to  their  admmistrative  implementation. 

When  we  talk  about  regulation,  I  think  we  have  to  divide  the 
pathway  of  regulatory  agencies  into  three  categories,  allowing  some 
kind  of  a  blurring  between  the  three  categories. 

On  the  one  hand  we  have  such  areas  as  drug  safety,  certain  aspects 
at  least  of  automobile  safety,  which  are  traditional  exercises  of  the 
constitutional  authority  of  the  State  to  protect  the  health  and  welfare 
of  its  citizens,  and  which  are  not  pure  economic  regulator}^  decisions 
based  upon  the  proposition  that  we  either  have  a  limited  resource 
which  requires  a  single  distribution  network  or  an  area  in  which  the 
Government  can  plan  better  than  with  the  willy-nilly  planning 
mechanisms  at  the  marketplace,  such  as  CAB.  I  don't  think  that  I 
am  so  much  concerned  about  whether  the  FDA  is  a  good  concept. 
I  am  somewhat  concerned  with  their  performance. 

On  the  other  hand,  we  do  have  the  area  of  the  CAB  and  the  ICC, 
where  the  purpose  is  purely  economic,  and  which  I  think  has  not 
only  been  defective  in  its  administration,  but  I  think  it  is  time  to 
examine  whether  the  purposes  originally  envisioned  are  still  purposes 
which  we  should  seek  to  pursue  today. 

And  in  the  middle  we  have  the  kinds  of  things  like  the  Antitrust 
Division,  the  FTC,  where  the  purpose  is  not  to  plan  economically, 
but  to  prohibit  certain  kinds  of  practices,  and  prohibit  or  prevent 
certain  conditions  from  arising  where  it  is  really  not  neutral  because 
certain  policies  have  been  decided  upon;  but  it  is  not  Government 
regulation,  in  the  sense  the  Government  is  determining  who  will,  and 
who  will  not,  participate  in  the  marketplace,  or  what  market  they 
will  serve  in. 

But  it  may  edge  over  into  that  in  certain  instances,  as  indicated  in 
recent  exchanges  between  our  office,  the  Office  of  Wage  and  Price 
Stability  and  the  FTC  over  advisory  opinion  No.  147  on  backhaul 
where  you  do  get  into  the  question  of  whether  the  law,  as  applied, 
may  be  used  for  regulatory  purposes,  which  shade  over  into  that  third 
category. 

Now,  the  performance  of  these  agencies,  I  am  especially  concerned 
about.  They  have  to  do  with  quality  of  Presidential  appointments  to 
the  agencies,  the  kind  of  criteria  that  the  White  House  uses  in  filling 
these  appointments. 

And  frankly,  the  performance  of  the  Senate  and  its  committees  in 
passing  on  these  judgments.  For  many  years  it  has  been  the  view  of 
many  Senators  that  the  President  is  entitled  to  his  own  man — and  it 
usually  has  been  a  man — and  subject  only  to  the  provision  that  he  is 
not  a  crook. 
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Never  mind  if  he  has  biases  which  are  contrary  to  the  agency's 
f^tatutory  mission.  Never  mind  if  he  had  no  experience  in  the  area. 
Never  mind  if  he  has  no  particular  intellectual  qualifications  which 
will  enable  him  to  learn  what  the  agency  is  all  about  in  a  reasonably 
l)rief  time,  so  that  he  can  be  an  effective  commissioner  for  the  period 
•of  his  appointment. 

The  Senate  has  simply  said  that  the  President  is  entitled  to  whoever 
the  President  wants  as  long  as  there  is  nothing  criminal,  or  financially 
fraudulent,  in  the  appointee's  background.  I  think  that  area  is  going 
to  require  some  very  specific  attention,  both  by  consumers  and  the 
Congress,  bringing  pressure  on  the  White  House  for  better  appoint- 
ments, and  by  Senate  committees  in  passing  upon  nominations,  there 
is  some  evidence  that  the  latter  is  happening,  and  I  hope  that  it 
improves. 

Mr.  Nash.  A  number  of  witnesses  have  criticized  the  parens  patriae 
provisions  of  the  bill  as,  in  effect,  being  an  unjustified  boon  to  the 
antitrust  private  plaintiff's  bar.  They  argue  that  most  of  the  recovery 
from  treble  damage  actions  has  gone,  and  will  continue  to  go,  to 
laAvyers,  not  to  consumers  on  whose  behalf  the  cases  have  been  brought. 

Do  you  have  any  comment  you  care  to  make  with  respect  to  whether 
the  title  IV  provisions  will  indeed  benefit  consumers,  rather  than 
lawyers,  as  has  been  contended? 

Mr.  SiLBERGELD.  Well,  first  of  all,  I  would  say  that  there  is  even 
more  of  a  boon  to  the  antitrust  defendant's  bar,  since  there  usually 
are  a  half-dozen  defendant's  lawyers  for  every  plaintiff's  lawyer  in  a 
treble  damage  action,  especially  if  the  defendant  is  a  very  large  cor- 
poration. 

And  the  more  money  that  is  involved,  the  more  likely  that  is  to  be 
true,  except  in  the  rare,  and  recent  phenomenon,  which  Mr.  Alioto 
pointed  out,  in  which  large  corporations  are  suing  other  large  corpora- 
tions under  the  antitrust  laws. 

But  I  really  think  that  is  beside  the  point.  The  fact  that  a  lawyer 
makes  a  very  substantial  contingent  fee  out  of  a  case  may  be  an  appro- 
priate question  in  determining  what  kinds  of  restrictions  the  bar,  or 
courts,  should  put  on  lawyers'  fees  if,  in  fact,  that  is  an  appropriate 
discussion. 

But  I  do  not  think  it  is  an  appropriate  consideration  here.  I  am  un- 
aware that  any  attorney  in  any  private  treble  damage  action  is  making 
fees  to  the  exclusion  of  the  clients'  recovering  very  substantial  amounts 
of  damages  if  a  substantial  total  award  is  made. 

It  may  be  true  in  many  cases  that  we  cannot  find  all  the  plaintiffs 
where  the  practice  has  been  widespread.  It  may  be  that  the  appropriate 
award  there  is,  as  M'^as  suggested  during  Mr.  Max's  testimony  in  the 
case  of  tetracycline,  to  a  drug  program,  but  that  is  really  beside  the 
point. 

I  am,  first  of  all,  unaware  that  plaintiffs  are  going  hungry,  so  to 
speak,  in  the  wake  of  a  substantial  award,  while  their  lawyers  are 
going  off  fat.  Secondly,  even  if  that  were  true,  I  would  say  that  the 
answer  is  to  correct  that  situation  and  not  to  fail  to  take  steps  to 
increase  the  opportunity  for  plaintiffs  to  bring  suits. 

The  real  purpose  of  these  suits,  the  most  important  purpose  of 
these  suits,  is  their  deterrent  eft'ect.  And  to  make  it  impossible  for 
plaintiffs  who  have  been  wronged,  to  bring  suit  simply  because  of  the 
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legal  fees  arrangement  that  is  worked  out,  if  that  is  the  case,  and  I 
do  not  think  it  is  the  case,  in  the  division  of  the  award  between  the 
plaintiff  anel  the  attornej^  throws  the  baby  out  with  the  bath  water. 
It  does  away  with  the  deterrent  effect  of  the  successful  plaintiff's  fee. 
I  do  not  think  that  is  what  we  want  to  happen. 

Mr.  Nash.  Thank  you.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Abourezk.  Mr.  Chumbris? 

Mr.  Chu:mbris.  Tha^nk  you,  Mr.  Chairman.  T  have  just  one  point. 
I  want  to  make  sure  I  understood  you  correctly.  In  the  very,  very 
beginning  you  were  talking  about  the  civil  investigative  demand. 
Did  I  understand  you  correctly,  that  after  the  Justice  Department  is 
through  with  the  documents,  you  want  them  to  put  it  on  the  public 
record? 

Mr.  SiLBERGELD.  Or  to  make  it  available.  And  I  would  point  out. 
Air.  Chumbris,  that  this  is  now  done  at  the  FTC.  Now,  I  say  subject 
to  two  things,  and  I  say  this  in  our  prepared  testimony. 

No.  1,  the  exemptions  of  the  Freedom  of  Information  Act,  other 
than  the  law  enforcement  piu'pose  exemption,  such  as  exemptions  for 
trade  secrets  and  others;  plus  the  kinds  of  restrictions  which  are  now 
reflected  in  the  FTC's  jRiblic  disclosure  regulations,  which  apply  to 
the  Commission's  disclosure  of  investigative  files. 

This,  for  instance,  permits  the  Commission,  before  it  discloses  the 
files,  to  delete  the  names  of  informants,  of  competitors  who  have  com- 
plained, for  instance,  or  of  a  member  of  the  public  who  has  complained, 
to  prevent  harassment.  A  ver}^  sinular  })rogram  is  in  effect  at  the  FTC. 

I  have  been  unable  to  find  anybody  who  said  that  it  has  either  been 
a  problem,  or  that  it  has  caused  FTC  to  have  greater  discovery  prob- 
lems than  they  used  to  have;  and  they  have  always  been  substantial. 

So  it  is  not  something  that  w^e  thought  up  at  our  office  on  Massa- 
chusetts Avenue.  It  is  something  that  has  been  in  effect  in  the  Anti- 
trust Division's  sister  agency  for,  I  guess,  about  a  3'ear  now. 

Mr.  Chumbris.  The  only  reason  I  have  raised  the  question  is 
because  of  the  practical  aspect  of  the  legislative  process.  Now,  I  was 
here  when  the  issue  was  first  brought  up  in  1959;  we  had  hearings  on 
it.  Senator  Kefauver  was  insisting  U]:)on  the  documents  not  only  going 
to  the  Justice  Department,  but  that  they  should  be  submitted  to  the 
Antitrust  Subcommittee  of  the  U.S.  Senate,  and  to  the  House  Judiciary 
Committee.  And  the  Senate  Antitrust  Subcommittee  did  not  approve 
the  bill  with  such  a  provision. 

It  balked  on  it  on  the  basis  that  the  more  3^ou  spread  those  documents 
around,  the  more  they  may  become  public.  And  the  whole  basis  of  a 
civil  investigative  demand  law  was  the  fact  that  the  Justice  Depart- 
ment could  get  90  percent  of  the  information  from  the  corporations 
voluntarih^;  but  it  was  that  other  10  percent  that  the  Justice  Depart- 
ment could  not  obtain  without  a  special  law. 

So  in  order  not  to  go  to  the  grand  jury,  but  to  be  able  to  get  this 
information  under  this  particular  act,  with  the  restrictions  that  were 
placed  upon  it,  finally,  in  1962,  a  bill  was  agreed  upon.  Senator 
Kefauver,  as  chairman,  and  Senators  Dirksen,  Hruska,  and  Ervin,  of 
the  subcommittee,  who  had  a  different  view  from  that  of  the  Chairman, 
worked  out  the  agreement  which  was  encompassed  in  the  provisions 
of  the  bill  that  was  reported  by  the  Senate. 
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When  it  went  to  the  House,  the  House  had  greater  restrictions, 
Mr.  Chairman.  They  even  deleted  some  of  the  concessions  that  Senator 
Kefauver  wanted  in  the  Senate  bilL  Much  of  that  is  the  subject  of 
some  of  the  amendments  that  are  being  presented  now.  The  reason  I 
raised  the  question,  I  wanted  to  make  sure  I  understood  you  clearl3^ 
Congress  has  been  very,  very  restrictive  on  this  issue  3^ou  are  raising. 

Congress  may  feel  that  the  amendments  to  the  law  are  too  drastic, 
as  you  have  suggested,  and  if  they  go  even  further,  the  chances  of 
passing  the  amendments  may  be  seriously  affected.  Thank  ^'^ou. 

Mr.  SiLBERGELD.  That  was  1962,  Mr.  Chumbris.  I  do  not  think 
that,  at  that  point,  we  had  the  experience,  either  in  the  Freedom  of 
Information  Act,  or  the  FTC's  disclosure  rules,  regarding  their 
investigating  files,  which  go  even  substantially  beyond  that  because 
they  waived  the  law  enforcement  purpose  exemption  to  a  substantial 
extent.  So  I  am  not  sure  that  that  history  has  not  been  overcome  by 
subsequent  experience. 

I  would  also  say,  investigators  tend  to  make  the  claim,  which  is 
difficult  to  support  because  they  are  projecting  the  future,  that  if 
anybody  is  able  to  get  the  information  that  we  collect  ever3^body  is 
going  to  clam  up  and  we  will  not  be  able  to  get  it,  or  we  will  have  to 
spend  years  in  court  getting  it. 

Well,  first,  it  is  very  hard  to  evaluate.  Second,  even  if  it  is  true  that 
the  length  of  time  required  for  discovery  will  be  increased  and  there 
will  be  greater  resistance  and  greater  need  for  compulsory  process, 
they  tend  not  to  evaluate  the  value  of  the  eventual  disclosure  to  a 
private  plaintiff  as  a  deterrent  to  the  very  action  which  they  find  is 
necessary  to  investigate  and  prosecute  in  the  first  place. 

Mr.  Chumbris.  We  are  running  short  on  time,  and  I  thank  you 
very  much. 

Mr.  SiLBERGELD.  Thank  a^ou,  Mr.  Chumbris. 

Senator  Abourezk.  Thank  a^ou,  Mr.  Silbergeld. 

Mr.  SiLBERGELD.  Senator  Abourezk,  thank  you. 

[The  prepared  statement  of  Mr.  Silbergeld  follows.  Testimony 
resumes  on  p.  400.] 

Prepared  Statement  of  :Mark  Silbergeld,  Attorney,  Consumers  Union  Wash- 
ington Office  on  Behalf  of  Consumer  Union,  Consumer  Federation  of 
America,  and  National  Consumer  Congress 

Mr.  Chairman  and  members  of  this  distinguished  subcommittee,  it  is  my 
privilege  to  accept  your  invitation  to  testify  on  the  Antitrust  Improvements  Act 
of  197.5.  I  appear  on  behalf  of  Consumers  Union,^  the  Consumer  Federation  of 
America, 2  and  the  National  Consumer  Congress,^  all  of  which  join  in  their  strong 
support  for  this  very  important  antitrust  legislation. 


'  Consumers  Union  is  a  nonprofit  membership  organization  chartei'ed  in  1936  under  the  laws  of  the  State 
of  New  York  to  provide  Information,  education,  and  counsel  about  consumer  goods  and  services  and  the 
management  of  the  family  income.  Consumers  Union's  income  is  derived  solely  from  the  sale  of  Consumer 
Report!;  (maeazine  and  TV)  and  other  publi<^'ations.  Expenses  of  occasional  public  service  efforts  may  be 
met,  in  part,  by  nonrestrictive,  noncommercial  gi-ants  and  fees.  In  addition  to  reports  on  Consumers  Union's 
ovv'n  product  testing,  Consumtr  Reports,  with  its  over  2  million  circulation,  regularly  carries  articles  on 
health,  product  .safety,  marlcetplace  economics,  and  legislative,  judicial  and  regulatory  actions  which  affect 
consumer  welfare.  Consumers  Union's  publications  carry  no  advertising  and  i^ecelve  no  commercial  support. 

2  Consumer  Federation  of  America  is  the  nation's  largest  consumer  organization.  It  is  composed  of  over 
200  National,  State  and  Local  nonprofit  organizations  that  have  joined  together  to  espouse  the  consumer 
viewpoint.  Among  our  members  are  Consumers  Union,  Publisher  of  Consumer  Reports:  17  Cooperatives 
and  Credit  Union  Leagues;  45  state  and  local  consumer  organizations,  66  rural  electric  cooperatives,  27  Na- 
tional Organizations  ranging  from  the  National  Board  of  the  YWCA  to  the  National  Education  Association, 
and  10  National  Labor  Unions. 

3  National  Consumers  Congress  is  a  mass  membership,  grassroots  consumer  organization  which  grew  out 
of  the  meat  boycott  of  1973. 
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Antitrust  is  the  mechanism  by  which  we  seek  to  assure  that  competition  will 
"keep  our  product  and  service  markets  competitive,  thereby  assuring  reasonably 
efficient  production  and  distribution  and  a  fair  return — but  no  more  than  a  fair 
return — on  the  producer's  risk  and  investment,  this  the  mechanism  by  which  we 
expect  to  keep  quality  up,  prices  down,  and  enough  producers  in  the  market  to 
meet  consumer  demand.  And  it  is  the  mechanism  by  which  we  seek  to  assure 
■that  resources  will  be  allocated  according  to  consumers'  preferences  and  wants. 
"In  view  of  all  these  expectations,  it  is  unfortunate  that — as  the  Chairman  of  this 
subcommittee  recently  pointed  out — it  has  taken  a  serious  recession,  or  perhaps 
ii  depression,  coupled  with  serious  inflation,  to  turn  significant  public  attention 
to  the  question  of  how  well  the  antitrust  laws  are  working  and  how  well  they  have 
l)een  enforced. 

Most  consumer  organizations  would  agree,  I  am  sure,  that  antitrust  laws  have 
jiot  worked  well  euough — in  great  part  because  they  have  not  been  enforced  well 
enough — it  is  the  purpose  of  these  hearings,  and  of  S.  1284,  to  improve  the  pro- 
vcedures  which  are  available  to  the  nation's  two  primary  antitrust  agencies  in  the 
investigation  and  i)rosecution  of  antitrust  violations.  The  Antitrust  Division  and 
the  Federal  Trade  Commission  have  endorsed  most  of  the  provisions  of  S.  1284, 
indicating  that  these  provisions  would  enable  them  better  to  enforce  the  antitrust 
laws.  We  are  pleased  to  offer  our  support  for  them  as  well. 

In  addition  to  improving  federal  antitrust  enforcement,  the  proposed  legislation 
-would  enable  state  attorneys  general  to  bring  citizens  suits  for  damages  under  the 
:antitrust  laws,  under  provisions  similar  to  those  recently  approved  by  the  House 
Judiciary  Committee's  Subcommittee  on  Monopoly  and  Commercial  Law.  We 
believe  that  this  power  would  have  a  verj^  significant  deterrent  effect  on  practices 
which  are  clearly  anticompetitive  and  would  make  possible  such  consumer  redress 
for  antitrust  injuries  as  is  now  for  economic  reasons  simply  not  available. 

Further,  the  legislation  has  the  purpose — in  some  respects — and  has  the  poten- 
tial— in  other  respects — to  improve  the  ability  of  potential  private  plaintiffs  to  be 
^ble  to  maintain  treble  damage  actions.  We  include  herein  certain  recommenda- 
tions which  would  further  this  purpose  by  making  agency  investigative  files  avail- 
table  after  the  law  enforcement  purpose  has  been  achieved  or  terminated.  Concomi- 
tantly, we  oppose  the  recommendations  of  the  Antitrust  Division  that  certain  in- 
formatioii — including  all  information  obtained  by  Civil  Investigation  Demand  and 
nil  notifications  of  intent  to  effect  large  mergers — be  keep  secret  from  the  public 
and  from  potential  private  antitrust  plaintiffs. 

We  also  support  the  proposed  Baj-h  Amendment,  whicTi  would  create  an  anti- 
trust penalty  proportional  to  the  profit  realized  from  the  violation. 

Finally,  we  propose  that  the  attorneys'  fees  award  provisions  of  15  U.S.C.  §  15 
toe  extended  to  cover  suits  for  antitrust  injunctions,  as  well  as  to  private  treble 
damage  suits  already  covered  by  the  attorney's  fees  authorization. 

TITLE  II 

Title  II  contains  several  amendments  to  the  Antitrust  Civil  Process  Act,  15 
XJ.S.C.  §  1311,  which  are  designed  to  improve  Antitrust  Division  access  to  informa- 
tion relevant  to  its  investigations.  The  Division  agrees,  in  most  respects,  that  these 
amendments  would  improve  their  ability  to  carry  out  their  duties.  We  support 
these  amendments. 

However,  we  disagree  with  certain  changes  requested  by  Assistant  Attorney 
General  Kauper,  and  we  also  believe  that  in  one  respect  S.  1284  does  not  go  far 
enough  with  regard  to  public  access  to  information  obtained  by  Civil  Investiga- 
tion Demand  (CID). 

Wrapping  the  evidentiary  fruits  of  CIDs  in  a  cloak  of  eternal  secrecy,  as  recom- 
mended by  the  Department  of  Justice,  creates  the  need  for  rmnecessary  duplica- 
tion of  discovery  by  potential  plaintiffs  in  private  antitrust  treble  damage  litiga- 
tion. This  duplication  adds  to  the  workload  of  the  Federal  courts.  It  increases  the 
eosts,  including  attornej^s  fees,  of  private  litigation  to  both  plaintiffs  and  defend- 
ants. Additionally,  the  increased  "costs"  and  attorneys  fees  may  discourage  all 
tout  the  most  wealthy  of  potential  private  plaintiffs  from  bringing  suit  under  the 
antitrust  laws,  thus  lessening  the  potential  deterrent  effect  of  these  laws  and  in- 
creasing the  enforcement  problems  faced  by  FTC  and  the  Antitrust  Division. 

For  this  reason,  we  do  not  agree  that  §  201  (j)  of  S.  1284 — which  would  permit 
Antitrust  Division  attorneys  to  introduce  information  obtained  by  CID  into 
evidence  in  court,  grand  jury,  and  administrative  and  regulatory  proceedings, 
as  well  as  in  other  antitrust  investigations — is  inappropriate.  Rather,  we  do  not 
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believe  that  the  provisioins  of  S.  1284  go  far  enough  in  this  respect.  Once  the 
13ivi.sion  has  disposed  of  an  investigation  or  completed  litigation  or  a  Consent- 
Agreement — in  other  words,  once  it  has  terminated  or  fulfilled  its  law  enforcement' 
purpose — -CID  files  should  be  available  to  any  member  of  the  public  on  request 
under  the  Freedom  of  Information  Act,  subject  to  those  exemptions  of  The  Act 
and  to  such  additional  exemptions  as  the  Federal  Trade  Commission  prescribes- 
for  disclosure  of  its  files  in  closed  matters.  The  FTC  does  have  similar  provisions 
for  public  access  to  its  closed  investigational  files,  and  we  are  imaware  of  any 
resulting  harm  either  to  their  ability  to  investigate  antitrust  violations  or  to. 
business  corporations. 

At  the  very  least,  even  if  the  Committee  does  not  add  such  a  disclosure  proviaorfi 
to  S.  1284,  it  should  require  the  Division  to  maintain  and  disclose  upon  request — -^ 
after  the  law  enforcement  purposes  has  been  terminated  or  fulfilled — a  list  of 
documents  and  testimony  obtained  by  CID,  in  order  to  minimize  to  some  extenC> 
the  duplicative  efforts  recjuired  for  discovery  by  potential  private  plaintiffs.  Audi 
S.  1284  should  also  be  clarified  by  providing  that  information  obtained  by  Cri> 
can  be  shared  by  the  Department  with  other  agencies  for  purposes  of  law  enforce- 
ment or  economic  studies  related  to  industry  structure  and  practices.  Whatever 
arguments  can  be  made  for  requiring  private  parties  to  engage  in  needless  duplica- 
tive discovery  certainly  do  not  apply  to  duplicative  discovery  by  other  federal 
agencies. 

TITLE    III 

Title  III  is  designed  to  increase  the  Federal  Trade  Commission's  abilitj'  tc 
obtain  information  for  use  in  carrying  out  its  antitrust,  consumer  protection  and- 
economic  reporting  functions.  Specifically,  §  301  would  increase  the  penalty  for 
failing  to  comply  with  orders  to  file  annual  and  special  reports  from  $100  dail>' 
to  $1000-5000  daily,  and  would  extend  the  application  of  the  penalty  to  natural! 
persons  as  well  as  corporations.  In  addition,  once  the  FTC  served  upon  a  party 
notice  that  it  is  in  default  by  reason  of  failing  to  respond  to  a  subpoena  or  an  order 
to  file  an  annual  or  special  report,  the  Commission  could  go  to  Court  to  enforce- 
the  penalt}'  provisions  for  non-response.  Then,  the  party  subject  to  the  subpoena, 
or  order  would  be  required  to  meet  the  heavy  burden,  in  order  to  avoid  acciunula- 
tion  of  those  penalties,  of  showing  that  (a)  it  is  likely  to  succeed  on  the  merits  irt 
resisting  the  subpoena  or  order,  (b)  it  will  suffer  irreparable  harm  if  the  penalties 
accumulate,  and  (c)  the  equities  clearly  favor  a  stay  of  the  accumulation  of" 
penalties. 

These  provisions,  taken  together,  should  greatly  assist  in  preventing  situation.si 
such  as  the  present  fiasco  invohing  the  FTC's  orders  to  345  firms  to  file  annua* 
line  of  business  CLOB)  economic  reports.  The  Commission  clearly  has  the  au- 
thority to  collect  and  analyze  the  data  required  by  the  LOB  reports  and  the- 
information  is  clearly  relevant  to  the  Commission's  LOB  annual  study.  The' 
arguments  on  which  resistance  is  based — primarily  undue  burden — have  to  date- 
been  unsupported  by  hard  evidence.  Instead,  various  of  these  respondents  have- 
filed  suits  in  various  forums,  some  suing  in  the  Eastern  District  of  New  York., 
others  in  the  District  Court  in  Delaware,  one  in  South  Carolina,  still  another  in 
Pittsburgh  producing  at  least  four  suits  in  four  separate  jurisdictions,  involving: 
basically  the  same  issues. 

Thus,  in  addition  to  the  provisions  of  §  301,  Title  III  should  contain  a  provision, 
designed  to  reduce  the  multiplicity  of  such  suits  involving  the  same  subject  matter 
and  issues.  First,  such  a  provision  should  express  a  Congressional  policy  disfavor-, 
ing  such  multiplicit3^  Second,  the  U.S.  District  Court  for  the  District  of  Columbia*, 
should  be  the  favored  forum  unless  a  party  can  show  that  it  would  work  a  hard- 
siiip  not  to  try  the  case  in  the  District  where  it  has  its  principal  place  of  business- 
Third,  the  second  choice  of  forum  should  be  the  district  where  the  company  has 
its  principal  place  of  business,  this  choice  should  be  exercised  only  where  th^ 
requisite  hardship  showing  has  been  made,  and  this  choice  should  be  very  strongly 
preferred  over  any  third  choice  of  forum.  Fourth,  the  Courts  should  be  authorizecf. 
and  required  to  consolidate  such  multiple  suits  according  to  these  preferences.. 

LTnder  these  tests,  the  FTC  in  its  Line  of  Business  litigation  would  now  be' 
faced,  we  believe,  with  a  single  proceeding  in  the  District  Court  for  the  District- 
of  Columbia,  and  the  proceedings  might  well  have  been  disposed  of  because  of 
the  discouraging  effect  which  such  a  provision  would  have  on  multiplicity  andi 
forum  shopping.  All  of  the  plaintiffs  resisting  LOB  orders,  we  note,  are  very  large- 
corporations  v/ith  many  millions  of  dollars  in  annual  revenues,  many  of  them  have- 
Washington  offices  or  Washington  eounsel,  and  litigating  in  the  District  of  Colum- 
bia would  not  be  particularly  burdensome.  We  urge  the  Committee  to  consider- 
an  amendment  to  S.1284  along  these  lines. 
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TITLE   IV 

Title  IV  would  give  the  attorneys  general  of  the  States  the  power  to  bring  suit 
on  behalf  of  the  state's  citizens  for  antitrust  damages  to  the  citizens  in  their  pri- 
vate capacity  and  to  the  general  economy  of  the  state.  We  support  these  pro- 
visions. We  submit  for  the  record  a  copy  of  "the  comments  submitted  by  Consumers 
Union  on  similar  legislation  which  was  considered  by  the  House  Judiciary  Com- 
mittee's Subcommittee  on  Monopoly.  Unfortunately,  we  have  not  had  time  to 
analyze  the  "clean  bill"  recommended  by  that  subcommittee.  However,  we  be- 
lieve that  the  comments  of  Consumers  Union  on  the  original  House  bills  in  the 
94th  Congress  will  be  of  assistance  to  this  Committee.  The  potential  deterrent 
effect  of  the  -parens  'patriae  power  may  be  as  great,  if  not  greater,  than  the  effect 
of  the  federal  procedural  amendments  of  S.  1284  standing  alone. 

TITLE    V 

Title  V  would  greatly  increase  the  federal  pre-merger  notification  programs  at 
FTC  and  the  Antitrust  Division.  The  primary  feature  of  this  title  would  require 
sixty  day  pre-notification  for  potentially  significant  mergers — those  involving 
acquisition  by  corporations  with  assets  exceeding  $100  million  of  assets  in  excess 
of  $10  million.  This  would  provide  a  meaningful  change  from  the  present  system. 
At  present,  the  two  antitrust  agencies  have  no  systematic  means  of  knowing  when 
such  mergers  are  about  to  occur.  They  now  may  have  to  race  to  the  federal  dis- 
trict courthouse  without  adequate  opportunity  to  determine  what  harm  to  the 
economy,  if  any,  may  result  from  the  merger  which  has  just  taken  place  or  is 
about  to  take  place,  and  must  then  meet  the  burden  of  showing  that  the  potential 
harm  which  they  have  not  had  time  to  assess  will  be  irreparable.  And,  at  present, 
if  the  agencies  cannot  get  into  Court  before  the  implementation  of  the  merger, 
they  may  face  a  situation  in  which  assets  have  been  scrambled,  employees  re- 
placed, or  other  changes  implemented  which  are  difficult  if  not  impossible  to  undo. 

The  sixty  day  notice  provision  in  §  23(b)  seems  adequate,  but  should  be  subject 
to  an  extension  granted  by  the  Court  if  the  Antitrust  Division  or  the  FTC  is 
seeking  information  from  the  merging  parties  which  has  not  been  or  cannot  be 
supplied  on  a  schedule  which  permits  reasonable  agency  analysis  and  use  within 
the  sixty  day  period. 

We  strongly  oppose  the  confidentiality  which  the  Antitrust  Division  recom- 
mended for  tlie  actual  notification  of  intention  to  merge.  There  is  no  way  for  the 
public  or  the  Congress  to  measure  the  effectiveness  of  the  FTC's  and  Justice 
Department's  merger  enforcement  programs  unless  it  is  known  what  mergers 
they  were  informed  of  and  what  action  or  inaction  followed  the  notice.  This  seems 
especially  important  regarding  the  mergers  which  would  be  subject  to  Title  V 
notification,  since  these  mergers  would  involve  very  substantial  assets.  Therefore, 
instead  of  a  policy  of  secrecy,  what  is  required  is  the  provision  for  disclosure  of 
merger  notification  upon  request,  as  well  as  a  requirement  that  the  two  antitrust 
agencies  keep  and  make  public  a  record  of  their  actions  in  opposing  or  not  opposing 
mergers  of  which  notice  is  given  under  Title  V.  Serious  consideration  should  be 
given  to  the  question  of  whether  public  knowledge  of  the  notification  at  the  time 
it  is  filed  would  be  beneficial,  detrimental,  or  of  no  significance  to  the  merger 
program.  If  there  is  no  particular  reason  why  this  information  need  be  disclosed 
at  the  time  of  filing,  it  may  be  reasonable  to  provide  for  confidentiality  until  the 
sixty  day  period  expires  or  until  FTC  or  the  Department  seeks  an  injunction, 
which  occurs  first. 

TITLE    VI 

Title  VI  is  designed  to  make  a  plea  of  nolo  contendere  by  a  defendant  in  criminal 
antitrust  prosecutions:  "prima  facie  evidence  against  such  defendant  in  any 
civil  action  brought  by  any  person  against  such  defendant  under  [the  antitrust 
laws],  as  to  all  matters  in  the  indictment  necessary  to  sustain  a  judgment  of  con- 
viction upon  a  jury  verdict  that  the  defendant  was  guilty  of  the  oflfense  charged 
in  the  indictment." 

This  proposed  change  would  obviate  the  present  ability  of  criminal  antitrust 
defendants  to  jM^event  the  government's  evidence  from  being  used  in  a  civil  suit  by 
pleading  nolo  contendere,  rather  than  pleading  guilty,  or  pleading  not  guilty  and 
requiring  the  government  to  prove  its  case.  The  effect  of  this  present  practice  is 
that,  while  the  defendant  may,  as  a  result  of  the  nolo  contendere  plea,  become 
subject  to  a  prison  sentence  and  a  fine,  he  can  thereby  avoid  the  potentially  much 
greater  civil  liability  which  would  be  likely  to  occur  if  the  government's  evidence 
were  to  become  available  to  private  plaintiffs. 
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We  agree  with  this  provision  in  principle,  despite  the  objections  of  the  Antitrust 
Division  that  it  may  result  in  more  litigated  cases.  First,  there  is  an  unmeasurable 
but  highly  predictable  deterrent  effect  to  be  obtained  from  the  availability  to 
private  plaintiffs  of  the  government's  evidence  in  contested  criminal  antitrust 
prosecutions — if  such  would  indeed  be  the  result— or  from  the  evidentiary  value 
of  the  plea  if  it  would  not  be  the  result.  In  measuring  the  total  impact  of  this 
provision,  we  must  measure  both  the  potentinl  deterrent  effect  and  the  increased 
potential  for  private  damage  recovery,  as  well  as  any  added  burden  on  the  Anti- 
trust Division. 

However,  we  would  also  note  that  the  real  issue  here  is  not  the  mechanical  one 
of  what  evidentiary  value — if  any — should  be  given  to  a  nolo  contendere  plea:  it  is, 
rather,  the  duplication  of  discovery  which  is  necessitated  when  a  plea  of  nolo  pre- 
vents private  plaintiffs  from  obtaining  any  usable  evidence  from  the  government's 
antitrust  investigation  and  prosecution.  If  our  aforementioned  recommendation 
of  making  CID  files  available  to  the  public  after  conclusion  of  the  government's 
case  were  to  be  adopted  and  extended  to  criminal  investigation  files,  the  issue  of 
the  evidentiary  value  of  a  nolo  plea  would  be  largely  irrelevant. 

There  is  recent  precedent  for  such  a  proposal  in  the  guilty  plea  of  former  Vice 
President  Agnew.  Neither  the  Justice  Department  nor  the  District  Judge  v/ould 
accept  a  guilty  plea  unless  the  defendant  agreed  to  public  disclosure  of  the  De- 
partment's charges,  in  very  substantial  detail.  It  is  but  a  brief  step  from  this 
precedent  to  the  disclosure  of  the  supporting  evidence — at  least  to  bona  fide  po- 
tential private  plaintiffs,  if  not  to  the  general  public. 

We  disagree  with  the  policy  justification  that  the  form  of  plea  entered  by  an 
antitrust  criminal  defendant  should  determine  whether  potential  private  plaintiffs 
will  be  required  to  engage  in  duplicative  discover}^  which  may  be  so  expensive  as 
to  discourage  all  but  a  few  of  the  valid  private  antitrust  suits  which  otherwise 
would  have  been  brought  in  the  wake  of  a  government  prosecution.  Therefore,  we 
urge  the  Committee  to  consider  this  recom_mendation  for  making  public  evi- 
dentiary files.  At  the  very  least,  however,  if  this  recommendation  is  not  adopted, 
the  prima  facie  evidentiary  value  of  the  nolo  contendere  plea  as  provided  in  §  601 
should  be  established. 

Attorney's  fees 

On  May  12,  1975,  the  Supreme  Court  in  Alyeska  Pipeline  Service  Co.  v.  Wilder- 
ness Society  ruled  that  attorney's  fees  cannot  be  awarded  to  the  lawyers  for  a 
successful  party  in  federal  litigation  unless  the  case  is  'orought  under  a  statute 
specifically  providing  for  such  awards.  Attorney's  fees  are  presently  awardable 
to  successful  private  antitrust  treble  damage  suit  plaintiffs  under  the  specific 
provisions  of  15  U.S.C.  §  15.  However,  the  Supreme  Court  decision  does  mean  that 
a  private  party  plaintiff  seeking  only  an  injunction  against  continuation  of  an 
anticompetitive  practice  cannot  recover  attorney's  fees.  Since  the  purpose  of  S. 
1284  is  to  improve  and  encourage  enforcement  of  the  antitrust  laws,  it  would  be 
appropriate  and  in  keeping  with  this  legislative  purpose  to  include  in  this  legisla- 
tion an  extension  of  the  provision  authorizing  the  award  of  attorneys  fees  to  such 
non-damage  cases. 

TITLE   VIII 

Senator  Bayh  proposes  to  add  to  S.  1284  a  Title  VIII.  This  title  would  do  two 
things.  First,  it  would  amend  the  Sherman  Act  to  make  a  felony  of  predatory 
practices  designed  to  exclude  a  competitor  or  potential  competitor  from  business 
or  any  line  of  business,  regardless  of  whether  the  intent  or  effect  is  to  monopolize. 
Second,  it  would  provide  for  penalties  for  certain  Sherman  Act  violations  which 
are  proportional  to  the  violator's  gross  revenues  dming  the  period  of  the  violation 
derived  from  the  line  of  business  in  which  the  violation  occurred.  The  violations 
covered  by  this  provision  would  include  Sections  1 — contracts,  combinations  and 
conspiracies  in  restraint  of  trade,  2 — monopolies  and  attempts  to  monopolize,  and 
3A — the  proposed  new  section  on  intentional  predatory  practices,  of  the  Sherman 
Act. 

We  are  uncertain  as  to  whether  this  provision  is  or  can  be  drafted  with  such 
clarity  that  a  prudent  business  firm  would  not  refrain  from  legitimate,  hard 
competition  which  is  in  consumers'  interest  in  order  to  avoid  antitrust  difficulties. 

We  agree  that  a  penalty  related  in  some  way  to  the  gains  of  an  antitrust  viola- 
tion is  a  better  deterrent  and  a  better  means  of  redress  to  the  economy  than  a  fine 
of  a  flat  amount.  The  proposed  provision  which  would  set  penalties  at  20  percent 
of  gross  revenues  from  the  line  of  business  involved  for  the  period  of  violation 
seems  to  be  a  reasonable  formula,  but  the  Court  should  be  authorized  to  hCt  a 
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penalty  of  greater  amount  if  the  government  is  able  to  prove  that  a  greater  amount 
was  realized  as  profit  from  the  violation.  Additionally,  we  see  no  reason  whj-  this^ 
proportional  penalty  should  not  apply  to  violations  of  the  present  §  3 — Sherman 
Act  violations  in  the  territories  of  the  United  States  and  in  the  District  of 
Columbia — and  §  8 — illegal  combinations,  trusts,  conspiracies  and  contracts  in 
the  import  trade,  as  well. 

Mr.  Chairman,  with  these  changes,  we  believe  that  the  Committee  will  be 
prepared  to  recommend  to  the  Senate  a  most  important  piece  of  antitrust  legisla- 
tion. We  believe  that  it  deserves  the  support  of  all  of  the  members  of  your  sub- 
committee, and  of  the  Senate.  Again,  we  thank  you  for  your  invitation  to  submit 
our  views  on  this  subject. 

Senator  Abourezk.  Our  next  two  witnesses  are  old  friends  of  the- 
subcommittee,  Dr.  Willard  F.  Mueller,  and  Dr.  David  D.  Martin, 
who  will  testify  together. 

Dr.  Mueller  is  former  chief  economist  of  the  FTC,  and  now  dis- 
tinguished Vilas  Research  Professor  at  the  University  of  Wisconsin. 

Dr.  Martin  is  former  chief  economist  of  this  subcommittee,  and  is. 
now  professor  of  Business  Economics  and  Public  Policy  at  Indiana. 
University.  I  would  like  to  welcome  j^ou  both.  After  each  of  the 
witnesses  have  completed  their  prepared  statements,  they  will  be  asked 
to  respond  to  questions. 

Mr.  Mueller.  Thank  you,  Senator  Abourezk. 

STATEMENT  OF  WILLIARD  P.  MUELLER,  VILAS  RESEARCH 
PROFESSOR,  UNIVERSITY  OF  WISCONSIN 

Mr.  Mueller.  Although  it  is  always  a  pleasure  to  appear  before- 
this  committee,  I  am  particularly  pleased  to  participate  at  this  time 
because  of  the  increasing  awareness  of  the  need  for  antitrust  reform. 
And  today  there  is  just  a  possibility  that  we  actually  may  get  new 
legislation,  which  would  be  a  novelty  in  this  area  for  the  last  generation. 

As  you  know  so  well,  until  the  last  few  years  there  was  little  senti- 
ment for  such  reform.  I  think  attitudes  are  changing,  both  on  the 
part  of  economists,  and  the  pubhc  at  large. 

There  is  a  growing  awareness  that  a  great  part  of  our  economic 
sj^stem  is  dominated  by  trjmendous  centers  of  power  and  that  unless 
such  power  is  disciplined  by  market  forces,  more  direct  forms  of 
government  control  are  both  necessary  and  inevitable. 

As  you  know,  as  you  have  sat  through  these  hearings,  it  is  often 
difficult  to  arrive  at  a  concensus  among  economists  on  any  subject 
pertaining  to  antitrust  policy;  and  especially  so,  when  it  involves  a 
proposal  for  actual  reform.  This  is  hardly  surprising  since  the  issues 
are  complicated;  our  empirical  evidence  is  not  conclusive;  and  inevita- 
ble^ economists'  views  are  influenced  b}^  their  values. 

It  is  therefore  significant,  I  think,  that  there  appears  to  be  quite 
widespread  support  for  S.  1284  among  economists.  I  requested  that  a 
letter  ^  signed  by  over  70  prominent  academic  economists  acknov/1- 
edging  such  support  be  entered  in  tlie  public  record  of  these  hearings. 

In  early  May,  Professor  Martin,  nwself,  Prof.  Wilham  Shepherd,  of 
the  University  of  Michigan,  and  Prof^  Mike  Mann,  of  Boston  Univer- 
sit}'-,  sent  copies  of  S.  12S4  to  something  under  a  hundred  academic 
economists  known  to  be  particularly  expert  and  interested  in  the  field  of 
competition  policy  and  asked  them  whether  they  supported  the  general 
principles  of  this  legislation. 

1  See  p.  982. 


401 

We  did  not  make  any  effort  to  run  a  popularity  contest  designed  to 
maximize  the  number  of  signatures.  We  could  have  gotten  a  good 
man}^  more.  I  see  there  are  onl}^  five  or  so  from  the  University  of 
Wisconsm.  But  these  happen  to  include  all  of  the  individuals  who 
specialize  in  the  area  of  industrial  organization  antitrust  policj''. 

Some  of  the  signators  do  not  agree  with  ever}"  feature  of  S.  1284, 
and  many  others,  including  myself — and  I  suspect  Professor  Martm — 
believe  the  bill  represents  only  a  small  first  step  toward  needed  reform. 
But  I  think,  considering  the  short  time  involved,  the  fact  that  70,  of 
this  fewer  than  100  that  we  sent  this  to,  responded  affirmatively, 
indicates  that  there  is  substantial  support  am.ong  academic  economists 
for  this  legislation.  I  am  sure  some  of  the  signators  will  give  you  then- 
individual  comments  on  S.  1284. 

I  am  in  general  agreement  mth  all  titles  of  the  proposed  legislation. 
But  since  3^ou  have  witnesses  particularly  expert  in  the  areas  of  titles 
II,  III,  IV,  and  VI,  I  shall  restrict  my  comments  to  title  V,  the  "pre- 
merger notification,"  provision. 

I  have  been  concerned  for  nearh^  two  decades  with  the  enforcement 
of  section  7  of  the  Clayton  Act  as  amended  b^^  the  Celler-Kefauver 
Act  of  1950.  Since  1950  the  antitrust  agencies  have  brought  over  200 
cases,  challenging  over  1,000  acquisitions. 

Based  on  my  experience  of  8  years  in  attempting  to  enforce  this 
statute  at  the  FTC,  I  feel  confident  in  making  the  generalization  that 
in  very  few  of  those  cases  where  the  Government  ultimately  prevailed 
has  there  been  completely  successful  divestiture  of  the  acquu-ed  unit. 

B}^  successful  divestiture  I  mean  the  reestablishment  of  the  acciuired 
unit  as  an  independent  enterprise  and  the  restoration  of  competitive 
conditions  as  the}^  existed  before  the  mi.erger.  Practicall}^  all  cases  have 
been  concluded  with  (1)  no  divestiture,  (2)  token  divestiture,  or  (3) 
divestiture  of  the  acquired  fu-m  to  another  corporation,  rather  than  its 
reestablishment  as  an  independent  entity. 

I  am  familiar  with  very  few  cases  where  the  acquired  unit  was 
reestablished  as  a  going  concern.  I  think  this  record  represents  a 
serious  indictment  of  the  effectiveness  of  enforcing  section  7. 

The  defects  of  present  merger  enforcement  activities  might  be 
summarized  as  follows: 

(1)  Defendents  frequentl}"  now  do  not  have  an  incentive  to  cooperate 
fully  with  the  enforcement  agencies  and  the  courts  in  expediting 
litigation.  Experience  in  this  and  other  areas  of  antitrust  has  taught 
defendant  attorneys  that  delay  usually  vforks  to  the  defendant's 
advantage.  The  frequent  result  is  needlessly  long  litigation,  frequently 
exceeding  a  decade.  The  first  litigated  case  under  the  Celler-Kefauver 
Act,  FTC  V.  Pillsbury  Mills,  was  litigated  for  14  years. 

(2)  Once  a  merger  is  consummated,  prolonged  litigation  results  in 
the  loss  of  competition  during  the  period  of  litigation.  If  the  merger  is 
anticompetitive,  the  damage  to  the  public  interest  continues  so  long  as 
the  merger  remains  intact. 

(3)  Protracted  litigation  and  a  histor}'^  of  inadequate  relief  tends  to 
breed  contempt  for  the  effectiveness  of  the  enforcement  agenciies. 
Rivals  of  a  firm  making  an  acquisition,  even  when  the  latter's  acquisi- 
tion has  been  challenged  by  one  of  the  agencies,  are  encouraged  to  make 
defensive  mergers,  particularly  in  the  case  of  vertical  mergers— we 
documented  this  in  the  case  of  the  Cement  Industry  when  I  was  at  the 
FTC — or  defendants  may  simply  gamble  that  thek  acquisition  will  not 
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"be  challenged.  It  is  sort  of  like  playing  Russian  roulette  with  the 
Government,  only  in  this  case  there  are  a  couple  of  thousand  chambers, 
and  each  agency  has  about  a  dozen  bullets  to  put  in  these  chambers. 
And  then  when  they  fire,  they  miss  the  target;  or  if  they  do  hit  it,  they 
do  not  injure  the  target  mortally.  This  is  really  a  serious  situation, 
causing  business  to  become  contemptuous  of  the  antitrust  agencies. 
If  you  are  in  Government,  and  you  are  trying  to  do  a  good  and 
honest  job,  you  tend  to  defend  the  agencies  performance.  But  to  be 
candid  about  it,  the  system  just  does  not  work  very  well  at  the  present 
time.  Because  at  best  the  acquiring  firm  is  permitted  to  keep  the 
acquired  units  while  agreeing  to  make  no  further  acquisitions;  or  at 
worst,  it  will  be  required  to  divest  the  acquisition  to  another  compan}'^, 
usualb/  at  a  profit  over  the  original  purchase  price. 

(4)  Once  a  merger  is  full}^  consummated,  it  often  is  impossible  to 
restore  the  state  of  competition  existing  prior  to  the  merger.  Fre- 
quently acquired  companies  assets  are  hopelessly  scrambled  with  those 
of  the  acquirer,  acquired  plants  may  be  closed,  acquired  brands  may 
be  eliminated,  and  key  management  of  the  acquired  firm  may  be 
replaced. 

So  as  a  practical  matter,  the  antitrust  agencies  and  the  courts 
often  face  a  hopeless  situation  in  seeking  meaningful  relief. 

(5)  Where  protracted  litigation  results  in  actions,  such  as  that 
mentioned,  this  situation  may  implicitly  or  explicitly  influence  the 
decision,  on  the  part  of  the  FTC  or  the  courts,  or  the  relief  meted  out 
by  them.  Frequent!}-,  once  assets  have  been  scrambled,  in  the  case 
of  the  FTC,  with  which  I  am  most  familiar,  relief  has  consisted  solely 
in  prohibiting  further  mergers,  because  after  looking  at  the  facts  of 
life,  the  Commission  believes  it  is  tough  to  bring  about  a  meaningful 
solution,  so  the}^  simply  require  the  company  go  and  sin  no  more. 

The  Pillshury  case,  which  was  the  first  case  brought  by  either 
agency,  represents  an  extreme  example  of  this.  After  14  years  of  litiga- 
tion, during  which  Pillsbury  had  scrambled  the  acquired  assets  and 
abandoned  one  of  the  acquired  brands,  the  Comnnssion,  when  the 
case  was  finally  remanded  to  it  again,  dismissed  the  case  because  it 
saw  no  way  by  which  to  achieve  meaningful  relief. 

So  long  as  firms  are  permitted  to  merge  without  first  obtaining 
premerger  clearance  or  before  the  case  is  litigated,  there  will  be 
needlessly  long  litigation,  adverse  effects  on  the  decisionmaking  ju^oc- 
esses  of  the  courts  and  the  FTC,  and  inadequate,  or  worse  still, 
meaningless  relief. 

I  have  only  one  recommended  change  in  title  V.  It  now  applies  to 
all  acquisitions  with  $10  million  in  sales  or  assets.  I  suggest  the 
language  be  changed  to  include  acquisitions  involving  consideration 
paid  of  $10  million  or  more,  because  this  is  often  a  more  meaningful 
measure  than  assets  or  sales.  Very  frequently'  firms  that  have  assets 
of  less  than  that  are  sold  for  consideration  paid  far  exceeding  $10 
million. 

The  only  reservation  I  have  about  the  enactment  of  title  V  is  that 
unless  the  agencies  are  given  suflicient  funding  to  enforce  section  7, 
they  will  not  be  able  to  enforce  this  title  effectively.  This  could  lead  to 
excessive  delays  in  clearing  some  mergers  that  are  legal.  Or,  worse 
still,  some  illegal  mergers  will  not  be  challenged  because  the  agencies 
will  exhaust  their  resources  going  through  the  premerger  clearance 
process. 
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I  cite  this  potential  problem,  not  because  I  believe  it  represents  an 
inherent  defect  in  the  proposal,  but  to  emphasize  the  need  to  make 
every  effort  to  see  that  the  agencies  have  adequate  resources  to  en- 
force this  bill  if  it  is  enacted. 

On  another  matter,  section  23  authorizes  the  FTC  "after  consulta- 
tion with"  the  Justice  Department,  to  promulgate  regulations  for  im- 
plementing the  notification  provisions.  I  noted  that  in  his  testimony 
before  this  committee,  the  Assistant  Attomej''  General  for  Antitrust 
objected  to  this  provision,  arguing  that  the  language  be  changed  so 
that  any  action  taken  by  the  FTC  under  this  section  should  be  taken 
only  with  the  concurrence  of  the  Attorney  General.  I  disagree  with  this 
recommended  change  in  the  language.  Because  of  the  broader  investi- 
gatory and  administrative  authority  vested  in  the  FTC  as  an  inde- 
pendent agency,  it  should  have  primary  responsibility^  in  this  area,  and 
should  therefore  have  final  authority,  after  consultation  as  the  bill 
provides,  over  the  subjects  covered  by  this  particular  provision.  The 
alternative,  I  think,  is  that  we  may  end  up  mth  a  lot  of  bureaucratic 
bickering,  a  deadlock,  or  endless  haggling  between  the  agencies  over 
relatively  inconsequential  matters. 

Finally,  some  persons  may  reason  that  title  V  is  not  needed  because 
the  merger  pace  has  slackened  since  the  record  levels  of  1967-70,  when 
more  manufacturing  assets  were  acquired  than  the  combined  total  for 
all  other  years  during  1948-73.  It  would  be  a  gross  mistake,  however, 
to  infer  that  the  recent  slowdowm  in  merger  activity  makes  it  unneces- 
sary to  pass  this  title.  History  teaches  that  the  recent  slowdown  in 
mergers  is  very  likely  only  temporary,  since  merger  activity  always 
abates  dming  recessions. 

Second,  merger  activity  already  shows  signs  of  reaccelerating.  And 
third,  merger  activity  of  some  companies  has  continued  at  a  rapid  pace 
since  the  general  slowdown  in  the  economj^  For  example,  Beatrice 
Foods  acquired  over  30  companies  during  1970-73. 

So  this  is  no  tim.e  to  be  complacent  about  mei^er-induced  industrial 
restructure.  Rather,  it  is  imperative  that  we  use  this  period  of  relative 
calm  in  merger  activit}'  to  perfect  the  antitrust  laws  in  preparation  for 
acceleration  in  mergers  that  will  inevitably  occur  once  economic  growth 
resumes. 

I  would  just  like  to  make  a  couple  of  other  comments  that  were 
prompted  by  Mr.  Alioto,  and  some  of  the  other  previous  witnesses.  I 
too  have  observed  this  hostility  on  the  part  of  the  Department  of 
Justice  to  both  States  and  private  individuals  that  bring  private  en- 
forcement actions.  It  disturbs  me,  and  somewhat  perplexes  me. 

I  think  it  is  a  kind  of  elitism  on  the  part  of  the  Department  of 
Justice.  Probably  it  runs  more  deeply  than  that.  It  may  reflect  the 
fact  that  most  Assistant  Attorneys  General  for  the  Antitrust  Division 
come  from  defense-oriented  law  firms,  and  therefore  come  to  the 
Justice  Department  Avith  some  views  toward  private  suits. 

Also,  the  Department  of  Justice  simply  settles  too  many  conspiracy 
cases.  The  ChUdren's  Books  case  is  a  beautiful  example.  It  was  really 
started  by  this  committee.  A  group  of  librarians  who  believed  they 
had  discovered  a  conspiracy  complained  to  this  committee.  The  De- 
partment of  Justice  thereafter  reluctantly  brought  a  case,  which  it 
subsequently  settled.  So  when  public  bodies  brought  their  suit  to  get 
damages,  they  were  not  able  to  rely  on  a  court  decision.  They  then  had 
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to  both  develop  not  only  the  damages  involved,  but  had  to  prove  the 
conspiracy  as  well. 

Also,  Mr.  Alioto  mentioned  that  Mr.  Handler  asserted  that  statis- 
tical measures  of  total  damages  threatened  to  den}?-  defendants  due 
process.  In  ni}^  judgment,  Mr.  Handler's  arguments  at  this  point  are 
pure  nonsense. 

In  mjT^  experience  aggregate  statistical  measures  of  damages  may 
contain  errors,  but  they  generally  do  not  err  in  measuring  total 
liabilities  of  the  defendants,  but  rather  pose  problems  in  distributing 
the  benefits  among  the  plaintiffs.  I,  therefore,  cannot  take  seriousl}- 
defendant-oriented  lawyers,  such  as  Mr.  Handler,  who  argue  that  due 
process  is  going  to  be  denied  defendants.  I  think  j^ou  have  to  be 
terribly  naive  to  believe  that  they  are  genuinely  concerned  with  pro- 
tecting plaintiff's  interests  in  this  respect.  That  concludes  my  com- 
ments, thank  3^ou. 

Senator  Abourezk.  Thank  you.  Mr,  Martin. 

STATEMEl^T  OF  DAVID  DALE  MAETIN,  PEOFESSOE  OP  BUSINESS 
ECONOMICS  AND  PUBLIC  POLICY,  SCHOOL  OF  BUSINESS,  INDIANA 
UNIVESSITY,  INDIANA 

Mr.  Martin.  For  me,  it  is  a  special  pleasure  to  be  invited  to  testify 
on  the  merits  of  the  proposed  Antitrust  Improvements  Act  of  1975 
although  some  may  doubt  that  I  am  an  unbiased  witness. 

During  the  3  years  or  so  that  I  served  as  chief  economist  of  this 
subcommittee,  I  sometimes  had  occasion  to  disclaim  that  my  views  on 
some  matters  were  those  of  the  chairman  or  members  of  the  sub- 
committee. 

It  is  my  hope  today,  however,  that  m.y  view  that  antitrust  needs 
improvement  and  that  this  bill  is  a  useful  first  step  in  the  right  direc- 
tion will  turn  out  also  to  be  the  view  of  the  subcommittee  and  that  the 
bill  will  be  enacted  by  the  Congress  ver}^  soon. 

My  opinion  on  the  need  for  the  bill  stems  not  from  any  special 
authority  vested  in  economists  to  pronounce  judgement  on  such 
matters.  In  fact,  it  is  my  distrust  of  authorit}'^  of  any  sort  being  invoked 
to  tell  people  what  is  good  for  them  that  has  led  me  to  the  conclusion 
that  a  competitive  free  enterprise  market  system  of  organizing  man's 
economic  activity  is  preferable  to  any  alternative  that  I  have  knowl- 
edge of. 

It  seems  particularly  appropriate  as  we  enter  upon  the  200th 
anniversary  of  the  American  Revolution  that  the  Congress  should 
make  a  new  effort  to  reaffirm  the  policy  of  decentralized  control  of 
economic  activity  inherent  in  the  Revolution  itself. 

Econonucs  does  not  lead  necessarily  to  the  conclusion  that  a  demo- 
cratic society  is  preferable  to  some  alternative  structure  in  which  the 
common  man  serves  as  a  resource  in  meeting  the  needs  of  an  elite 
class.  Even  slavery  can  be  readilj^  taken  as  given  in  economic  anah'- 
sis  without  destroying  the  utility  of  economic  theory  and  the  empirical 
methods  of  economiic  research.  If,  however,  we  still  hold  dear  the 
values  of  the  American  Revolution  and  wish  to  extend  freedom  and 
economic  ojjportunity  to  all  persons,  then  it  seems  to  me  that  economic 
theory  can  be  useful  in  understanding  better  the  probable  consequence 
of  alternative  choices  among  rules  of  law. 
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As  an  e'conomist  whose  teaching,  reading,  and  writing  for  a  third  of 
the  85  3^ears  since  the  Sherman  Act  was  passed  have  focused  on  anti- 
trust polic}',  I  will  attempt  to  offer  some  personal  judgments  about 
some  of  the  provisions  of  S.  1284. 

First,  on  the  Declaration  of  Polic}^,  in  title  I:  The  six  findings 
firticulated  in  section  102  are  justified,  in  m}^  opinion.  A  number  of 
the  propositions  stated  therein,  however,  must  be  accepted  as  beliefs 
rather  than  as  hypotheses  of  economic  theory  that  have  been  or  that 
are  likely  ever  to  be  empirically  tested  and  verified  to  the  satisfaction 
of  most  economists.  But,  then,  very  few  significant  h3"potheses  of 
economic  theor}"  have  been  so  tested  and  accepted  generally.  Para- 
graph (a)(1)  of  section  102  is  the  most  important. 

I  agree  that  competition  "spurs  innovation,  promotes  productivity, 
prevents  the  undue  concentration  of  economic,  social,  and  political 
power  and  preserves  a  democratic  society."  I  do  not  think  that  the 
economics  profession  has  produced  any  persuasive  evidence  or  argu- 
ments to  the  contrary. 

A  belief  in  the  efficacy  of  competition  in  preventing  undemocratic 
■concentration  of  power,  without  loss  of  innovation  and  productivity, 
alone  justifies  the  policy  statement  in  section  102(b). 

The  other  five  findings,  if  correct,  add  urgency  to  the  need  for 
•quick  enactment  of  legislation  with  the  purpose  of  increasing  competi- 
tion. 

The  findings  in  paragraphs  (2),  (3),  and  (6)  of  section  102(a)  all 
have  to  do  with  the  relationship  between  the  degree  of  competitiveness 
of  markets  and  the  performance  of  the  economy  with  respect  to  the 
.generally  accepted  economic  policy  goals  of  balance  in  international 
payments,  stabilit}'  over  time  in  the  general  level  of  prices  and  full 
utilization  of  labor  and  other  resources. 

The  relationship  between  competitiveness  of  particular  markets 
and  such  macroeconomic  goals  for  the  economic  sj^stem  is  a  crucially 
important  relationship  about  which  contemporary  economic  theory 
provides,  unfortunately,  very  little  in  the  way  of  generally  accepted 
propositions. 

Congress,  however,  need  not  continue  to  wait  for  economists  to 
settle  their  differences  before  using  theu'  own  commonsense  and 
good  judgment  in  this  matter. 

In  my  view,  there  is  ver}^  little  risk  associated  with  erring  on  the 
side  of  increasing  competition.  Economic  reasoning  gives  very  little 
reason  to  fear  that  a  more  competitive  economy  would  suffer  worse 
problems  of  imbalance  of  international  paj^ments,  inflation,  or  un- 
employment in  the  aggregate.  Furthermore,  in  ni}^  judgment,  there 
is  much  reason  to  conclude  the  contrary,  that  a  more  competitive  set 
of  conditions  in  particular  markets  would  make  easier  the  tasks  of 
economic  polic}^  in  accomplishing  full  emplo3rment  without  inflation. 

In  my  prepared  statement,  I  have  elaborated  to  some  extent  on  my 
reason  for  coming  to  that  conclusion. 

Although  I  do  not  claim  to  have  a  general  theory  that  explains  the 
consequences  of  monetary  and  fiscal  policy  under  conditions  of  non- 
negligible  monopoly  power,  I  do  have  a  few  conclusions  to  which  I 
have  come  in  my  ovvti  thinking  about  the  problem  that  lead  me  to 
agree  with  the  findings  declared  in  title  I  of  S.  1284. 
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One  conclusion  is  that  monopol}'  power  has  become  more  pervasive 
since  combinations  in  restraint  of  trade  were  legahzcd  in  1895  by  the 
Supreme  Court's  decision  in  the  E.  C.  Knight  case  in  which  the  Court 
held  that  a  State-chartered  corporation  with  98  percent  of  the  Nation's 
sugar  refining  capacity  could  not  be  disturbed  by  the  Federal 
Government. 

The  great  merger  movement  at  the  turn  of  the  centur}^  followed 
from  that  decision,  in  my  opinion,  and  technology  and  economies  of 
scale  had  nothing  to  do  with  it. 

After  a  century  of  generally  declining  prices  coupled  mth  rapid 
economic  growth  and  the  absorption  of  millions  of  immigrants  into 
the  labor  force,  we  entered  the  20th  century  with  competition  brought 
under  control  in  most  of  manufacturing  and  mining. 

I  think  that  it  was  only  because  agriculture  remained  a  substantial 
portion  of  all  economic  activity  that  the  unemployment-inflation 
dilemma  did  not  become  more  apparent  much  earlier. 

Today,  we  do  not  have  the  cushion  of  a  large  agricultural  sector  to 
absorb  the  shocks  of  economic  fluctuations.  In  fact,  we  now  have  more 
persons  unemployed  than  we  have  working  in  agriculture. 

One  other  conclusion  that  has  also  affected  ni}^  judgment  on  the 
validity  of  the  findings  declared  in  section  102(a)  is  that  monopoly 
power  and  restraint  of  trade  affect  investments  in  new  plants  and 
equipment,  and  the  rate  of  technological  innovation. 

Both  new  capacity  and  better  technology  serve  to  reduce  scarcity. 
Society  benefits  from  the  reduction  of  scarcity,  but  particular  asset 
holders  may  suffer  a  loss  of  capital  values. 

Schumpeter  coined  the  phrase  "creative  destruction"  to  describe 
this  phenomenon.  Those  with  an  interest  in  capital  values  who  have 
the  pov/er  to  do  so  will  use  their  power  to  prevent  the  lessening  of  the 
value  of  their  assets. 

]Monopoly  results  in  control  not  only  of  shortrun  pricing  and 
production  but  also  in  control  of  the  rate  of  increase  in  capacity  and 
of  the  rate  of  innovation. 

With  a  gro\ving  population  and  an  even  faster  growing  labor  force, 
the  unemployment  is  made  worse  by  a  slow  rate  of  growth  in  capital. 
If  that  problem  is  remedied  by  any  sort  of  measures  to  induce  more 
capital  accumulation  by  allowing  or  inducing  higher  prices,  then  the 
inflation  problem  worsened.  With  less  restraint  of  trade  and  more 
competition,  I  think  that  a  lower  inflation  rate  would  induce  the 
private  sector  to  provide  enough  jobs  to  employ  fully  the  growing 
labor  force. 

There  remains  the  question  whether  this  bill,  if  enacted,  would 
really  make  a  significant  contribution  to  a  policy  of  competition.  I  will 
comment  on  several  of  its  provisions. 

The  policy  on  corporate  mergers  and  acquisitions,  in  the  courts  and 
in  the  Congi*ess,  can  best  be  characterized  as  permissive  until  the  Clay- 
ton Act  was  amended  by  the  Celier-Ivefauver  Act  in  1950. 

The  application  of  the  Celler-Kefauver  Act  to  horizontal  mergers — 
that  is,  mergers  of  direct  competitors — has  been  the  only  bright  spot 
in  antitrust  enforcement  for  many  years,  in  my  opinion. 

The  merger  law  certainly  should  be  enforced  at  least  as  well  in  the 
future  as  in  the  past. 
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Titles  V  and  II,  at  least  in  part,  of  S.  1284,  are  aimed  at  that  goal,, 
and  I  think  both  provisions  are  worth  while  and  should  be  enacted. 

Two  things  concern  me,  however;  one,  I  think  it  is  absolutely  essen- 
tial that  if  premerger  notification  is  required,  the  FTC  and  the  Anti- 
trust Division  must  be  given  adequate  personnel  and  budget  to  per- 
form the  new-  duties  that  would  be  placed  on  them  by  title  V. 

Senator  Abourezk.  Excuse  me.  Dr.  Martin. 

We  are  in  a  bit  of  a  time  problem  right  at  this  point.  I  have  to  get 
over  to  the  floor  right  away  and  Senator  Hart  cannot  get  right  back 
since  he  is  hung  up  at  a  Commerce  Committee  executive  session. 

Would  it  be  possible  to  ask  you  to  submit  your  prepared  statement 
for  the  record  because  we  would  like  to  get  our  questioning  in,  of  you,, 
before  we  recess  for  lunch? 

It  is  either  that  or  hold  3  ou  over  until  after  lunch. 

I\Ir.  Martin.  I  am  quite  happ}^  to  stop  at  this  point. 

Senator  Abourezk.  OK,  but  if  you  want  to,  and  I  will  leave  you  this 
choice,  if  you  want  to  complete  3'our  statement,  we  would  have  to 
come  back  after  lunch. 

Mr.  Martin.  No;  I  think  it  would  be  better  to  go  ahead  mth  the 
questioning. 

Senator  Abourezk.  OK.  I  will  ask  the  majority  counsel  to  proceed. 

Mr.  Nash.  Since  there  are  two  witnesses  at  the  table,  maybe  the 
best  wa}^  to  proceed  would  be  to  address  the  question  to  a  particular 
witness  whose  statement  seems  to  cover  it  and  then  suice  most  of  the 
questions  are  general,  have  the  other  witness  comment  if  he  feels  in- 
clined to  add  to  the  response. 

With  respect  to  Dr.  Mueller's  statement,  I  know  that  Senator  Hart 
did  have  a  chance  to  review  it  and  was  going  to  make  the  observation 
that  your  statement  summarized  quite  succinctly  the  precise  reasons 
for  the  introduction  and  inclusion  of  title  V  in  S.  1284. 

Now,  I  think  it  would  be  useful  for  the  record  if  you  could  comment 
and  give  us  a  feel  of  the  extent  to  which  the  present  industrial  struc- 
ture of  the  economy,  as  we  now  know  it,  has  resulted  from  mergers  or 
acquisitions. 

Mr.  Mueller.  Well,  it  is  my  view,  and  I  think  the  viev/  of  the 
majority  of  economists  specializing  in  the  field  of  industrial  organiza- 
tion, that  most  existing  concentration  is  directly  related  to  the  great 
merger  movement  around  the  turn  of  the  centuiy,  the  merger  move- 
ment of  the  1920's  and,  to  a  lesser  degree,  the  merger  movement  of 
World  War  II  and  since. 

Mergers  have  played  a  central  role  in  creating  the  kind  of  centralized 
concentrated  industrial  structure  we  have  today. 

Mr.  Nash.  Do  jou  have  any  observations  you  would  care  to  make. 
Dr.  Martin? 

Mr.  Martin.  Well,  I  would  just  emphasize  that  the  failure  of  the 
law  to  prohibit  mergers  at  all  between  1895  and  1904  is  the  real  root 
of  the  problem. 

During  that  period,  between  E.  C.  Knight  and  the  Northern  Securities- 
case,  it  was  absoluteh-  legal  to  merge  as  much  as  could  be  negotiated 
and  I  think  that  that,  in  fact,  did  happen  and,  b}'  and  large,  mining 
and  manufacturing  sectors  of  the  economy  were  effectively  brought 
under  the  oligopoly  structure  that  we  have  been  living  with  ever  since. 
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And  the  more  recent  mergers  have  simply  had  the  effect  of  further 
increasing  market  control  and  preventing  the  erosion  of  it  that  other- 
wise might  have  taken  place  from  the  inherent  forces  of  competition. 

Mr.  Nash.  The  asset  and  sale  provisions  of  title  V,  you  know,  $100 
million  for  the  acquiring  compan^'^,  $10  million  for  the  acquired,  have 
been  criticized  both  as  being  too  high  and  too  low. 

Chairman  Engman  would  like  to  see  the  dollar  figures  raised  because 
of  the  workload  he  believes  would  be  generated  at  the  FTC  from  those 
ceilings.  Ralph  Nader  and  Mark  Green  believe  that  the  ceilings  are 
too  high,  in  that  they  believe  that  many  smaller  mergers  at  the  local 
level  are  anticompetitive  and  would  not  be  encompassed  wdthin  title  V. 

Do  you  have  any  judgment  as  to  the  appropriate  sales  and  asset 
amount  to  be  set  for  title  V?  I  recognize  you  recommend  considera- 
tion, rather  than  a  sale  or  asset.  But  with  respect  to  the  amount  of 
$100  million  and  $10  million,  do  you  have  any  observations? 

Mr.  Mueller.  Certainly  in  terms  of  the  acquired  assets,  $10  million 
is  a  realistic  number  you  can  quibble  about  one  way  or  another. 

To  say  that  it  is  too  low,  I  think,  is  to  miss  the  point,  that  in  manu- 
facturing, they  only  have  about  2,600  or  2,700  companies  of  this  size 
in  the  entire  economy  and  currently  there  are  only  about  50  to  60 
mergers  at  $10  million  or  more. 

Firms  of  this  size  and  larger  constitute,  I  think,  something  like  80 
percent  of  all  manufacturing  assets,  so  they  are  the  ones  we  should  be 
monitoring  and  I  do  not  think  it  is  too  much  of  an  enforcement  job 
to  scrutinize  each  carefully. 

As  to  whether  to  lower  it  or  not,  I  am  in  sympathy  with  the  idea. 
I  originally  was  going  to  make  the  recommendation  that — like  in  the 
case  of  Beatrice  Foods  who  acquired  many  firms — if  they  accumulate 
a  certain  number  of  companies  that  have  combined  value  of  a  certain 
amount,  they  should  be  required  to  notify. 

But  I  personall}^  think  that  because  the  antitrust  agencies  can  go 
after  those  additional  mergers,  if  they  wish,  that  $10  million  is — and 
the  fact  that,  on  the  other  hand,  it  is  not  an  excessive  burden — there 
are  not  all  that  many  mergers  involved — that  it  is  a  reasonable  kind 
of  number  to  work  with. 

Maybe  it  is  due  to  the  fact,  too,  that  I  was  responsible  for  creating 
the  merger  series  that — of  all  mergers  of  $10  million  or  more  and  we 
have  good  records  of  that.  So  it  is  mergers  of  that  particular  size  that 
I  have  some  attachment  to  that  number. 

Mr.  Nash.  You  commented  that  there  were  roughly  50  to  60  mergers 
that  would  be  encompassed  in  title  V.  Is  that  to  say  that,  on  the 
average,  there  are  about  50  to  60  acquisitions  by  $100  million  or  more 
companies  of  $10  million  or  more  companies? 

Mr.  Mueller.  Well,  it  is  actually  somewhat  less  than  that.  This  is 
in  manufacturing,  where,  of  course,  most  of  the  action  is.  Banks  are 
already  covered  b}^  other  legislation.  But  manufacturing  and  trade — ■ 
in  recent  3"ears — there  have  only  been  between  50  and  60  acc[uisitions 
where  the  acquired  company  had  $10  million. 

Now,  some  of  those — the  acquiring  companies  were  less  than  $100 
million,  so  they,  presumably,  would  not  have  been  covered.  So  that 
is  in  manufacturing  and  that  is  sort  of  a  maximum  number  that 
would  be  covered. 
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It  reached  a  peak  at  the  height  of  the  merger  movement  of  some- 
thing in  excess  of  100,  but  when  merger  activity  gets  that  vnld,  the 
antitrust  agency  should  be — at  frenzy — devoting  a  lot  of  resources  to 
doing  something  about  it. 

Mr,  Nash.  Well,  that  being  the  case,  and  giving  your  experience  as 
chief  economist  of  the  Commission  for  a  number  of  years,  how  do  you 
envision  the  staff  carrying  out  the  intent  of  title  V  whenthe  filings 
come  in?  How  much  time  do  you  envision  being  spent  on  it  and  how 
many  people  do  you  envision  being  requhed? 

Mr.  MuELLER."^  Well,  I  do  not  have  a  number  in  mind.  At  the  FTC, 
the  magic  number,  in  terms  of  the  ones  that  were  given  top  priority 
work,  those  of  $10  million  or  more,  the}^  were  scrutinized,  at  that  time, 
by  the  FTC  share,  which  was  something  under  half  of  the  total,  b}*  a 
sta,ff  of  about  30  lawj'-ers  and  20  economists. 

They  were  not  scrutinized  adequately.  I  would  think  the  staff  should 
be  at  least  double  that  if  the  FTC — on  this  matter,  I  think,  with  this 
kind  of  legislation,  the  companies  would  have  a  stake  m  cooperating 
in  such  a  fashion  that  it  would  be  possible  to  make  a  judgment  much 
more  quickl}^  than  it  is  now.  Trjdng  to  get  these  facts  at  the  present 
time  is  like  pulling  teeth;  the  companies  drag  on  even  though  each 
agency  has  compulsory  process,  they  still  are  rather  slow  in  their 
responses. 

And  with  this  kind  of  legislation,  since  they  have  a  definite  stake 
in  expeditious  handling  of  the  matter,  I  think  they  would  cooperate 
more  fully  and  it  would  be  easier  for  the  agencies  to  act  expeditiously. 

Mr.  Nash.  Dr.  Martin? 

Mr.  Martin.  I  would  simply  say  that  I  think  the  solution  to  the 
problem  that  Mr.  Engman  raises  is  for  the  Congress,  if  it  passes  the 
provision — to  increase  the  budget  and  the  personnel  authorized  for 
the  FTC  adequately  so  that  the  workload  can  be  handled. 

In  Chairman  Engman's  judgment  that  that  would  be  a  problem, 
is,  I  think,  an  indication  that  somethmg  should  be  done  along  those 
lines  if  this  bill  is  enacted. 

Mr.  Nash.  Dr.  Martin,  in  your  prepared  statement,  you  recom- 
mend that,  per  se,  exemptions  for  stock  acquisitions  for  investment 
purposes  only  should  not  be  included  in  the  premerger  notifications 
provisions  of  title  V. 

I  assume  that  you  are  not  suggesting  that  any  acquisition  of  stock, 
be  it  $1,  $1  million,  or  $10  million,  should  be  subjected  to  the  reporting- 
requirements  of  title  V.  Are  you? 

Mr.  Martin.  No;  I  am  not.  I  am  suggesting,  though,  that  if  you 
are  requiring  the  reporting  of  acq-uisitions  that  are  greater  than  a 
certain  size,  that  3- ou  should  not  make  an  exception  to  the  requirement 
that  acquisitions  of  that  size  be  reported  ahead  of  time  simply  because 
the  acquirer  asserts  it  to  be  for  investment  purposes  onl}^ 

And  when  I  read  the  statement  in  the  press  release  announcing^ 
the  first  set  of  hearings,  it  was  just  a  very  brief  statement,  and  I 
interpreted  that  to  mean  that  someone  had  suggested  to  the  com- 
mittee that  there  should  be  a  proviso  put  in  the  prenotification  pro- 
vision, like  the  original  proviso  in  section  7,  and  I  do  not  know  just 
what  form  that  would  take  but  I  would  simply  urge  that  very  great 
care  be  taken  that  that  is  not  done  in  such  a  way  that  simply  because 
the  acquirer  asserts  "we  don't  intend  to  manage  the  company,  we 
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just  want  to  hold  25  percent  of  its  common  stock  for  investment 
purposes"  that  that  not  be  a  basis  for  saying  no  one  should  look  into  it. 

I  think  that  is  particularly  important  in  view  of  the  fact  that  such 
vast  amounts  of  capital  are  being  transferred  abroad  today  with  the 
•energy  situation  as  it  is,  and  resulting  in,  I  think,  substantial  acquisi- 
tions of  common  stock  in  American  companies  that  affect,  potentially, 
the  control,  though  at  first  it  might  appear  that  control  is  not  involved. 
That  is  my  concern. 

I  think,  for  example,  in  1911,  the  court  dissolved  the  Standard 
Oil  Co.  of  New  Jersey  in  a  very  superficial  way  by  pro  rata  spinoff. 
The  result  was  that  you  are  left  with  a  whole  lot  of  people  holding 
small  amounts  of  stock  for  investment  purposes  only.  But  they  are 
the  same  people  who  controlled  the  trust. 

The  investment  proviso  in  the  1914  legislation,  I  think,  was  not  a 
good  idea  because  much  of  the  problem  in  concentration  of  power 
consists  not  in  a  lot  of  assets  in  the  hands  of  a  few  corporations  but  a 
lot  of  corporations  in  the  hands  of  a  few  investors. 

Mr.  Nash.  Thank  3^ou  very  much. 

I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Chumbris.  Just  one  point,  Mr.  Chairman.  It  is  in  relation  to 
the  letter  that  Dr.  Mueller  is  submitting  to  the  chairman  regarding 
the  number  of  economists  who  have  indicated  an  interest  in  this  bill. 

I  notice  15  of  the  names  are  economists  who  have  appeared  before 
us  over  the  past  18  years.  1  might  say  I  did  not  see  the  names  of  a 
great  number  of  those  economists  who  take  opposite  positions  from 
those  of  the  70  economists  that  have  signed  this  letter. 

I  have  one  letter  that  came  in  the  other  day,  and  it  is  dated  the 
■27th,  from  an  economist  who  teaches  at  the  University  of  Virginia 
and  who  worked  for  the  majority  side  years  ago  as  an  intern.  He 
stated: 

I  am  enclosing  a  reprint  of  a  recent  article  by  a  colleague  of  mine  and  myself. 
I  think  it  has  some  bearing  on  parts  of  S.  1284  which  prevent  me  from  supporting 
the  bill. 

The  provisions  of  that  bill  which  would  support  private  action  are,  at  least  from 
an  economic  standpoint,  most  unfortunate. 

It  is  from  Kenneth  Elzinger  who  teaches  at  the  University  of 
Vu-ginia. 

1  ask  that  this  letter  ^  be  made  part  of  the  record  and  the  state- 
ment, which  I  do  not  have  with  me  now,  be  made  a  part  of  the  record 
also. 

Senator  Abourezk.  Without  objection. 

Mr.  Mueller.  I  might  say,  Mr.  Chumbris,  that  lest  the  impression 
be  given  that  this  list  was  a  totally  biased  list,  Mr.  Elzinga  wag 
invited  to  give  his  views  on  this  and  he,  likewise,  sent  me  the  reasons 
why  he  did  not  support  it,  reasons  which  I  totally  disagree  with,  by 
the  way. 

Mr.  Chumbris.  I  am  not  being  critical.  The  gentlemen  who  signed 
this  huA^e  that  right,  but  I  am  pointing  out  that  there  are  many  others 
who  have  appeared  before  the  subcommittee  for  a  number  of  years 
who  are  not  on  this  list. 

1  See  p.  728. 
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Mr.  Mueller.  You  have  got  some  professional  witnesses. 
I  (lid  not  send  it  to  Mr.  Weston  either. 
Mr.  Chumbrls.  I  have  no  further  questions  Mr.  Chairman. 
[The  prepared  statement  of  ]Mr.  Martin  follows.  Testimony  resumes 
on  p.  419.] 

Prepared    Statement    of    David    Dale    Martin,   Professsor   of   Business 
Economics  and  Public  Policy,  School  of  Business,  Indiana  University 

For  me  it  is  a  special  pleasure  to  be  invited  to  testify  on  the  merits  of  the 
proposed  "Antitrust  Impro\ements  Act  of  1975,"  although  some  mny  doubt  that 
I  am  an  unbiased  witness.  During  the  three  years  or  so  that  I  served  as  Chief 
Economist  of  this  Subcommittee  I  sometimes  had  occasion  to  disclaim  that  m.v 
views  on  some  matters  were  those  of  the  Chairman  or  members  of  the  Sub- 
committee. It  is  my  hope  today,  howe\tr.  that  my  \iew  that  antitrust  needs 
improvement  and  tliat  this  bill  is  a  useful  first  step  in  the  right  direction,  will  turn 
out  also  to  be  the  view  of  the  Subcommittee  and  that  the  bill  will  be  enacted  by 
the  Congress  soon. 

In  1890 — some  eight-five  years  ago — the  Congress  enacted  the  Sherman  Act. 
Like  S.  12S4,  the  Sherman  Act  was  designed  to  improve  the  administration  of  a 
policy  of  competition  deeply  rooted  in  the  traditions  and  law  of  the  Nation 
creatx^d  by  the  American  Revolution.  The  Sherman  Act  made  nothing  unlawful 
that  was  not  already  unlawful  at  common  law  and  in  many  state  codes.  Its  purpose 
and  effect  was  to  move  enforcement  of  the  policy  of  competition  to  the  Federal 
level  of  government  and  thereb.v  improve  enforcement  in  an  economy  that  by 
1890  had  become  very  much  interstate  in  character.  The  Sherman  Act  was  aptly 
titled  ".^n  Act  to  Protect  the  Public  against  Unlawful  Restraints  and  Monopolies." 
The  "Antitrust  Improvements  Act  of  1975"  is  urgently  needed  today  because  the 
public  today,  as  in  1890,  is  inadequately  protected  against  unlawful  restraints 
and  monopolies. 

My  opinion  on  the  inadequacy  of  the  protection  of  the  public  from  unlawful 
restraints  and  monopolies  stems  not  from  any  special  authority  vested  in  eco- 
nomists to  pronounce  judgment  on  such  matters.  In  fact,  it  is  my  distrust  of  author- 
ity of  any  sort  being  invoked  to  tell  people  what  is  good  for  them  that  has  led  me 
to  the  conclusion  that  a  competitive,  free  enterprise,  market  system  of  organizing 
man's  economic  activity  is  preferable  to  any  alternative  that  I  have  knowledge 
of.  It  seems  particularly  appropriate  as  we  enter  upon  the  two-hundredth  anni- 
versary of  the  American  Revolution  that  the  Congress  siiould  make  a  new  effort 
to  reaffirm  the  policy  of  decentralized  cootrol  of  economic  activity  inherent  in 
the  Revolution  itself. 

In  his  introductory  remarks  on  the  floor  upon  the  introduction  of  S.  12S4,  the 
Chairman  made  the  point  that  during  the  eighty-five  ^^ears  since  the  Sherman 
Act  was  enacted  the  Congress  has  only  on  five  occasions  augmented  the  laws 
protecting  our  economic  freedom.  For  precise!}^  half  of  that  8o-year  period  I 
have  been  observing  our  economic  system  from  one  or  another  vantage  point 
and  asking  myself  and  others  for  explanations  of  why  it  does  not  function  better 
than  it  does.  It  was  just  forty-three  years  ago  that  my  father  lost  his  job  in 
19.32.  Even  though  I  was  not  quite  eight  years  old  at  that  time,  the  reality  of  the 
Depression  forced  itself  upon  my  consciousness.  I  am  one  of  many  middle-aged 
men  and  women  who  are  products  of  that  depression.  My  perceptions  of  the  con- 
sequences of  .alternative  public  policies  with  respect  to  the  structure  of  control  of 
economic  activity  were  heightened  as  well  by  the  coincidence  of  my  becoming 
seventeen  years  old  in  "the  summer  of  1942"  and  having  to  confront  the  reality 
of  war  ostensibly  fought  to  protect  cur  democracy  from  the  threat  of  the  corporate 
state  as  realized  in  Japan,  Gernuiny,  and  Italy.  When  I  re-entered  college  as  a 
sophomore  in  1945,  my  commitment  to  the  idea  that  society  must  better  structure 
itself  to  assure  individual  freedom  and  economic  securitj'  to  each  person  was  so 
firmly  rooted  in  my  mind  that  seven  more  years  of  formal  education  in  eco- 
nomics was  powerless  to  dislodge  it.  I  became  an  economist  because  I  was  an 
antitrustcr — not  the  other  way  art>und. 

Economics  does  not  lead  necessarily  to  the  conclusion  that  a  democratic  societj'" 
is  preferaV)lc  to  some  alternative  structure  in  which  the  common  man  serves  as 
a  resource  in  meeting  the  needs  of  an  elite  class.  Even  slavery  can  be  readily 
taken  as  a  given  in  economic  analysis  without  destroying  the  utility  of  economic 
theory  and  the  empirical  methods  of  economic  research.  If,  however,  we  still 
hold  dear  the  values  of  the  American  Revolution  and  wish  to  extend  freedom  and 
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economic  opportunity  to  all  persons,  then  it  seems  to  me  that  economic  theory 
can  be  useful  in  understanding  better  the  probable  consequences  of  alternative 
choices  among  rules  of  law.  As  an  economist  whose  teaching,  reading,  and  writing 
for  a  third  of  those  eighty-five  years  have  focused  on  antitrust  policy,  I  will 
attempt  to  offer  some  personal  judgments  about  some  of  the  provisions  of 
S.  1284. 

TITLE    I DECLARATION    OF    POLICY 

The  six  findings  articulated  in  Section  102  are  justified  in  my  opinion.  A. 
number  of  the  propositions  stated  therein,  however,  must  be  accepted  as  beliefs 
rather  than  as  hypotheses  of  economic  theory  that  have  been  or  that  are  lilcely 
ever  to  be  empirically  tested  and  verified  to  the  satisfaction  of  most  economists. 
But,  then,  very  few  significant  hypotheses  of  economic  theory  have  been  so  tested 
and  accepted  generally.  Paragraph  (a)(1)  of  Section  102  is  the  most  important. 
I  do  believe  "that  competition  spurs  innovation,  promotes  productivity,  prevents 
the  undue  concentration  of  economic,  social,  and  political  power,  and  preserves 
a  democratic  society."  I  don't  think  that  the  economics  profession  has  produced 
any  persuasive  evidence  or  arguments  to  the  contrary.  A  belief  in  the  efficacy  of 
competition  in  preventing  undemocratic  concentration  of  power,  without  loss  of 
innovation  and  productivity,  alone  justifies  the  policy  statement  in  Section  102(b). 

The  other  five  findings,  if  correct,  add  urgency  to  the  need  for  quick  enactment 
of  legislation  with  the  purpose  of  increasing  competition.  That  record  rates  of 
unemployment  with  inflation  have  caused  and  are  causing  hardship  is  not  likely 
to  be  denied  by  anyone.  That  excessive  concentration  and  anticompetitive  behav- 
ior exist  in  various  industries  will  be  denied  by  a  significant  and  articulate  segment 
of  the  economics  profession.  If  the.y  be  right,  little  harm  will  be  done  by  this  bill. 
If  they  be  wrong  and  if  the  bill  proves  effective,  then  much  good  will  result.  In 
my  judgment  it  would  be  better  to  err  on  the  side  of  accepting,  oven  if  untrue, 
the  hypothesis  that  excessive  concentration  and  anticompetitive  behavior  exist  in 
various  industries.  In  answering  that  question,  I  am  more  willing  to  trust  the 
judicial  process  than  the  economists'  statistical  analyses  of  the  grossly  inadequate 
publicly  available  data.  The  stakes  are  too  high  for  our  society  to  ride  along  much 
longer  in  the  hope  of  preserving  democracy  in  the  face  of  unbridled  economic 
power  in  the  hands  of  a  few. 

The  other  three  findings — in  paragraphs  (2),  (3),  and  (6)  of  Section  102(a) — all 
have  to  do  with  the  relationship  between  the  degree  of  competitiveness  of  markets 
and  the  performance  of  the  economy  with  respect  to  the  generally  accepted  eco- 
nomic policy  goals  of  balance  in  international  payments,  stabilitj^  over  time  in  the 
general  level  of  prices,  and  full  utilization  of  labor  and  other  resources.  The 
relationship  between  competitiveness  of  particular  markets  and  such  macro- 
economic  goals  for  the  economic  system  is  a  crucially  important  relationship 
about  which  contemporary  economic  theorj^  provides  very  little  in  the  way  of 
generally  accepted  propositions.  Congress,  however,  need  not  continue  to  wait 
for  economists  to  settle  their  differences  before  using  their  own  common  sense  and 
good  judgment  in  this  matter.  In  my  view,  there  is  very  little  risk  associated  with 
erring  on  the  side  of  increasing  competition.  Economic  reasoning  gives  very  little 
reason  to  fear  that  a  more  competitive  economy  would  suffer  worse  problems  of 
imbalance  of  international  payments,  inflation,  or  unemployment  in  the  aggregate. 
Furtherinore,  in  my  judgment  there  is  much  reason  to  conclude  the  contrary — 
that  a  more  competitive  set  of  conditions  in  particular  markets  would  make  easier 
the  tasks  of  economic  policy  in  accomplishing  full  employment  without  inflation. 
I  will  elaborate  to  some  extent  my  own  reasons  for  coming  to  that  conclusion. 

First,  the  body  of  economic  theory  that  attempts  to  explain  the  consequences 
of  alternative  monetary  and  fiscal  policies  for  such  macro-economic  goals  as  price 
stability  and  full  employment  is  based  on  the  assumption  that  particular  markets 
within  the  system  are  competitive.  If  not  perfectly  competitive,  such  particular 
markets  are  assumed  to  deviate  from  perfect  competition  by  negligible  amounts. 
That  the  economy  has  failed  to  function  at  full  employment  without  either 
inflation  or  price  controls  at  anytime  since  the  E.  C.  Knight  decision  emasculated 
the  Sherman  Act  in  1895  is  significant  empirical  evidence  that  market  imper- 
fections are  not  so  slight  as  to  be  negligible.  There  is  no  economic  theory  with 
which  to  predict  the  consequences  of  alternative  monetary  and  fiscal  policies  under 
conditions  of  non-negligible  monopoly  power  in  particular  markets. 

Economists  who  are  asked  whether  monopoly  causes  inflation  usually  approach 
that  question  by  asking  what  the  effect  of  monopoly  is  in  a  particular  market  on 
price  and  employment.  The  theory  of  particular  markets  explains  the  effect  by 
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comparing  tAvo  alternative  market  structures  at  a  point  in  time.  The  conclusion  is 
that  with  a  monopoly  structure  price  wiU  be  higher  and  output  lower  than  with  a 
competitive  structure.  Thus  the  micro-economic  theory — that  is  the  static  theory 
of  markets — leads  to  the  conclusion  that  a  change  from  competition  to  monopoly 
would  result  in  a  one-shot  increase  in  price  and  reduction  in  employment  in  a 
particular  market,  but  that  continuation  of  a  condition  of  monopoly  indefinitely 
would  add  no  further  to  either  the  inflation  or  the  unemployment  problem.  Some 
economists,  I  think,  would  argue  that  there  would  not  even  be  a  one-shot  eilect 
from  a  change  to  monopoly  in  one  industry  if  all  other  markets  are  perfectly 
competitive  because  only  relative  prices  would  be  changed  and  the  resources 
not  used  in  the  monopolized  sector  v/ould  be  instantaneously  and  automatically 
picked  up  and  used  in  other  markets  if  apiDropriate  monetary  policies  were 
followed. 

This  conventional  wisdom  of  economists  is  all  right  as  far  as  it  goes.  But  it 
really  doesn't  tell  us  very  much  about  an  economy  in  which  monopoly  power  has 
become  so  pervasive  as  to  have  become  the  rule  rather  than  the  exception.  With  a 
very  large  highly  competitive  sector  and  a  few  isolated  pockets  of  monopoly  the 
economy,  in  my  opinion,  could  be  guided  by  monetary  and  fiscal  policy  along  the 
growth  path  of  full  employment  and  price  stability.  It  is  for  that  reason  that  I 
think  that  a  serious  effort  at  antitrust  is  a  worthwhile  measure  with  which  to  cope 
with  the  worsening  problem  of  unemployment-cum-inflation. 

A  general  theory  of  em.ployment,  interest,  and  money  based  on  the  assumption 
that  monopoly  power  is  a  significant  characteristic  of  much  of  the  economy  would 
be  very  useful,  indeed.  I  wish  that  I  were  smart  enough  to  produce  that  theory, 
and  I  hope  that  others  will  do  so.  In  the  absence  of  such  a  theory,  it  seems  to  me 
that  economics  ill-serves  the  public  interest  if  economists  insist  on  denying  the 
reality  of  monopol5^ 

Although  I  don't  claim  to  have  a  general  theory  that  explains  the  consequences 
of  monetary  and  fiscal  policy  under  conditions  of  non-negligible  monopoly  power, 
I  do  have  a  few  conclusions  to  which  I  have  come  in  my  own  thinking  about  the 
problem  that  lead  me  to  agree  with  the  findings  declared  in  Title  I  of  S.  1284. 
One  conclusion  is  that  monopoly  power  has  become  more  pervasive  since  combina- 
tions in  restraint  of  trade  v/ere  legalized  in  1895  by  the  Supreme  Court's  decision 
in  the  E.  C.  Knight  case  in  which  the  Court  held  that  a  state  chartered  corporation 
with  98  percent  of  the  nation's  sugar  refining  capacity  could  not  be  disturbed  by 
the  Federal  government.  The  great  merger  movement  at  the  turn  of  the  century 
followed  from  that  decision,  in  my  opinion,  and  technology  and  economies  of 
scale  had  nothing  to  do  with  it.  After  a  century  of  generally  declining  prices  coupled 
with  rapid  economic  growth  and  the  absorption  of  millions  of  iinmigrants  into  the 
labor  force,  we  entered  the  twentieth  century  with  competition  brought  under 
control  in  most  of  manufacturing  and  mining.  I  think  that  it  was  only  because 
agriculture  remained  a  substantial  portion  of  all  economic  activity  that  the  unem- 
ployment-inflation dilemma  did  not  become  more  apparent  much  earlier.  Today 
we  do  not  have  the  cushion  of  a  large  agricultural  sector  to  absorb  the  shocks  of 
economic  fluctuations.  In  fact,  we  now  have  more  persons  unemployed  than  we 
have  working  in  agriculture. 

In  a  free  society  in  which  individuals  are  free  to  make  individual  decisions  about 
what  to  spend  their  income  on  and  in  which  technological  change  is  encouraged 
and  in  which  relative  scarcities  are  changing,  demand  and  supply  in  particular 
markets  will  and  should  fluctuate.  The  problem  of  economic  stability  is  the  prob- 
lem of  keeping  the  aggregates  stable  through  time.  Particular  prices  ought  to  go 
up  and  down  to  reflect  changes  in  relative  scarcities.  Concentration  of  economic 
power  in  the  hands  of  persons  with  no  responsibility  for  stabilizing  the  whole 
economy  thwarts  the  power  of  monetary  and  fiscal  policy  to  accomplish  those  ends. 
Those  with  power  in  particular  sectors  of  the  economy  have  incentive  to  stabilize 
prices  and  profits  and  push  onto  their  own  hourly  workers  and  other  sectors  the 
burden  of  responding  to  fluctuations  in  demand.  A  more  competitive  structure 
v/ould  result,  I  think,  in  many  little  tremors  and  fewer  earthquakes.  The  effect  of 
monopol}^  and  restraint  of  trade  on  the  flexibility  of  particular  prices  is  the  key 
connection  between  the  theory  of  markets  and  the  theory  of  inflation  and  unem- 
ployment. 

One  other  conclusion  has  also  affected  my  judgment  on  the  validity  of  the 
findings  declared  in  Section  302(a).  Monopoly  power  and  restraint  of  trade  affect 
investment  in  new  plant  and  equipment  and  the  rate  of  technological  innovation. 
Both  new  capacity  and  better  tecynology  serve  to  reduce  scarcity.  Society  benefits 
from  the  reduction  of  scarcity  but  particular  asset  holders  may  suffer  a  loss  of 
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capital  values.  Schumpeter  coiiipd  the  phrase  "creative  destruction"  to  describe 
this  phenomenon.  Those  with  an  interest  in  capital  values  wo  have  the  power  to 
do  so  will  use  their  power  to  prevent  the  lessening  of  the  value  of  their  assett. 
Monopoly  results  in  control  not  only  of  short-run  pricing  and  production  but  also 
n  control  of  the  rate  of  increase  in  capacity  and  of  the  rate  of  innovation.  Wish 
a  growing  population  and  an  even  faster  growing  labor  force  the  unemployrnetn 
s  made  worse  by  a  slow  rate  of  growth  in  capital,  if  that  problem  is  remedied  by 
any  sortjof  measures  to  induce  more  capital  accumulation  by  allowing  or  inducing 
higher  prices,  then  the  inflation  problem  is  worsened.  With  less  restraint  of  trade 
and  more  competition,  I  think  that  a  lower  inflation  rate  would  induce  the  private 
sector  to  provide  enough  jobs  to  employ  fully  the  growing  labor  force. 

There  remains  the  question  whether  this  bill,  if  enacted,  would  really  make  a 
significant  contribution  to  a  pt^lic}'  of  ccnupetition.  I  will  comment  on  several  of 
its  pro\isions. 

MERGER  POLICY  PROVISIONS 

The  law  on  combinations  in  the  form  of  corporations  chartered  under  liberal 
state  incorporation  statutes  has  been  the  major  antitrust  policy  issues  ever  ince 
the  Sherman  Act  was  passed  by  Congress  in  3890.  The  legislature  of  the  state  of 
New  Jersey,  in  its  wisdom,  made  about  four  dozen  changes  in  its  general  incorpora- 
tion statutes  between  3888  and  3893.  The  effect  was  to  legalize  the  trusts  and  to 
facilitate  combination  of  large  numbers  of  corporations  doing  business  all  over 
the  world  into  a  single  center  of  decision  making  without  conspiracy.  The  PLC. 
Knight  case  held  the  Federal  Securities  was  decided  in  3904.  Although  the  power 
of  the  Federal  government  was  ultimately  upheld,  the  policy  on  corporate  mergers 
and  acquisitions  in  the  courts  and  in  the  Congress  can  best  be  characterized  as 
permissive  until  the  Clayton  Act  was  amended  by  the  Celler-Kefauver  Act  in 
3950.  The  application  of  the  Celler-Kefauver  Act  to  horizontal  mergers — that  is, 
mergers  of  direct  competitors — has  been  the  only  l^right  spot  in  antitrust  enforce- 
ment for  many  years  in  my  opinion.  The  merger  law  certainly  should  be  enforced 
at  least  as  well  in  the  future  as  in  the  past.  Titles  V  of  S.  3484  and  Title  II,  at 
least  in  part,  are  aimed  at  that  goal  and  I  think  both  provisions  are  worthwhile 
and  should  be  enacted. 

Both  these  Titles  would  help  to  nip  mergers  in  the  bud,  and  certainly  the 
incipiency  doctrine  that  led  to  the  enactment  of  the  Clayton  Act  in  3934  still  holds 
today.  Two  things  concern  me,  however,  One,  I  think  it  is  absolutely  essential 
that  if  premerger  notilication  is  required,  the  Federal  Trade  Commission  and  the 
Antitrust  Division  must  be  given  adequate  personnel  and  budget  to  peiform  the 
new  duties  that  would  be  placed  on  them  by  Title  V.  Perhaps  the  bill  itself  should 
be  changed  to  make  the  necessary  authorizations  of  both  personnel  and  budget. 
If  this  augmentation  of  the  resources  of  the  agencies  is  not  in  fact  accomplished 
then  the  purposes  of  the  provision  will  not  Ije  accomplished. 

In  the  proposed  Section  23(g)  contained  in  Section  .501  of  the  bill  the  acquiring 
corporation  would  be  required  to  dispose  of  unlawfully  acquired  stock  or  assets 
"at  a  price  not  to  exceed  the  purchase  price."  That  language  bothers  me  a  bit. 
I  agree  with  its  intent  to  prevent  ill-gotten  gains  by  the  acquirer,  but  I  am  con- 
cerned that,  in  all  cases  of  increases  in  value  while  the  litigation  proceeds,  it 
would  require  a  sale  below  a  market-clearing  price.  Therefore,  some  non-price 
rationing  would  be  required  and  somebody  nccessarilj'  must  get  a  windfall. 
Though  the  provision  is  intended  to  prevent  a  windfall  to  the  acquirer,  the  power 
to  grant  a  windfall  to  others  is  itself  a  windfall,  sinne  some  sort  of  quid  pro  quo 
would  likely  result.  Perhaps  such  windfalls  should  go  to  a  special  fund  to  augment 
the  budgets  of  the  enforcement  agencies! 

As  I  re  id  Section  501,  it  would  apply  to  asset  acquisitions  bj'  all  corporations 
irrespective  of  whether  they  are  made  by  corporations  subject  to  the  jurisdiction 
of  the  Federal  Trade  Commission.  If  that  is  the  intent  I  support  it,  but  it  might 
be  better  to  make  that  change  in  the  current  statutes  more  explicit  to  a\oid 
misinterpretation  by  the  courts.  I  think  the  failure  of  the  Celler-Kefauver  Act 
to  do  so  was  unfortimate,  and  in  a  section  dealing  with  large  acquisitions  it  seems 
particularly  appropriate  to  make  no  exceptions  on  grounds  of  the  nature  of  the 
business  of  the  corporations. 

In  his  press  release  announcing  the  first  set  of  hearings  on  S.  1284,  the  Subcom- 
mittee Chairman  mentioned  that  questions  had  been  raised  about  the  possible 
need  to  change  Section  501  to  exempt  stock  acquisitions  for  investment  only. 
Perhaps  some  new  language  is  needed  to  take  care  of  that  problem,  l)ut  I  strongly 
urge  that  j'ou  not  do  it  in  a  way  that  grants  per  se  exemptions  to  stock  acquisitions 
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Just  because  the  acquirer  asserts  the  acquisition  to  be  for  investment  purposes 
only.  The  bill  should  require  that  any  acquisition  of  the  size  that  would  being  it 
\uider  this  notification  provision  should  be  scrutinized  bj^  the  enforcement  agencies 
to  ascertain  whether  it  may  substaniioll}^  lessen  competition.  If  it  is  found  prob- 
abl}^  to  have  that  effect,  then  it  should  be  treated  per  se  as  not  for  investment 
purposes  only.  After  all  monopolizing  is  itself  a  very  good  investment  if  it  is  legal 
and  you  can  get  away  with  it.  With  the  extremely  large  number  of  stock  acquisi- 
tions likely  to  be  made  soon  by  a  small  number  of  acquiring  foreign  corporations 
and  governments,  it  seems  to  me  essential  that  the  investment  "loophole"  in 
Section  7  of  the  Clayton  Act  be  closed.  Otherwise  we  may  soon  find  increased 
concentration  of  control  of  our  economy  with  even  greater  difficulties  than  we 
now  have ;  both  in  finding  out  who  reallj^  controls,  and  in  reaching  them  with  the 
antitrust  law. 

ADMINISTRATIVE   AND  PROCEDURAL  PROVISIONS 

The  other  sections  of  the  bill  make  very  specific  changes  in  the  code  to  ac- 
complish improvements  in  antitrust  enforcement  generally.  On  most  of  these  I 
don't  feel  particularly  well  qualified  to  speak,  but  I  find  nothing  that  I  perceive 
to  be  objectionable.  Title  II  would  improve  the  flow  of  information  to  the  Anti- 
trust Division  and  I  think  that  would  be  worthwhile.  Title  III,  strengthening 
penalties  for  violating  FTC  orders,  and  Title  VI,  making  nolo  contendere  pleas 
prima  facie  evidence  of  law  violation,  are  both  aimed  at  increasing  the  deterrent 
effect  of  the  antitrust  laws  and  I  think  that  is  worthwhile.  Title  IV  would  also  in- 
crease both  the  deterrent  effect  of  the  law  and  increase  enforcement  activity  by 
encouraging  the  fifty  state  attornej's-general  to  bring  cases.  Businessmen's 
behavior  is  very  likely  to  be  affected  favorably  by  measures  such  as  these  to  in- 
crease the  chances  that  antitrust  violations  actually  will  prove  to  be  unprofitable. 

Sections  701  and  703  would  extend  the  reach  of  the  Federal  antitrust  law  in- 
ward toward  commerce  within  states  and  outward  toward  commerce  with  foreign 
nations  and  corporations.  The  latter  purpose  seems  more  urgent.  The  limitations 
on  the  reach  of  the  American  law  and  courts  in  a  world  of  multinational  corpora- 
tions and  state  trading,  however,  are  not  likely  to  be  dealt  with  adequately  by 
antitrust  legislation  alone.  I  would  hope  that  the  Nation's  foreign  policies  generally 
will  soon  be  redirected  toward  those  World  Vv^ar  II  goals  of  competitive  world 
markets  operating  vmder  rales  of  law.  If  that  is  done  with  the  same  vigor  with 
which  we  have  pursued  the  illusory  objectives  of  the  Cold  War  for  the  past  quarter 
centurj',  there  will  still  be  hope  of  a  democratic  and  peaceful  world  order.  Section 
703  is  not  inconsistent  with  that  objective. 

Section  702  deals  with  judicial  administration  in  antitrust  cases.  Since  its  enact- 
ment Mould  hold  out  some  hope  that  economists  or  economic  experts  can  con- 
tribute to  this  extremely  intractable  problem,  I  will  make  a  few  comments  on  its 
provisions  and  raise  a  few  questions. 

COMPLEX   CASES 

Antitrust  cases  are  complex  today  because  companies  are  now  large,  complex 
bureaucratic  organizations.  The  judiciary,  fortunately,  has  remained  relatively 
untouched  by  the  trend  to  bureaucracy  so  characteristic  of  most  institutions 
today.  I  would  not  like  to  see  the  judiciary  transformed  into  another  large,  bu- 
reaucratic institution.  Yet  we  must  nuake  it  effective  in  handling  antitrust  litiga- 
tion or  abandon  the  policy  of  competition. 

The  President  has  become  the  Presid^^ncy.  We  don't  want  the  judge  in  each 
case  to  become  a  judiciary.  Yet  Judge  Neville's  testimony  on  S.  1167  on  May  8, 
1973,  made  clear  that  judges  need  more  effective  staff  services  than  the}^  are  getting 
now,  from  clerks  and  secretaries.  Seclion  702  of  S.  1284  is  addressed  to  this 
problem.  I  am  in  favor  of  its  enactment,  but  I  fear  that  it  will  be  innocuous  unless 
the  language  of  the  bill  is  elaborated  somewhat  or  the  legislative  record  makes 
evident  the  intent  of  Congress  to  direct  the  judiciary  to  change  its  procedures  in 
complex  antitrust  eases.  Even  with  more  explicit  instructions  from  Congress, 
constitutional  objections  will  be  raised  unless  care  is  taken  to  anticipate  them 
and  meet  them. 

Section  702  is  limited  to  antitrust  cases  in  w^hich  the  United  States  is  the 
plaintiff.  Judge  Neville's  testimony  convinces  me  that  private  suits  for  damages 
and  private  suits  seeking  injunctive  relief  can  be  as  complex  as  those  brotight  by 
the  Antitrust  Division.  I  recommend  that  the  section  be  changed,  or  a  new 
provision  be  added  to  the  bill  to  provide  for  more  expeditious  and  equitable 
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procedures  in  private  cases  as  well.  That  may  best  be  accomplished  with  a  separate 
statement  by  which  Congress  directs  changes  in  the  Federal  Rules  of  Civil  Pro- 
cedure. I  suggest  that  Judge  Neville's  testimony  be  made  a  part  of  this  record. 

Section  702  would  change  Section  21  of  Title  15  of  the  code.  Perhaps  Title  28 
should  also  be  amended  in  order  to  assure  that  Rule  53  is  appropriately  changed. 
I  merely  suggest  that  possibility,  but  I  claim  no  expertise  on  that  legal  issue. 

Section  702  would  give  the  Attorney  General  the  power  to  declare,  at  his 
discretion,  the  case  to  be  a  "complex  antitrust  case."  The  judge  would  then  be 
required  "to  cause  the  case  to  be  in  every  way  expedited."  The  next  two  sentences 
say:  "Special  masters,  economic  experts,  and  other  personnel  may  be  designated 
to  assist  the  trial  judge  in  the  expeditious  and  efficient  trial  of  the  case,  and  in 
expediting  discovery  and  pretrial  matters.  Economic  and  other  experts  may  be 
used  bj'^  the  court  in  all  phases  of  the  trial,  including  the  preparation  and  analysis 
of  plans  for  rchef."  The  implication  is  clear  that  the  use  of  special  masters,  eco- 
nomic experts,  and  other  personnel  assisting  the  judge  is  expected  to  expedite 
complex  cases.  I  think  good  staff  work  can  improve  judicial  management,  to  use 
Judge  Neville's  phrase,  but  putting  more  people  on  the  job  will  not  necessarily 
expedite  a  case  particularly  if  their  use  itself  gives  rise  to  additional  litigable 
questions.  In  fact,  Vanderbilt's  Modern,  Procedure  and  Judicial  Administration, 
1240-41  (1952),  goes  so  far  as  to  say:  "There  is  one  special  cause  of  delay  in 
getting  cases  on  for  trial  that  must  be  singled  out  for  particular  condemnation, 
the  all  too  prevalent  habit  of  sending  matters  to  a  reference.  There  is  no  more 
effective  way  of  putting  a  case  to  sleep  for  an  indefinite  period  than  to  permit  it  to 
go  to  a  reference  with  a  busy  lawyer  as  a  referee." 

Judge  Irving  R.  Kaufman,  writing  in  the  Columbia  Law  Review  in  1958  in  an 
article  entitled  "Masters  in  the  Federal  Courts:  Rule  53,"  offers  a  pertinent 
analysis  of  problems  associated  with  the  use  of  masters,  and  I  suggest  that  that 
judge's  views  might  also  be  made  a  part  of  the  record  of  this  hearing  along  with 
the  1958  Report  #12  of  the  ABA  Committee  on  Practice  and  Procedure  in  the  Trial 
of  A  ntitrust  Cases.  The  latter  document  contains  a  statement  on  the  use  of  masters 
in  antitrust  cases.  It  concluded:  "The  essential  and  seemingly  insoluble  problems 
appear  to  be  (a)  the  assurance  that  the  master  would  be  competent  and  skilled 
in  the  field  and  (b)  to  provide  adequate  compensation."  That  conclusion  may 
also  be  applicable  as  well  to  the  use  of  economic  experts. 

Section  702  does  not  indicate  whether  it  contemplates  the  use  of  economic 
experts  as  special  masters.  That  seems  to  me  to  be  a  possibility  that  may  be 
desirable  in  some  but  not  all  circumstances.  The  classic  case  of  good  use  by  a 
judge  of  economic  staff  assistance  was  the  role  of  Carl  Kaysen  as  a  clerk  to  Judge 
Wysanski  in  the  United  Shoe  Machinery  case.  That  sort  of  use  of  economists 
might  be  the  best  use  to  which  they  can  be  put  in  solving  the  problems  of  the 
complex  case.  One  use  to  which  I  would  not  recommend  putting  economists  is 
that  of  an  authority  on  matters  that  properly  should  be  judged  by  the  judge. 
I  do  not  recommend  using  economists  the  way  that  doctors  are  used  in  sanity 
hearings,  for  example.  Judge  Kaufman,  in  his  article  on  Rule  53  said:  "American 
policy,  stated  quite  simply,  upholds  the  right  of  a  litigant  to  have  his  suit  tried 
iDefore  a  judge  and/or  jury  if  he  so  requests.  *  *  *  it  is  axiomatic,  of  course, 
that  every  reference  involves  some  delegation  of  powers  usually  reserved  to  the 
courts. 

"An  example  of  a  judicial  function  which  the  courts  are  most  reluctant  to  sur- 
render is  that  of  assessing  the  credibility  of  witnesses  *  *  *  Where  factual 
determinations  are  to  be  primarily  resolved  on  the  basis  of  conflicting  testimonial 
evidence  a  reference  should  be  avoided." 

What  about  an  economic  expert  (as  opposed  to  a  judge)  resolving  conflict 
among  sets  of  statistical  data?  To  avoid  such  problems  of  due  process,  I  think 
that  the  economist  must  be  brought  in  early  enough  in  the  proceeding  to  affect 
the  evidence  admitted.  He  can  help  the  judge  to  get  into  the  record  what  he 
needs  to  advise  the  judge.  That  may  be  evidence  that  neither  party  gives  high 
priority  to  getting  into  the  record.  If  the  equity  implicit  in  the  judicial  process  is 
to  be  preserved — and  I  think  it  should  be — then  the  economist  should  be  at  the 
right  hand  of  the  judge  to  offer  suggestions  for  questions  from  the  bench  to 
witnesses.  He  needs  also  to  participate  in  pre-trial  and  post-trial  hearings.  And 
judges  must  be  authorized  and  encouraged  to  take  some  initiative  in  getting 
appropriate  facts  admitted.  On  the  question  of  how  to  accomplish  that,  I  suggest 
that  you  consider  amending  S.  1284  to  incorporate  some  of  the  language  of  S.  1167, 
on  which  this  Subcommittee  has  already  held  extensive  hearings.  Section  305  of 
S.  1167  contains  proposals  to  amend  the  Rules  of  Civil  Procedure  directly  by 
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changing  Pnrt  VI  of  Title  28  of  the  Code  to  inckide  a  section  on  expert  witnesses 
and  on  other  witnesses.  That  language  might  he  useful  in  this  bill. 

Equallj'  as  important  as  the  procedural  language  used  in  this  section  on  com- 
plex cases  i,s  the  manner  in  which  the  Congress  provides  incentives  to  the  judicial 
administrators  to  induce  actual  changes  in  the  behavior  of  judges  in  antitrust 
cases.  I'm  sure  the  Congress  had  great  expectations  in  1914  when  it  authorized 
the  Cf)urt8  to  use  the  Federal  Trade  Commission  as  a  master  in  chancery  in  anti- 
trust cases,  but  as  far  as  I  know  that  has  n^ver  happened.  Judges  do  not  like  to  be 
iivor-ruled.  Their  authority  to  innovate  in  handling  complex  cases  must  be  ex- 
Ijlicit  and  current  law  makes  the  use  of  masters  possible  only  in  exceptional  cir- 
cumstances even  in  antitrust  cases.  This  statute  should  take  care  of  that  problem 
if  it  clearly  enough  changes  Rule  o3.  But  we  still  must  contend  with  Judge  Neville's 
concern  and  with  the  ABA  Committee's  concern  about  the  funds  with  which  to 
pay  the  added  costs  of  the  new  procedures.  I  suggest  that  the  bill  be  changed  to 
authorize  the  necessary  expenditures  and  that  a  special  fund  l)e  provided  in  the 
approj^riations  bill  for  the  judiciary  along  the  same  lines  as  is  now  done,  I  believe, 
for  the  salaries  and  expenses  of  Referees  in  Bankruptcy.  Whatever  method  is 
used  to  trigger  the  declaration  of  a  case  to  be  a  complex  case  should  automatically 
provide  the  budget  with  which  to  pay  the  salaries  and  expenses  associated  with 
special  masters,  economic  experts  and  other  expediting  personnel.  The  funding 
should  be  done  in  such  a  way  that  wholehearted  judicial  cooperation  in  expediting 
the  complex  antitrust  cases  can  be  accomplished  without  subtracting  from  the 
funds  available  to  take  care  of  other  jnatters  before  the  courts. 

If  the  bill  is  amended  t(<  include  provisions  for  declaring  private  antitrust  suits 
to  be  complex  cases,  it  seems  to  me  that  the  expeditious  handling  of  such  cases 
should  also  be  funded  publicly.  The  purpose  of  pri\ate  suits,  after  all,  is  not  just  to 
provide  relief  to  the  plaintiff  but  to  deter  violation  of  the  law  and  enhance  the 
probal)ility  that  anti truest  law  violation  will  be  detected  and  prosecuted.  The 
cases  bi'ought  as  parens  patriae  by  the  state  attorney  general  will  also  be  complex. 
A  problem  arises,  of  course,  of  who  should  be  given  the  power  in  cases  other  than 
those  in  which  the  United  States  is  the  plaintiff  to  declare  the  case  to  be  complex. 
Perhaps  that  power  should  be  vested  in  the  senior  judge  in  the  district  or  in  the 
circuit  court  of  appeals  after  a  motion  by  either  party.  If  the  funding  is  adecjuate, 
then  the  judiciary  should  not  require  more  prodding  from  outside.  If  the  funding 
is  inadequate,  or  the  constitutionality  of  the  new  procedures  is  unclear,  then  a 
declaration  \)y  the  Attorney  General  will  hv  of  no  avail  in  any  event. 

Wh('n  one  considers  all  the  obstacles  to  efffctive  antitrust  enforcement  after 
eight-five  years  of  the  antitrust  charade,  the  judicial  management  problem 
looms  very  large.  This  provision  could  set  in  motion  very  important  changes  that 
might  make  competition  a  viable  alternative  to  the  continued  drift  toward  the 
corporate  state.  I  think  it  deserves  the  Subcommittee's  very  careful  attention. 

TITLE    VII SHERMAN   ACT   AMENDMENTS 

Senator  Bayh's  proposed  amendments  to  S.  1284  seem  to  me  to  be  a  worth- 
while addition  to  the  antitrust  law. 

One  of  the  earliest  orders  issued  by  the  Federal  Trade  Commission  under 
Section  5  of  the  FTC  Act  required  a  Mr.  Smith  to  cease  and  desist  from  causing 
his  trucks  to  collide  with  the  trucks  of  a  Mr.  Brown.  I  have  often  used  that  case 
as  a  vivid  example  of  an  unfair  method  of  competition.  The  courts  have  gradually 
Ijroadened  the  meaning  of  Section  5  of  the  FTC  Act  to  make  unlawful  under  that 
provision  most  anything  that  would  be  a.  violation  of  the  Sherman  Act,  and 
properly  so  since  monopolizing  and  restraining  trade  certainly  are  unfair  methods 
of  competition.  S(>nator  Bayh's  amendment  would  add  a  section  iJA  to  the  Sherman 
Act  to  accomplisii  the  reverse.  It  seems  to  me  that  his  proposal  \\'ould  make  unfair 
methods  of  competition  that  are  not  now  reachable  under  the  Sherman  Act 
subject  to  that  statute.  That  is  warranted  I  think  because  Section  5  is  enforced 
only  by  the  Federal  Trade  Commission  and  perpetrators  of  unfair  methods  of 
competition  are  not  now  subject  either  to  criminal  sanctions  or  tre!)le  damage  or 
other  private  suits.  Today  the  injured  party  must  take  his  chances  in  the  mail  liag 
of  an  inadequately  funded  Federal  Trade  Commission.  Although  the  proposal  is 
limited  to  a  very  narrowly  defined  category  of  imlawful  conduct,  the  exclusion  of 
competitors  or  potential  competitors  from  engaging  in  a  trade  is  patently  so 
offensive  to  the  policy  of  competition  that  the  provision  can  be  of  consideralile 
importance. 
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The  amendment  is  aimed  at  correcting  the  unfortunate  trend  in  recent  court 
decisions  of  forcing  the  plaintiff  to  bear  too  heavy  a  burden  of  proving  that  he  is 
being  excluded  from  a  "relevant  market"  from  Avhich  his  exclusion  is  likely  to 
constitute  the  proximate  cause  of  illegal  inonopolization.  This  abuse  of  the 
"relevant  market"  concept  is  a  problem  not  only  in  this  type  of  case  but  in  anti- 
trust enforcement  generally.  Ironically,  in  one  of  the  earliest  Sherman  Act  cases, 
Judge  William  Howard  Taft  (in  Addyston  Pipe  and  Steel)  saw  more  clearly  than 
most  contemporary  lawyers  and  economists  that  monopoly  power  can  itself 
change  the  boundaries  of  the  market.  Judicial  doctrine  that  forces  the  plaintiff 
to  prove  something  to  be  the  one  and  only  relevant  market  in  a  case  can  easily 
become  a  threat  to  effective  enforcement  in  many  areas  of  the  law.  The  Subcom- 
mittee may  make  some  use  of  an  exchange  of  views  between  myself  and  another 
economist  on  this  issue  published  in  the  American  Economic  Review  in  June  1964. 
This  amendment's  provision  removing  the  relevant  market  inquiry  in  cases  in 
which  specific  intent  to  exclude  is  proven  seems  to  me  to  be  clearly  warranted. 

The  proposed  Section  3B  seems  also  to  be  a  worthwhile  addition  to  the  law.  Not 
only  would  it  add  the  Attorney  General  of  the  United  States  to  the  fifty  state 
attornej^s  general  who  would  be  authorized  to  bring  suit  for  monetary  reparations 
for  public  injury,  but  it  would  for  the  first  time  make  possible  the  forfeiture  of  an 
amount  of  inonej^  related  to  the  ill-gotten  gains  of  the  offender  rather  than  to 
proven  damages  to  injured  parties.  The  deterrent  effect  would  be  great. 

CONCLTJSION 

The  Antitrust  Improvements  Act  of  1975  would  significantly  improve  antitrust 
enforcement  in  my  judgm.ent.  The  enactment  of  a  statute  with  that  intent  and 
effect  would  constitute  a  clear  signal  that  the  Congress  intends  to  treat  competi- 
tion policy  with  the  higher  priority  it  must  have  soon  if  the  market  system  is 
to  survive. 

Senator  Abourezk.  If  there  are  no  more  questions,  I  want  to  ex- 
press my  gratitude  to  the  witnesses  and  to  all  who  have  appeared  this 
morning. 

Thank  you. 

We  will  recess  now. 

[Whereupon,  the  hearing  was  recessed  at  12:10  p.m.,  to  resume  at 
the  call  of  the  Chair.] 
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THURSDAY,  JUNE   12,    1975 

U.  S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly, 

OF  THE  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met  at  1  p.m.  in  room  5110,  Dirksen  Senate 
Office  Building,  Hon.  Philip  A.  Hart  (chairman  of  the  subcommittee) 
presiding. 

Present :  Senator  Hart. 

Also  present:  Howard  O'Leary,  chief  counsel;  Bernard  Nash, 
assistant  counsel;  Patricia  Y.  Bario,  editorial  director;  Catherine  M. 
McCarthy,  chief  clerk;  and  Peter  N.  Chumbris,  minority  chief 
counsel. 

Senator  Hart.  The  committee  will  be  in  order.  The  hearing  this 
afternoon  is  a  continuation  of  the  hearings  of  June  3  and  4  which  were 
canceled  because  of  Senate  obligations. 

I  apologize  now  to  the  several  witnesses  for  the  inconveniences 
because  of  it,  and  appreciate  very  much  that  so  many  were  able  to 
return  today. 

Without  objection  I  will  have  printed  in  the  record,  the  statements 
prepared  by  those  witnesses  who  were  unable  to  return  today,  namely: 
Mr.  A.  G.  W.  Biddle,  Computer  Industry  Association;^  Prof.  John 
Flynn,  University  of  Utah  Law  School;^  Prof.  Louis  Schwartz,  Uni- 
versity of  Pennsylvania  Law  School;^  and  Mr.  Charles  Binsted, 
National  Congress  of  Petroleum  Retailers.*  And  we  have  received  other 
written  statements  from  interested  persons.  These  also  will  be  made  a 
part  of  the  record. 

Our  first  witnesses  today  are  David  Watkiss  of  Salt  Lake  City, 
and  John  Dougherty  of  Washington,  D.C. 

Mr.  Dougherty  was  the  "lone  Government  counsel"  during  some  7 
years  of  litigation  seeking  divestiture  by  El  Paso  National  Gas  Co. 
of  its  Northwest  Division. 

Mr.  Watkiss,  during  that  same  period  of  time,  was  involved  in  the 
litigation  representing  a  company  seeking  to  acquire  that  division. 

Gentlemen,  we  welcome  you. 

Let  me  order — lest  we  forget — that  there  be  printed  in  the  record, 
in  full  as  though  given,  all  of  the  prepared  statements  presented 
today. 

[Mr.  Watkiss'  prepared  statement  appears  on  p.  423.] 

Senator  Hart.  You  may  proceed  in  such  order  as  j^ou  prefer. 


1  Mr.  a.  G.  W.  Biddle.  p.  568. 

2  Prof.  John  Flynn,  p.  535. 

3  Prof.  Louis  Schwartz,  p.  564. 
*  Mr.  Charles  Binsted,  p.  563. 
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STATEMENT  OF  DAVID  K.  WATKISS,  ATTORNEY  FROM  SALT  LAKE 
CITY.  UTAH;  ACCOMPANIED  BY  JOHN  H.  DOUGHERTY,  ATTOR- 
NEY, WASHINGTON,  D.C. 

Islr.  Watkiss.  Mr.  Chairman,  it  is  our  pleasure  to  appear  before  you 
today,  and  talk  about  the  experience  we  have  both  had  in  connection 
with  the  El  Paso  case  which,  I  befieve,  was  one  of  the  more  protracted, 
complex,  and  possibly  well-publicized  antitrust  divestiture  cases. 

I  should  make  a  disclaimer  at  the  outset  that  I  am  not  a  professor 
of  antitrust  law  nor  consider  myself  a  scholar  or  even  a  student  of 
antitrust.  I  am  merely  a  trial  lawyer  that  got  involved,  some  years 
ago,  in  this  very  protracted  piece  of  litigation. 

And,  as  I  indicated,  I  represented  one  of  the  applicants  for  acqui- 
sition who  succeedetl  in  taking  over  control  of  the  new  company  that 
was  finally  divested  some  17  years  after  the  litigation  was  commenced 
in  1957,  and  some  10  years  after  the  Supreme  Court  entered  its  order 
requiting  divestiture  without  delay. 

I  am  not  going  to  talk  today,  about  those  first  7  years  when  the  liti- 
gation was  involved  with  determining  whether  or  not  there  had  been 
a  section  7  violation,  but  only  with  respect  to  the  problems  of  divesti- 
ture and  why,  in  my  opinion,  legislation,  such  as  you  are  proposing,  is 
needed  in  order  to  avoid  the  damage  to  the  public  interest  that  comes 
about  through  mam^  years  of  protracted  litigation  that  are  now  re- 
quired to  accomplish  a  statisfactory  divestiture  during  which  time  a 
monopolistic  condition  or  an  anticompetitive  condition  is  allowed  to 
be  perpetuated  because  there  is  no  effective  means  at  the  outset  to 
stop  an  unlawful  acquisition  and  no  efficient  means  to  unravel  it  easily 
and  expeditiously. 

1  l)elieve  the  El  Paso  case  had  a  salutary  effect  despite  its  long  and 
anguished  3'ears  because  the  business  community  watched  with  great 
interest  to  see  whether  or  not  the  Justice  Department  would  persevere, 
and  whether  or  not  the  courts  would  persevere  \mtil  a  satisfactory- 
remedy — one  that  would  be  approved  by  the  Supreme  Court— was 
finally  achieved. 

I  am  sm'e  you  all  know  something  of  the  history  of  this  case — it  went 
to  the  Supreme  Com-t,  I  believe,  on  eight  different  occasions. 

Mr.  Dougherty  and  I  both  got  involved  in  the  proceeding  in  1967 
in  what  is  known  as  Divestiture  II,  which  then  began  out  in  Utah. 

]\Ir.  Dougherty  was  assigned  by  the  Justice  Department  to  this 
case — he  was  known  to  all  of  us.  with  a  certain  amount  of  affection, 
to  be  a  lone  Government  counsel — and  who  was  dispatched  way  out 
West  with  a  railroad  car  full  of  materials  that  had  been  accumulated 
and  put  together  over  the  first  10  years  of  the  case  to  attempt  to 
eft"ectuate  a  very,  very  complex  and  difficult  divestiture. 

The  wa}^  the  case  had  developed  and  the  waj'  he  was  assigned— 
point  up  some  of  the  problems,  T  think — that  need  attention  and  that 
your  connnittee  sliou.ld  probably  better  imderstand  in  connection 
with    remedial    antitrust    reform. 

Mr.  Dougherty  had  no  background  in  the  oil  and  gas  industry,  as 
far  as  I  know,  or  any  particular  experience  with  regulated  utilities  such 
as  an  interstate  pipeline  company. 

On  the  other  hand,  El  Paso,  with  its  extensive  experience  and 
enormous  resources,  instead   of  being  represented   by  one  lawyer, 
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would  never  have  less  than  three  in  court  during  the  nianj'  ^ears  that 
we  contested  this  case — usually  more  than  that — with  scores  of  ex- 
perts nearby,  either  in  the  court  or  just  down  the  street  in  hotel  rooms. 

Now,  when  you  consider  that  we  were  involved  in  a  highly  technical 
and  complex  industry  such  as  this,  and  were  contending  with  the 
difficult  problems  inherent  in  divestiture,  you  can  see  the  imbalance 
in  representation  and  resources  that  existed  in  this  proceeding. 

The  matter  was  further  complicated  by  the  fact  that  there  were  29 
other  parties  that  were  permitted  to  intervene  in  the  case  by  the 
decision  in  Cascade.  This  was  a  significant  decision  of  the  Supreme 
Court  also  overturned  the  first  divestiture  order  which  had  been 
stipulated  to  by  the  Department  of  Justice,  and  accented  by  the  lower 
court  without  hearings.  The  case  had  reached  the  Supreme  Cou.rt 
on  the  narrow  i'^sue  of  whether  or  not  other  entities  that  could  show  an 
interest  or  a  possible  aggrievement  by  the  results  of  the  case  had 
standing  to  appear  and  participate  as  parties.  The  court  reversed  on 
the  ground  that  the  lower  court  should  have  permitted  intervention, 
and  then  reached  behind  that  narrow  issue  and  overturned  the  ap- 
proved divestiture  plan. 

This  intervention  decision  complicated  the  complex  proceeding 
further  because  all  of  tlie  Western  States  and  all  of  the  gas  distribution 
companies  in  the  Western  States  were  permitted  to  intervene  as 
parties,  thus  including  29  additional  parties.  On  top  of  that,  10  appli- 
cants sought  to  acquire  the  assets  to  be  divested. 

We  used  to  assemble  in  a  courtroom  out  West  with  so  man}  people 
that  the  jury  box  was  filled  with  lawyers. 

The  "Divestiture  11"  trial  was  lengthy — beginning  after  preliminary 
conferences,  in  the  fall  of  1967  and  not  concluding  until  the  summer  of 
1968  with  about  ll,OvOO  pages  of  transcript. 

Another  complicating  factor  was  that  the  apparently  strono;est 
applicant,  Colorado  Interstate,  was  the  only  other  interstate  pipe- 
line in  the  case,  and  its  selection  by  the  Court  created  additional  anti- 
trust problems  that  were  subsequently  presented  to  the  Supreme  Court 
resulting  in  another  reversal. 

We  thus  wound  up  having  yet  another  divestiture  proceeding, 
known  as  Divestitm-e  TIT,  which  began  in  1970,  and  extended  through 
1972,  with  another  8,000  or  9,000  pages  of  transcript,  and  the  same 
parties  participating,  but  this  time  with  only  seven  applicants. 

One  of  the  reasons  why  divestitures  are  prolonged  and  difficult 
is  the  fact  that  it  is  clearly  in  the  defendants  interest  to  fight  as  long 
and  as  hard  as  possible  in  order  to  keep  the  acquii-ed  properties  or 
business  as  long  as  possible  for  there  is  no  punishment,  nor  adverse 
result  that  the  courts  can  impose.  The  acquiring  defendant  can  look 
forward  to  retaining  all  of  the  profits  that  can  be  realized,  and  to  the 
benefit  of  the  substantial  business  advantages  of  monopolization  or  a 
preferred  competitive  position  for  which  it  does  not  have  to  account 
no  matter  how  long  divestiture  is  delayed. 

The  way  it  works  out,  the  so-called  A\Tong(loer  or  the  company  who 
has  violated  the  law  comes  before  most  Federal  judges  in  a  very  pre- 
ferred position.  Not  only  are  none  of  these  very  significant  benefits 
taken  away,  but  the  courts  are  usually  deferential  and  solicitous  to 
the  defendant  and  turn  over  the  structuring  of  the  relief,  by  default 
or  otherwise,  to  the  supposed  miscreant,  the  party  who  is  responsible 
for  treating  the  problem. 


422 

Now,  there  are  a  lot  of  reasons  why  this  approach  is  taken  and 
that  is  why  I  beheve  your  bill  is  very  important. 

One,  the  Government  does  not  seem  to  have  the  resources  to  go  in 
and  do  the  difficult  job  that  is  necessary  to  effect  appropriate  relief. 

Secondly,  the  courts  are  involved  in  an  unfamiliar,  technical  area, 
and  do  not  usually  have  adequate  resources  for  the  divestiture  job. 
So  it  falls,  almost  by  default,  on  the  party  that  is  in  the  dock,  to 
voluntarily  structure  a  strong,  competitive  force  that  is  supposed 
to  come  out  of  the  proceeding  and,  in  effect,  take  them  on  in  the 
marketplace. 

Obviously,  this  will  just  not  happen  unless  there  are  some  pressures 
exerted  and  requirements  put  upon  the  defendant  to  do  just  that. 
In  our  case  this  was  only  provided  by  the  Supreme  Court.  Each  and 
every  time  El  Paso  would  sweep  the  deck  or  carry  the  da,y  in  the  trial 
court,  but  the  case  would  then,  years  later,  come  again  to  the  Supreme 
Court  with  an  inadequate  divestiture  plan,  one  that  had  not  restored 
the  competitive  balance  or  the  competitive  position  that  was  the 
purpose  and  the  goal  of  the  proceeding,  and  it  would  be  reversed  and 
sent  back. 

These  are  some  of  the  things  that  we  learned  from  the  El  Paso  case. 
In  addition,  we  saw  that  a  company,  with  great  resources,  can  muster 
tremendous  political  influence;  can  come  back  to  Congress  and,  despite 
a  Supreme  Court  speaking  with  a  unanimous  voice  in  1964  in  finding  a 
violation  of  the  antitrust  laws  can  come  up  to  the  Hill  and  get  com- 
mittees, both  in  the  House  and  in  the  Senate,  to  hear  it  plea  to  forgive 
and  forget  and  nearly  come  away  with  special  legislation  that  would 
have  removed  many  years  of  judicial  effort  in  antitrust  enforcement. 

There  was  no  doubt  in  anyone's  mind  on  that  Supreme  Court 
that  there  was  a  violation  by  El  Paso.  And  yet  with  the  time-worn 
arguments  that  you  really  cannot  effectively  recreate  competition 
after  a  number  of  years,  that  market  conditions  had  changed,  and 
that  the  result  may  be  the  destruction  of  one  strong  utility  and  the 
putting  in  its  place  of  two  weak  ones  so  that  the  public  interest  would 
not  be  served.  They  almost  carried  the  day.  This  was  frustrating  and 
ironical  to  those  of  us  who  had  participated  in  the  proceedings  in 
Denver  because  we  knew  that  the  arguments  being  made  to  committees 
on  the  Hill  here  were  the  reverse  of  what  had  been  represented  in  the 
trial  court  where  the  evidence  was  that  this  new  company  would  be 
strong,  viable,  and  competitive,  as  would  El  Paso  unless  more  assets 
than  those  proposed  for  divestiture  by  El  Paso  were  required  to  be 
divested. 

A  dissenting  and  discerning  voice  likened  the  pleas  to  Congress 
for  special  legislation  to  the  situation  where  the  burglar  pleads  to 
keep  the  stolen  goods  because  he  can  put  them  to  a  greater  advantage 
than  the  true  owner. 

But  despite  the  fact  that  the  pleas  made  no  sense  to  us,  they  seemed 
to  make  a  lot  of  sense  to  some  people  up  here,  and  the  forgiveness  bill 
to  avoid  divestiture  received  substantive  support  indicating  a  lack  of 
understanding  by  Congress  of  antitrust  objectives  and  procedures. 

Most  of  my  comments  on  the  proposed  legislation  are  set  forth  in 
the  statement  that  I  have  presented.  I  had  some  qualifications  with 
respect  to  certain  portions  of  the  bill  which  I  have  there  indicated. 
There  is  one  I  would  like  to  clarify,  and  that  is  with  respect  to  section 


423 

23,  subparagraph  G — where  you  are  proposing  to  sequester  profits 
or  escrow  profits,  and  to  put  a  lid  on  -what  the  properties  might  be 
sold  for  on  divestiture. 

Here,  you  are  requiring  the  party  who  has  acquired  the  properties 
and  is  now  ordered,  because  it  has  been  determined  the  acquisition 
was  illegal,  to  divest  the  properties.  To  divest  them  for  no  more  than 
they  paid  for  them.  There  can  be  no  profit. 

Now,  I  am  very  much  convinced  that  we  need  to  take  the  economic 
advantages  and  the  profits  out  of  illegal  acquisitions  in  order  to  dis- 
courage such  activity. 

At  the  same  time,  you  should  not,  in  any  law  that  you  pass,  make  it 
so  difficult  and  so  onerous  that  legitimate  acquisitions,  some  of  which 
are  even  procompetitive,  are  inhibited  unduly. 

Now,  this  is  a  difficult  task. 

I  objected  to  the  escrowing  of  profits,  and  I  objected  to  the  putting 
a  lid  on  the  purchase  price  because  I  felt  that  the  trial  courts  should 
be  left  with  this  discretion. 

I  do  believe,  however,  that  it  would  be  well  for  you  to  consider 
putting  in  your  title  I,  declaration  of  policy — which  I  think  is  title  I, 
subparagraph  B — that  it  should  be  the  objective,  and  must  be  the 
objective  of  effective  antitrust  enforcement  that  the  profits  and  the 
advantages  of  an  unlawful  acquisition  should  be,  if  at  all  possible, 
removed  in  a  divestiture,  and  that  the  profits  cannot  be  retained  and 
a  purchase  price  in  excess  of  what  was  paid  for  it  should  not  be 
permitted  unless  the  court  can  make  a  findmg,  an  express  finding, 
that  in  these  particular  circumstances  that  cannot  be  reasonably 
accomplished. 

The  only  other  caveat  that  I  would  suggest  to  you  to  consider 
is  that  if  profits  are  covered  and  a  purchase  price  is  limited,  there 
may  be  a  tendency  not  to  maintain  the  acquired  properties,  nor  to 
have  the  acquired  company  continue  to  effectively  operate  and 
compete. 

This  concerns  me  because,  you  see,  you  are  only  concerned  in 
23-G  with  after  there  has  been  an  acquisition  and  3'ou  are  going 
into  divestiture.  Now,  after  there  has  been  an  acquisition,  even  if 
onl}^  of  controlling  stock,  the  party  who  is  the  defendant  in  the  case 
decrees  the  destiny  of  that  company  until  divestiture  is  accomplished. 

And  I  am  concerned  that  if  they  are  limited  in  what  can  be  realized 
upon  divestiture,  they  may  reduce  or  destroy  a  competitive  business 
by  sheer  neglect.  So  that  when  it  is  divested,  it  will  not  be  divested 
with  the  strength  and  force  and  competitive  position  that  we  need 
to  effectuate  the  antitrust  policy  in  -the  public  interest. 

Thank  you  for  the  opportunity  of  addressing  you. 

Senator  Hart.  Thank  you  for  the  background  you  have  given 
us  on  an  acquisition  and  divestiture  which  was  of  interest  to  a  great 
number  of  Senators. 

[The  prepared  statement  of  Mr.  Watkiss  follows.  Testimony  re- 
sumes on  p.  430.] 

Prepared  Statement  of  David  K.  Watkiss,  Attorney,  Salt  Lake  City,  Utah 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  David  K.  Watkiss, 
a  lawyer  from  Salt  Lake  City,  Utah.  I  am  pleased  to  respond  to  this  Subcom- 
mittee's request  to  testify  on  S.  1284  and  deem  it  a  privilege  to  appear  and  present 
testimony  before  this  distinguished  body.  While  S.  1284  covers  a  number  of  im- 
portant antitrust  subjects,  I  will  restrict  my  comments  to  what  I  consider  to  be 
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one  of  the  most  imi)ortant  issues  and,  which  I  susi^ect,  is  also  one  of  the  most 
controversial,  "Title  V,  PREMKRGER  NOTIFICATION". 

My  comments  here  today,  are  expressed  solely  on  my  own  behalf  and  represent 
strictly  personal  views,  which  were  developed  for  the  most  part,  during  my 
experience  over  a  period  of  some  seven  years  as  Chief  Counsel  for  the  successful 
ai)plirant  in  the  well  ])ublicized  diverstitute  ])roceedings  United  States  of  Amerira 
vs.  El  Paso  Xalural  (rns  Compani!.  This  case  descril)ed  by  foi  ukt  Assistaul  Attorney 
(ieneral  Richard  W.  McLaren  as  one  of  the  Justice  JJepartment's  more  important 
enforcement  actions  and  characterized  in  a  Wall  Street  Journal  editorial  as 
"Antitrust  Gone  Mad"  was  discussed  and  reviewed  in  numerous  articles,  one  of 
which  termed  it  "The  Unnatvu-al  Gas  Case."  This  case  provoked  a  great  deal  of 
controversy  and  contained  most  of  the  classic  jtroblems  found  in  a  divest  itute 
proceeding.  Personally,  it  provided  me  a  concentrated  practical  experience  in  the 
problems  of  divestitute  as  the  result  of  my  active  j^articii^ation  in  two  extensive; 
divestitute  trials  and  in  the  subsequent  technical  negotiations  and  detailed  plan- 
ning that  were  necessary  to  complete  the  divestitute  and  i)ut  the  new  company 
into  oi^eration. 

If  Title  V  had  been  on  the  Ijooks  twenty  years  ago,  I  would  likely  have  never 
had  this  interesting  seven-year  course  in  divestitute.  It  is  my  understanding  that 
this  Title  provides  that  corj^orations  with  total  assets  or  annual  n.et  sales  of  more 
than  $100  million  are  required  to  provide  sixty  days  notice  before  acquiring  or 
merging  with  another  corporation  having  total  assets  or  annual  net  sales  of  $10 
million  or  more  and  the  same  notice  is  required  if  the  coml)ined  assets  or  sales 
of  the  acquiring  and  acquired  companies  exceed  $100  million.  If  the  Justice 
Department  or  Federal  Trade  Commission  files  suit  within  the  sixty  day  notifica- 
tion and  waiting  period  challenging  the  legality  of  the  proposed  merger  or  acquisi- 
tion, the  court  must  i^revent  the  consummation  of  the  merger  until  the  validity 
of  the  merger  is  adjudicated  if  the  government  certifies  to  the  court  that  tlu; 
public  interest  requires  such  an  injvmctive  order.  Authority  is  given  the  antitrust 
enforcers  to  waive  the  sixtj'  day  period  and  to  exempt  certain  types  of  transactions. 
Future  challenges  to  a  merger  under  §  7  of  the  Clayton  Act  are  not  barred  if  suit 
is  not  filed  during  the  sixty  day  ijeriod,  but  in  such  event,  the  merger  may  proceed 
to  be  consummated.  With  certain  reservations  that  I  will  mention  at  the  conclu- 
sion of  my  remarks,  I  support  Title  V. 

It  must  be  acknowledged  by  anyone  with  any  exi)erieiice  and  luiderstanding 
that  divestitute  is,  at  best,  a  difficult  remedy,  with  an  inherent  risk  that  it  will 
not  succeed.  Nevertheless,  divestitute  where  feasible  is.  in  most  instances,  the 
only  truly  effecti\'e  remedy  for  violations  under  §  7  of  the  Cla.yton  Act  because 
it  is  the  only  i:>ossible  way  to  restore  something  close  to  the  premerger  competitive 
situation. 

A  I'eview  of  antitrust  enforcement  o\'er  the  years  reveals  a  judicial  reticence  to 
order  divestiture  by  lower  courts  charged  with  working  out  the  details  of  divesti- 
ture while  the  Supreme  Court  has  insisted  that  divestiture  is  the  normal  remedy  in 
cases  of  a  violation  of  §  7  of  the  Clayton  Act.  This  reluctance  by  trial  judges  ap- 
]jears  to  result  from  a  belief  that  divestiture  is  the  most  drastic  form  of  relief  and 
should  only  be  ordered  as  a  last  alternative,  and  also  from  the  view  that  the 
courts  are,  in  large  measure,  incapable  of  dealing  with  the  complex  economic 
issues  inherent  in  divestiture.  Judicial  procedures  and  hearings  are  ill-equipped 
for  the  role  of  developing  the  relevant  economic  data  needed  to  determine  the  most 
effective  means  for  restoring  competition  in  a  ijarticular  industry  and  market  area. 
Even  if  such  technical  data  could  be  developed  and  ])resented,  it  is  often  difficult 
for  judges  to  understand  fully  the  no!\-legal  aspects  of  the  economic  issues  in- 
\'olved  because  of  their  lack  of  economic  and  financial  training.  These  obvious 
limitations  in  the  courts  lead  to  judicial  caution  and  the  risk  of  failure  in  fashioning 
thf  relief  required  to  remedy  as  well  as  can  be,  tho  damage  done  by  the  illegal 
acquisition. 

In  International  Satt  Company  vs.  United  S'.ales,  Ju>tice  Jackson  pointed  out 
the  importance  of  securing  such  effective  relief  from  trade  restraints  in  antitrust 
cases : 

"A  public  interest  served  by  such  civil  suits  is  that  they  effectively  pry 
open  to  comj^etition  a  market  that  has  been  closed  by  defendant's  ilh-gal 
restraints.  If  this  decree  accomplishes  less  than  that,  the  government  has  won 
a  lawsuit  and  lost  a  cause."  ' 
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Unfortunately,  a  number  of  cases  reveal  a  clear  victory  in  the  battle  of  j^roving  a 
violation,  but  something  far  less  than  victory  in  the  vital  remedial  phase,  the 
goal  of  antitrust  enforcement. 

A  l)rief  review  of  the  history  of  the  El  Paso  litigation  and  the  difficulties  en- 
coimtered  in  structuring  an  effective  divestiture  decree  which  met  the  criteria 
required  by  the  Supreme  Court  illustrates  the  need  to  avoid  divestiture  V)}' 
maintaining  the  separate  identities  while  the  violation  is  litigated  if  this  can  be 
reasonably  and  resi)onsibly  accomplished.  While  a  successful  divestiture  was 
finally  obtained  after  nearly  seventeen  years  of  litigation,  this  prolonged  period 
of  time  with  its  attendant  economic  uncertainties  and  changing  market  con- 
ditions, together  with  the  considerable  expense  and  effort  required  to  finally 
achieve  a  satisfactory  result,  graphically  points  out  this  need. 

El  Paso  Natural  Gas  Company  (El  Paso)  was  organized  and  commenced  lousi- 
ness as  a  natural  gas  pipeline  transmission  company  in  1928.  It  began  supplying 
natural  gas  to  the  State  of  California  in  1947.  Pacific  Northwest  Pipeline  Corpora- 
tion (PNW)  was  certified  by  the  Federal  Power  Commission  in  1955  to  supply 
natm-al  gos  to  the  Pacific  Northwest,  particularly  the  States  of  Oregon,  Wiishing- 
ton  and  Idaho.  The  PWN  pipeline  was  constructed  to  deliver  gas  supplies  from  the 
San  Juiin  Basin  in  northwestern  New  Mexico.  Supplemental  sources  of  gas  were 
obtained  by  PNW  from  Canada. 

PNW  had  an  excess  supply  of  natural  gas  for  its  new  and  developing  market 
with  access  to  even  greater  amounts  from  British  Columbia.  It,  therefore,  began 
discussions  with  certain  California  consumers  to  determine  if  it  could  supply 
California  with  these  additional  gas  supplies.  El  Paso,  the  sole  supplier  of  gas 
from  outside  California  thereupon  commenced  negotiations  to  acquire  all  of  the 
stock  of  PNW  and  this  stock  acquisition  was  consummated  in  1957.  Almost 
immediately,  the  Justice  Department  tiled  suit  against  El  Paso  under  §  7  of  the 
Clayton  Act  contending  that  the  acquisition  substantially  lessened  competition 
in  California. 

A  month  after  the  filing  by  the  Justice  Department,  El  Paso  applied  to  the 
Federal  Power  Commission  (FPC)  for  approval  of  an  asset  merger  of  the  two 
companies  under  §  7  of  the  Natural  Gas  Act.  Confusion  and  controversy  followed 
which  forum  should  proceed  first  with  the  District  Court  finally  deciding  to 
wait  for  the  Commission  to  proceed.  In  Deceml)er  of  1959,  the  FPC  approved 
the  merger  and  it  was  immediately  consummated. 

The  State  f)f  California  appealed  the  FPC  order  and  in  19C2,  the  United  States 
Supreme  Court  held  that  the  Claj'ton  Act  suit  against  El  Paso's  acquisition  of 
control  shf)uld  have  been  tried  in  the  Federal  District  Court  before  the  FPC 
jiermitted  the  consummation  of  the  merger  and  that  the  regulatory  authority 
of  the  FPC  did  not  empower  the  Commission  to  immunize  the  transaction  against 
antitrust  attack  under  §  7  of  the  Clayton  Act.^  The  FPC  order  was  vacated  and 
the  case  remanded  to  the  United  States  District  Court  for  the  trial  of  the  Claytf)n 
Act  violation.  Subsequently,  the  District  Court  found  that  El  Paso's  acquisition 
of  PNW  did  not  tend  to  lessen  competition  for  the  California  market.  The  Justice 
Department  appealed  this  decision  and  in  19(>'4  the  Supreme  Court  reversed 
holding  that  the  acquisition  did,  in  fact,  violate  §  7  of  the  Clayton  Act  and 
ordered  "divestiture  without  delay"  remanding  the  case  back  to  the  District 
Court  for  compliance  with  the  mandate.^ 

In  1965,  the  District  Court  endorsed  a  plan  of  divestiture  thut  had  been 
negotiated  by  EI  Paso  and  the  Justice  Dejjartment  and  sul:)mitted  upon  stipula- 
tion of  these  two  parties,  who  were  then  the  only  parties  to  the  suit.  However, 
this  decision  was  appealed  to  the  Supreme  Court  by  the  State  of  California, 
Southern  California  Edison,  a  large  electric  utility  which  was  an  industrial  user 
of  gas,  and  Cascade  Natural  Gas  Co.,  a  gas  distribution  company  in  the  Pacific 
Northwest,  whose  sole  supplier  of  gas  had  been  PNW  and  would  be  the  new 
company.  These  three  appellants,  together  with  other  gas  distril:»ution  companies 
and  state  regulatory  commissions,  had  unsuccessfully  attempted  to  intervene 
in  the  case  and  be  heard  on  the  conditions  of  the  divestiture  plan.  The  Supreme 
Court  reversed  determining  that  intervention  should  have  Ijeen  afforded  to  all 
persons  who  might  be  adversely  affected  by  the  disposition  of  the  acquired 
property,  overturned  the  divestiture  decree,  and  laid  down  criteria  for  an  effective 
divestiture  with  the  direction  that  another  district  judge  be  appointed  to  conclude 
the  case  and  that  the  district  court  make  meticulous  findings  in  support  of  a  new 
divestiture  plan.^ 


2  California  v.  F.P.C..  369  U.S.  '182  (1962). 

3  United  States  v.  El  Paso  Natural  Gas  Co..  3V6  U.S.  651  (]mi).    '     ' 

*  Cascade  Natural  Gas  Corp.  v.  El  Paso  Natural  Gas  Co..  386  U.S.  1.50  (11167). 
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The  Supreme  Court  noted  that  the  plan  that  had  been  formulated  fell  far  short 
of  restoring  the  acquired  company  "to  a  position  where  it  could  compete  with 
El  Paso  in  the  California  market."  The  criteria  set  forth  for  an  effective  divestiture 
plan  required  detailed  consideration  of  the  following  matters,  among  others: 

1.  Gas  Reserves. — Certain  reserves  developed  after  the  acquisition  were  to  be 
"equital)ly"  divided  with  a  view  toward  making  the  new  conipanj^  an  effective 
competitor  in  the  California  markets. 

2.  Financial  Aspects. — Consideration  was  to  be  given  as  to  the  assets  required 
by  the  new  companj^  so  as  to  provide  it  with  a  capital  structure  adequate  to 
restore  vigorous  competition,  with  particular  regard  to  the  restructuring  of  long 
term  debt. 

S.  Control  of  Divested  Company. — The  illegal  combination  was  required  to  be 
completely  severed  and  conditions  imposed  to  insure  that  El  Paso  interests  could 
neither  acquire  nor  exercise  any  control. 

Divestiture  hearings  began  in  1967,  with  intervention  granted  at  the  outset 
to  29  new  parties  who  thereafter  participated  in  the  proceedings.  These  nimierous 
new  parties  were  most  of  the  western  states  and  customers  of  El  Paso  who  were 
located  in  such  states.  They  fell  into  two  antagonistic  groups,  those  that  would 
remain  with  El  Paso  and  those  that  would  become  solely  dependent  on  the  new 
company  for  their  supply.  There  were  ten  applicants  to  acquire  the  new  company 
who  were  required  to  present  their  respective  qualifications,  divestiture  plan 
and  how  they  would  operate  the  new  company  and  particularly  how  they  in- 
tended to  reinstitute  competition  in  the  significant  markets.  Tiiese  applicants 
w-ere  also  permitted  to  participate  in  a  more  limited  way  in  the  hearings.  There 
were,  thus,  counsel  for  some  40  parties  engaged  in  the  trial  presentation  of  the 
testimony. 

The  actual  presentation  of  testimony  began  in  October  of  19G7,  and  proceeded 
intermittently  until  the  summer  of  1968,  when  a  new  divestiture  decree  was 
issued.  This  new  decision  by  the  district  court  departed  somewhat  from  the 
Cascade  guidelines,  but  such  departures  were  justified  as  being  within  the  spirit 
of  the  mandate  and  necessary  to  establish  a  "strong  company  capable  of  restoring 
the  lost  competition  in  the  California  market."  The  district  court  found  that  El 
Paso's  reserves  were  insufficient  to  support  the  needs  of  El  Paso  and  the  new  com- 
pany and  at  the  same  time  provide  sufficient  gas  to  the  new  company  to  mount  a 
California  project.  In  an  effort  to  insure  the  ability  of  the  new  company  to  acquire 
the  needed  new  reserves  and  to  otherwise  vigorously  compete,  the  district  court 
chose  the  financially  strong  and  experienced  Colorado  Interstate  Gas  Company 
(CIG),  the  only  gas  pipeline  operator  among  the  applicants,  to  acquire  the  new 
company  rather  than  selecting  a  sale  to  interests  outside  the  gas  pipeline  industry. 
This  choice  raised  antitrust  problems  on  its  own  for  the  anticompetitive  restraints 
found  objectionable  in  the  original  acquisition  were  likewise  put  in  question  by  the 
new  company  being  divested  to  another  potential  competitor  in  the  California  or 
northwestern  markets  and  an  actual  competitor  for  gas  supplies  for  such  markets. 
The  court's  choice,  however,  was  obviously  a  conscientious  attempt  to  insure 
competent  and  established  management  of  the  new  company  while  compensating 
for  the  court's  inability  to  provide  sufficient  reserves  to  inaugurate  substantial 
potential  competition  in  California. 

This  decision  was  appealed  to  the  Supreme  Court  by  several  of  the  parties  in- 
cluding the  State  of  Utah,  State  of  California,  and  the  Department  of  Justice. 
Before  jurisdictional  statements  were  suljraitted  by  all  but  Utah,  the  appellants 
each  settled  their  conflicting  interests  and  agreed  to  dismiss  or  not  perfect  their 
respective  appeals.  Despite  the  attempt  of  the  parties  to  dispose  of  the  appeal, 
the  Supreme  Court  in  an  extraordinary,  unprecedented  action,  overturned  the 
district  court's  divestiture  plan,  and  required  a  further  reallocation  of  gas  reserves 
with  the  objective  of  restoring  the  new  company  to  "the  same  relative  com-petitive 
position  viz-a-viz  El  Paso  in  the  California  market  as  that  which  PNW  enjoyed 
immediately  prior  to  the  illegal  merger."  The  district  court  was  directed  to  re- 
consider other  prospective  purchasers  in  light  of  the  reallocation  and  to  include  in 
its  consideration  whether  an  award  to  a  particular  applicant  would  have  any 
anticompetitive  effects.  The  high  court  also  indicated  that  there  had  remained  an 
improper  intermingling  of  corporate  interests  under  the  rejected  plan  and  that 
"only  a  cash  sale  will  satisfy  the  requirement  of  complete  divestiture."  ^ 

Petitions  for  rehearing  delayed  the  remand  of  the  case  back  to  the  District 
Court  for  a  year,  but  finally  in  1970,  new  divestiture  hearings  were  commenced 


«  Utah  Public  Service  Commission  v.  El  Paso  Natural  Gas  Company,  395  U.S.  464  (1969). 
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with  the  same  parties,  but  this  time  with  only  seven  apphcants  for  acquisition. 
The  difficult  problem  of  establishing  New  Company  so  that  it  could  compete 
as  effectively  as  PNW  had  been  able  to  do,  some  15  years  earlier,  despite  the 
existence  of  different  economic  circumstances  in  the  natural  gas  industry  where 
competition  had  shifted  from  markets  to  obtaining  natural  gas  supplies,  was 
manifest  to  all  participants.  The  considerable  volumes  of  reserves  necessary  to 
be  divested  to  the  new  company  if  it  was  to  immediately  support  a  California 
project  could  not  be  divested  without  impairing  the  ability  of  El  Paso  to  maintain 
its  existing  level  of  gas  deliveries  to  its  customers.  Very  lengthy  hearings  were 
required  to  solve  these  and  the  other  issues  which  were  not  concluded  until  June 
of  1972.  The  findings  and  decree  then  entered  by  the  court  were  subsequently 
amended  on  August  30,  1972,  with  the  selection  of  the  Apco  Group  as  the  success- 
ful applicant.  Again,  the  district  court's  decision  was  appealed  to  the  Supreme 
Court,  but  this  time  the  Supreme  Court  refused  to  review  and  the  lower  court's 
decision  became  final  in  March  of  1973. 

The  court  proceedings  were  thus  concluded  some  1.5  years  after  the  suit  was 
filed  and  8  years  after  the  acquisition  was  held  illegal  and  "divestiture  without 
delay"  ordered.  There  was,  however,  a  number  of  difficult  tasks  yet  to  be  per- 
formed before  divestiture  could  actually  be  effected.  Negotiations  between  the 
Apco  Group  and  El  Paso  were  pursued  for  several  months  to  resolve  certain 
issues  such  as  the  purchase  price  to  be  paid  and  the  disposition  of  some  non- 
utility  assets,  w"hich  the  court  had  left  for  negotiation.  These  issues  were  finally 
concluded  only  after  the  coiu't  had  been  informed  that  an  agreement  could  not 
be  reached,  and  on  the  eve  of  the  hearing  the  court  had  scheduled  for  the  resolu- 
tion of  such  issues.  Thereafter,  months  were  taken  up  in  negotiations  with  the 
institutional  investors  and  in  the  restructuring  of  the  long  term  debt  to  be  assumed 
by  the  new  company.  Terms  and  conditions  of  the  new  bonds  and  debentures 
had  to  be  agreed  upon  and  the  complex  documents  then  printed  and  signed  by 
over  ninety  institutions.  The  printing  bill  alone  for  these  new  company  debt 
instruments  totalled  in  excess  of  ]4  million  dollars  and  El  Paso  had  an  even  larger 
bill  for  printing  new  instruments  that  were  also  required  for  it. 

Also,  during  this  final  period,  the  staffing  of  key  positions,  structuring  of 
organizational  charts  and  final  development  of  operational  plans  were  required  to 
be  completed,  together  with  the  creation  of  detailed  accounting  procedures  and 
computer  programs.  Fortunatelj",  El  Paso  had  operated  the  acquired  assets  as  its 
Northwest  Division  and  had  maintained  separate  books  of  account  pursuant  to 
FPC  requirements  for  this  Division,  or  the  divestiture  would  have  been  even  more 
complicated.  In  the  middle  of  these  final  preparations  to  launch  the  affairs  and 
operations  of  a  company  with  annual  gross  sales  in  excess  of  $200  milHon  and 
some  1,000  employees,  the  vital  Canadian  gas  supplies  to  be  divested  to  the  new 
company  and  which  would  constitute  some  two-thirds  of  the  daily  gas  deliveries 
were  substantially  curtailed  and  then  subjected  to  a  dramatic  price  increase 
creating  serious  unforeseen  problems  for  the  new  management. 

The  substantial  expense  involved  in  the  prosecution  of  the  El  Paso  case  from 
its  initiation  in  July  of  1957,  until  divestiture  was  finally  achieved  in  February  of 
1974,  has  never  been  publicly  documented.  The  following  financial  information 
will  give  some  idea  of  the  costs  that  were  incurred  in  only  the  last  seven  years  of 
the  divestiture  proceedings  beginning  in  1967,  after  the  remand  of  Cascade:  Each 
of  the  ten  applicants  that  participated  in  the  divestiture  proceedings  which  were 
known  as  Divestiture  II  beginning  in  1967,  spent  at  least  a  quarter  of  a  million 
dollars  with  some  applicants  spending  a  suJjstantially  greater  amount.  The  seven 
applicants  in  Divestiture  III,  which  began  in  1970,  following  the  Utah  decision 
spent  even  greater  sums  than  those  spent  in  the  earlier  divestiture  because  of  the 
extended  period  of  time  required  in  the  resolution  of  the  difficult  question  of  what 
reserve  divestiture  could  be  made  to  provide  the  new  company  a  competitive 
opportunity  in  the  California  market.  Colorado  Interstate,  expended  a  total  of 
§2'/2  million  as  an  applicant  in  both  of  these  divestiture  proceedings.  The  Apco 
Group  expended  over  $1  miUion  in  participating  only  in  the  final  hearings  in 
Dive^stiture  III.  The  cost  to  organize  Northwest  Pipeline  and  structure  it  ready 
for  divestiture  was  in  excess  of  $2  million  with  additional  costs  for  the  long  term 
debt  roll-over  of  approximately  $850,000  and  a  FPC  filing  fee  of  approximately 
$200,000  for  the  required  certificate.  In  order  to  provide  a  complete  separation  of 
the  two  companies,  a  voting  trust  was  established  to  last  five  years  and  insulate 
the  new  company  from  any  potential  control  of  the  El  Paso  stockholders.  The 
annual  cost  to  El  Paso  during  the  years  of  this  voting  trust  will  be  in  excess  of 
$V2  million. 
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111  addition  to  the  lengthy  and  expensive  court  hearings  and  the  prolonged 
period  afier  the  court  proceedings  were  concluded  loefore  divestiture  could  be 
etfecxed,  there  were  also  activities  concerning  this  case  in  both  the  Senate  and 
House  of  Representatives  of  the  United  States  Congress  with  an  attendant 
expenditure  of  substantial  sums.  On  several  occasions  following  the  determination 
by  the  Supreme  Court  that  divestiture  was  required,  El  Paso  attempted  to  preserve 
the  illegal  merger  by  promoting  special  interest  legislation  in  the  form  of  a  "For- 
giveness Bill".  Prok)uged  uncertainty  of  such  questions  as  when  divestiture 
would  take  place,  who  would  acfpiire  the  divested  properties,  and  what  gas  supi:)ly 
l^olicy  the  acquiring  Hrni  would  pursue  caused  great  anxiety  in  the  state  com- 
missions responsible  for  regulating  natural  gas  sui)plies  provided  by  El  Paso's 
Northwest  Division  and  with  officials  responsible  for  running  gas  distrilnititm 
s.vstems  dependent  on  such  supplies.  Because  of  this  understandable  anxiety  and 
the  ske])ticism  that  a  satisf.nctor.y  divestiture  could  never  be  accomplished  which 
developed  over  the  years  of  continuing  Supreme  Court  reversals  of  divestiture 
decrees,  consideral)le  support  was  developed  in  the  west  for  this  special  legislation. 

Committees  in  both  houses  of  Congress  heard  testimony  aimed  at  showing 
that  divestiture  was  not  necessary  and  not  in  the  pubh'c  interest.  Assertions  were 
made  that  di\-estiture  would  result  in  the  creation  of  two  weak  companies  instead 
of  the  one  strong  one  (El  Paso),  which  was  then  providing  much  of  the  natural 
gas  supply  to  the  western  states.  Detailed  arguments  were  constructed  and  pre- 
sented that  the  new  company  would  Ije  incapable  of  furnishing  responsible  gas 
service  and  of  effectively  competing  for  new  gas  supplies.  It  was  also  contended 
that  divestiture  would  adversely  affect  the  realiability  of  gas  sujjplies  for  both 
companies  and  severely  reduce  the  relial)ility  of  gas  service  in  the  west. 

These  charges  created  concern  in  the  halls  of  Congress  as  to  the  economic 
vial)ility  of  the  two  companies  that  would  result  from  the  divestiture  and  this 
concern,  together  with  the  frustration  which  had  resulted  from  the  many  years  of 
uncertainty  in  the  western  natural  gas  industrj-  almost  resulted  in  the  passage  of 
the  special  legislation  pursued  by  El  Paso.  This  in  turn  could  well  have  triggered 
new  litigation  over  the  constitutionality  of  reversing  final  litigated  judgments  by 
an  act  of  Congress. 

I  am  happy  to  report  to  you  that  Northwest  Pipeline  Corporation,  the  new 
company  created  by  the  divestiture,  is  alive  and  very  well  and  that  fortunateljr, 
none  of  the  ominous  predictions  materialized.  Northwest  Pipeline  is  not  only  a 
viable,  strong,  expanding  new  company,  Init  I  l)elieve  it  is  also  fulfilling  the 
hopes  of  those  who  kept  the  faith  and  pursued  this  antitrust  effort  by  giN'ing 
its  customers  a  reliable  gas  supply  and  providing  competition  and  new  initiatives 
in  the  natural  gas  industry.  El  Paso  also  is  in  good  health  remaining  one  of  the 
largest  and  strongest  utilitj'  companies  in  the  United  States  with  no  apparent 
im))airment,  as  a  result  of  the  di\estiture,  in  its  ability  to  serve  its  market  re- 
quirements. While  "divestiture  without  delay"  was  certainly  not  achieved, 
the  fundamental  goal  of  antitrust  policy  was,  I  l)elieve,  finally  fulfilled  by  the 
re-established  status  quo  ante  acquisition. 

But  consider  the  extraordinary  expenditure  of  time,  as  well  as  resources, 
which  have  been  devoted  to  this  efft)rt.  While  there  is  no  tally  of  the  total  cost 
that  was  made  in  seeing  this  case  through  to  complete  divestiture,  it  is  safe  to 
say  it  ran  into  many  millions,  employed  hundreds  of  lawyers,  accountants  and 
others,  consumed  great  quantities  of  the  scarce  resources  of  our  courts,  and  left 
a  non-competitive  market  structure  in  the  gas  industry  in  the  west  for  a  decade 
after  that  market  structure  had  been  declared  unlawful  by  our  highest  coiiit. 
Another  incalcuhible,  l>ut  very  significant  cost  was  the  suljstantial  loss  of  the 
time  and  talents  of  key  El  Paso  executives  from  their  inniortant  .jobs  of  runnina; 
a  major  utility  and  developing  new  sources  of  energy  supplies  in  a  time  of  growing 
energv  shortages  because  of  the  inordinate  demands  made  upon  them  in  the 
defense  of  this  antitrust  proce'^ding.  Surelv,  we  can  come  up  with  a  better  way 
to  enforc':"  the  imuortant  public  policy  of  §  7  of  the  Clayton  Act. 

Any  new  legislation  to  improve  antitrust  enforcement  must,  however,  be 
carefully  cf)nsidered  and  constructed  because  all  mergers  and  acquisitions  are  not 
necessarily  anti-competitive  and,  in  fact,  some  are  pro-competitive  and  ecr- 
nomically  desirable.  Therefore,  such  activity  should  not  be  undulv  inhibited.  The 
burden  should  continue  to  rest  on  the  government  to  challeng'^  only  those  mergers 
which  appear  to  threaten  competition,  but  certainly  such  challenges  should  be 
based  upon  an  informed  understanding  of  the  facts  to  the  fullest  extent  possible. 
Furthermore,  a  court  should  have  some  discretion  in  prohibiting  the  consummation 
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of  a  merger  pending  final  judgment  and  some  lattitudc  in  tailoring  the  relief  needed 
to  restore  as  fully  as  possible  competitive  conditions  similar  to  those  which  pre- 
vailed before  the  unlawful  merger. 

Title  V,  as  now  written,  is  not  limited  to  mergers  alone  and  the  broad  language 
could  be  construed  to  cover  any  acquisition  of  an  asset  bv  one  entity  engaged  in 
commerce  from  another  entity  engaged  in  commerce.  While  this  Title  contains 
helpful  proposals,  it  ajjpears  that  it  would  profit  from  further  study  and  with 
tightening  and  clarilication.  The  folbjwing  are  certain  suggestions  f(jr  your 
consideration: 

1.  Some  fixed  limit  should  be  placed  upon  the  time  in  which  an  enforcement 
agency  can  hold  up  a  merger  in  order  to  receive  and  evaluate  information.  This 
would  provide  needed  certainty  and  create  an  initiative  for  the  agencies  to  proceed 
to  evaluate  the  situation  as  quickly  as  possible. 

2.  Transactions  which  do  not  pose  any  potential  anti-competiti\e  problems 
should  be  specifically  identified  to  the  fullest  extent  possible  and  excluded  from 
the  notification  requirement. 

3.  While  certain  regulatory  agencies  (such  as  the  FPC)  do  not  have  power  to 
pass  upon  antitrust  questions,  applications  and  filings  are  made  with  such  agencies 
with  respect  to  asset  acquisitions.  Coordination  must  be  achieved  between  agencies 
of  government  in  order  to  avoid  imnecessary  duplication  in  the  filing  of  informa- 
tional materia],  and  thus,  all  other  agencies  sht)uld  be  required  to  provide  access 
to  the  Justice  Department  and  the  FTC  of  all  informational  materials  filed  with 
them. 

4.  Consideration  should  be  given  to  making  all  information  provided  and  re- 
quested pursiuvnt  to  this  law  confidential  in  nature,  vmless  litigation  is  initiated. 

n.  Even  with  such  a  confidentiality  requirement,  it  would  appear  that  prenotifi- 
cation  will  make  very  difficult  the  surprise  stock  tender  offer  because  of  a  need  ff)r 
secrecy  and  stock  market  timing.  This  could  prove  in  some  circumstances  to  be 
anti-competitive  by  insulating  entrenched  nuinagement  from  the  risk  of  adveisary 
non-negotiated  take-overs.  For  this  and  other  reasons,  consideration  should  be 
given  in  making  some  distinction  between  the  requirements  for  stock  and  asset 
acquisitions.  A  stock  acquisiticm  does  not  necessarily  provide  commingling,  which 
makes  divestiture  so  difficult,  l)ut  can,  of  course,  result  in  anti-competitive  market 
control. 

ti.  While  a  stay  order  should  be  required  to  issue  uj^on  the  government's  request 
based  upon  a  responsible  and  informed  judgment  made  after  reviewing  the 
required  pertinent  information,  some  discretion  should  be  given  to  the  District 
Court  to  lift  such  a  stay  order  upon  an  aj^propriate  showing  by  the  Defendant 
that  there  will  be  no  commingling,  and  that  any  required  divestiture  may  Ije 
readily  consummated,  and  that  there  is  no  reasonable  i:)robability  of  a  significant 
lessening  of  competition  pending  final  litigation  of  the  case. 

7.  The  requirement  that  the  divestitiu'e  order  include  profits  held  in  escrow 
and  fix  a  sales  price  for  all  divested  assets  not  exceeding  the  purchase  price  of 
such  assets  is  too  rigid  and  deprives  the  court  of  the  flexibility  needed  in  order 
to  fashion  appropriate  divestiture  relief  in  light  of  existing  conditions  and  the 
particular  problems  of  each  case.  There  is  also  the  ol)vi(^us  corollary  problem  of 
selecting  a  buyer  to  obtain  a  jKitential  windfall  by  acquiring  an  asset  package  at 
a  price  below  its  fair  market  value. 

I  believe  that  Title  V  of  S.  1284  with  some  modifications  will  provide  an  im- 
proved ajjproach  to  the  divest itiu'e  i)roblem.  If  the  eggs  of  a  potentially  luilawful 
acquisition  or  merger  can  be  kept  imscrambled  and  the  economic  incentives  of 
pursuing  such  acquisitions  and  mergers  or  for  delaying  any  subsequently  ordered 
divestiture  can  be  minimized  or  removed,  the  El  Paso  experience  uiay  become 
an  object  of  historical  curiosity  rather  than  an  luifortunate  and  exaggerated 
example  of  the  necessary  course  of  a  divestiture  proceeding. 

It  is  a  universal  truth  that  eft'ective  antitrust  enforcement  is  vital  to  our  nation's 
economic  well-being.  Present  l)usiness  conditions  make  this  even  more  evident 
and  im])ortant.  Today's  energy  shortage,  as  well  as  serious  problems  in  a  number 
of  industries  and  areas  of  our  economy,  would  seem  to  require  a  vigilant  and 
efficient  antitrust  enforcement  effort.  Legislation  which  will  aid  the  responsible, 
effective  enforcement  of  antitrust  policy  should  be  favorably  acted  upon  by  this 
Comnnttee  and  Congress. 

Senator  HART.  Mr.  Dougherty? 
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STATEMENT  OF  JOHN  H.  DOUGHERTY,  EETIEED  ATTORNEY,  ANTI- 
TRUST DIVISION,  DEPARTMENT  OF  JUSTICE,  FALLS  CHURCH,  VA. 

Mr.  Dougherty.  Thank  you,  Senator.  In  my  prepared  statement, ^ 
I  took  the  opportunity  to  offer  a  few  suggestions  regarding  S.  1284, 
particularly  in  light  of  my  experience. 

As  I  understand  that  that  prepared  statement  has  been  received 
for  the  record,  I  Avill  simply  attempt  to  summarize  it. 

My  name  is  John  H.  Dougherty.  I  retired  December  31,  1974,  from 
the  Department  of  Justice,  Antitrust  Division.  Naturally,  I  do  not 
speak  for  the  Department,  either  as  of  now  or  as  of  the  time  of  events 
in  the  past  that  I  have  mentioned  in  my  prepared  statement  or  may 
mention  now. 

I  appreciate  the  warm  things  Mr.  Watkiss  said  about  me,  and  I 
think  he  is  to  be  commended  for  the  statement  that  he  has  made. 

In  fairness  to  him,  however,  since  he  has  been  grouped  with  me  in 
this  appearance,  I  want  to  say  that  I  do  not  speak  for  liim  either.  He 
is  not  bound  by  anything  that  I  may  say.  I  speak  for  myself,  alone. 

In  the  Department  of  Justice,  I  spent  12  years  in  the  Antitrust 
Division,  primarily  as  a  trial  attorney,  representing  the  Department 
in  various  merger  cases. 

One  of  these  was  the  El  Paso  case,  which  involved  the  acquisition 
by  El  Paso  Natural  Gas  Co.  of  its  potential  competitor.  Pacific 
Northwest  Pipeline  Corp.,  in  1957,  and  the  merger  of  the  two  at  the 
end  of  1959. 

That  case  lasted  for  17  years,  from  1957  to  the  divestiture  on 
February  7,  1974.  I  was  the  Government  attorney  employed  in  the 
trial  of  that  Case  for  the  last  7  of  those  years,  as  the  chairman  has 
noted,  and  Mr.  Watkiss,  and  tli?  only  one  during  those  7  years,  except 
for  1  week  toward  the  end  of  the  case. 

I  spent  a  long  time  on  that  case  and  others.  In  the  process,  I  formed 
some  ideas  about  needed  changes  in  the  law,  and  I  see  many 'of  these 
in  title  V  of  S.  1284. 

^  I  like  the  whole  idea  of  premerger  notification.  Premerger  notifica- 
tion would  have  spared  us  the  El  Paso  case,  an  ordeal  for  every  one 
of  us  the  case  touched. 

In  my  case,  it  took  7  years  of  my  life.  I  think  I  can  say  premerger 
notification  would  have  spared  us  that  ordeal,  with  confidence,  for 
when  the  Supreme  Court  came  to  the  merits  of  that  merger  in  the 
United  States  v.  El  Paso  Natural  Gas  Co.  in  1964,  the  Court  said — and 
I  don't  have  the  exact  wording,  but  I  believe  it  is  close — "If  El  Paso 
can  absorb  Pacific  Northwest  without  violating  section  7  of  the  Clay- 
ton Act,  that  section  has  no  meaning  in  the  natural  gas  field." 

So  it  was  17  years  from  the  time  El  Paso  first  took  over  Pacific 
Northwest,  to  when  the  case  ended  on  February  7  of  last  year,  1974, 
with  the  divestiture  which  created  the  successor  to  Pacific  Northwest 
Pipeline,  today  known  as  Northwest  Pipeline  or  Northwest  Energy. 

Preliminary  or  premerger  notification,  I  believe,  would  have 
prevented  this  17-year  suppression  of  competition  over  an  enormous 
area  of  the  Western  United  States. 

«  See  p.  436. 
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Now,  I  also  like  the  provisions  in  proposed  section  23(g)  for  relief 
pendente  lite  in  a  suit  challenging  a  merger  or  acquisition  and  for 
further  relief  upon  an  adjudication  of  unlawfulness. 

As  I  say  in  my  prepared  statement — and  I  am  reading  now: 

I  favor  the  provision  in  the  new  section  23(g)  of  the  Clayton  Act  for  the  Court 
to  order  the  acquiring  companj^  or  defendant,  to  hold  the  acquired  stock  or  assets 
separately,  and  to  place  the  profits  therefrom  in  escrow.  This  requirement  would 
accompany  the  provision  that  the  Court  is  to  determine  tht  price  at  which  the 
stock  or  assets  were  acquired;  the  provision  that  that  price  shall  be  the  ceihng 
on  what  the  defendant  can  realize  in  a  divestiture  by  sale;  and  the  provision 
that  the  impounded  profits  are  to  be  transferred,  along  with  the  stock  or  assets, 
unlav/fully  acquired,  presumably  to  the  divestee.  I  liave  three  small  suggestions 
to  make  as  additions  to  these  provisions  and  not  as  substitutes  for  them.  Addition- 
ally, some  of  these  provisions  may  not  fit  a  given  situation.  It  should  be  made 
possible  to  waive  enforcement  of  them  in  that  situation.  I  would  suggest  the  bill 
authorize  waiver  if  the  trial  court  expressly  finds  that  the  provision  is  inapplicable 
or  enforcement  would  be  contrary  to  the  findings  and  policy  declared  in  title  I. 

The  first  of  my  suggestions  is  this.  I  think,  as  Mr.  Watkiss  was 
just  sajdng,  that  the  tax  advantages  should  be  taken  out  of  merger; 
the  financial  rewards  should  be  taken  out  of  merger;  and  I  think  the 
tax  advantages  of  operating  losses,  accumulated  or  prospective,  should 
be  removed  as  an  incentive  to  merger  and  acquisitions,  but  only  where 
the  merger  or  acquisition  has  been  found  to  be  in  violation  of  the  anti- 
trust laws. 

In  my  prepared  statement,  I  gave  the  example  of  the  $53  million 
operating  loss  that  Pacific  Northwest  brought  into  the  merger  with 
El  Paso,  a  loss  that  Pacific  Northwest  could  not  use,  losing  money 
itself,  or  making  very  little;  and  how,  just  to  save  the  first  $9  million 
from  being  lost  to  El  Paso,  ever^'^one  collaborated  to  rush  this  illegal 
merger  through  to  consummation  by  December  31,  1959;  even  though 
it  was  certain  that  the  FPC's  hasty  merger  authorization  was  going 
to  be  appealed  and  even  though  the  antitrust  suit  challenging  El  Paso's 
takeover  of  Pacific  Northwest  i^n  1957  in  the  stock  acquisition  had  not 
yet  gone  to  trial. 

The  $53  million  tax  loss,  in  other  words,  even  the  first  $9  million 
of  it,  was  too  much  of  a  temptation.  That  temptation  should  be 
removed. 

No  one  could  resist  it.  Look  what  they  did:  How  the  institutional 
investors — I  mean  the  lenders— had  their  lawyers  draw  up  the  bond 
mortgage  in  advance  of  the  go-ahead  from  the  FPC  to  merge. 

The  lenders  had  signed  the  new  mortgage,  a  consolidated  mortgage, 
early  in  December,  before  the  FPC  had  even  acted;  indeed,  while  the 
FPC  had  still  to  hear  oral  argument  on  the  merger  application,  in- 
cluding, naturally,  the  arguments -of  the  opponents  to  the  merger, 
and  how  the  FPC  itself  cut  corners  to  present  El  Paso  with  a  merger 
approval  December  23,  1959,  and  how  El  Paso  was  able  to  and  did 
close  the  merger  December  31. 

All  this  for  a  $9  million  tax  advantage.  And,  Mr.  Chairman,  I 
cannot  help  contrasting  this  precipitous  rush  Vvith  the  far  slower 
pace  of  the  principals  when  it  got  around  to  divestiture,  15  years 
later. 

The  order  to  divest  became  final  in  March  1973,  when  the  Supreme 
Court  rejected  El  Paso's  appeal,  but  the  divestiture  did  not  come 
until  February  7,  1974,  11  months  later. 
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So  I  tliiiik  the  benefits  of  tax  losses  should  be  taken  out  of  mergers 
and  acquisitions  wliich  turn  out  to  be  illegal,  I  do  not  propose  tliis  for 
acquisitions  otherwise  unlawful,  or  mergers. 

But  I  want  to  remove  the  possibility^  that  the  lure  of  another  $9 
million  tax  loss  would  push  us  into  another  illegal  merger,  another 
legal  horror  story  like  the  El  Paso  case. 

My  second  suggestion  is  this:  I  favor  impounding  the  profits  earned 
out  of  illegal  acquisitions  and  mergers  as  the  bill  provides,  and  I 
think  it  should  be  made  impossible  for  the  lawbreaker  to  profit  out 
of  his  violation  of  law. 

Additionally,  I  have  come  to  think  it  should  be  made  impossible 
for  the  lawbreaker  to  finance  his  violation  out  of  the  profits  that  he 
reaps  from  his  violation. 

So  long  as  a  violation  can  be  self-suppoi'ting,  illegal  mergers  will 
continue  to  be  view^ed  not  as  the  unlawful  acts  they  are,  but  as 
business  propositions. 

In  my  prepared  statement,  T  tried  to  show  how — in  the  El  Paso 
case,  again — El  Paso's  hold  on  the  profits  of  the  Northwest  Division, 
which  eventually  were  running  between  $10  million  and  $12  million 
a  3'ear;  first,  made  El  Paso — although  it  was  the  defendant  and  the 
adjudicated  lawbreaker — the  dominant  figure  in  the  courtroom; 
second,  had  some  of  the  applicants,  the  world-be-acquirers  of  the 
assets  to  be  divested,  vying  with  one  another  for  El  Paso's  favor;  and 
third,  enabled  El  Paso  to  commit  enormous  resources  to  its  defense 
of  the  lawsuit  and  to  its  5-year  push  for  forgiveness  legislation  that 
would  have  let  El  Paso  keep  the  Northwest  Division.  I  cannot  help 
but  feel  that  if  those  profits  had  been  set  aside  and  El  Paso  had  been 
able  to  draw  only  on  its  own  resources  for  what  it  spent  on  this  case — 
which,  T  would  guess,  must  run  into  millions — another  incentive  for 
this  illegal  merger  would  have  been  lacking. 

I  have  just  one  change  to  suggest,  as  my  seccmd  suggestion.  There 
may  be  cases  in  which  it  may  be  a  clear  inequity  for  the  impounded 
profits  to  go  to  the  divestee,  if  that  is  what  the  bill  means  and  intends, 
although,  as  a  general  proposition.  I  favor  that,  too,  as  a  desirable 
deterrent  along  with  the  ceiling  on  the  divestitiu'e  price. 

In  the  instance  of  a  clear  inequity,  so  found  expressly  hy  the  trial 
court,  I  would  suggest  that  the  trial  court  be  authorized  to  order  the 
profits  covered  into  the  U.S.  Treasury  as  miscellaneous  receipts,  as 
the  only  other  alternative. 

I  have  one  other  addition  to  the  bill  to  suggest.  It  would  go  hand-in- 
hand  with  the  provision  alread}-  in  the  bill,  that  the  cost  of  acquisition 
as  determined  by  the  trial  court  would  be  the  ceiling  price  on  a  divesti- 
ture by  sale. 

The  purpose  behind  this  is  to  prevent  the  acquirer  from  profiting 
from  divestiture.  That  being  so,  I  think  there  ouirht  to  be  a  pro- 
hibition against  the  acquirer,  in  an  illegal  accjuisition,  having  the 
advantage  of  claiming  a  loss  for  tax  purposes  if  the  divestiture  price 
comes  out  to  be  less  than  the  acquisition  price.  Hand-in-hand,  these 
two  provisions,  like  the  rest  of  proposed  section  23(g) — in  fact,  like 
the  rest  of  title  V — shoidd  assist  in  focusing  attention  of  prospective 
acquirers  and  merger  partners:  one,  on  whether  their  proposal  is  law- 
ful; and  two,  to  relegate  to  the  background  consideiation  of  the  i)ro- 
ject  solely  in  terms  of  whether  it  is  an  attractive  business  proposition. 
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This  third  siip'gestion — and  I  would  hope  all  three — should  provide 
additional  deterrents  to  illegal  acquisitions  and  mergers.  In  fact, 
I  believe  all  of  title  V  would.  I  favor  it.  And  I  thank  you, 
Mr.  Cliairman. 

Senator  Hart.  Thank  you  very  much  for  the  specific  suggestions 
you  had.  I  think  it  would  be  more  useful  if  Mr.  Nash  would  direct 
the  staff  questioning  because  of  the  time  problem. 

Mr.  Nash.  Mr.  Watkiss,  I  recall  some  years  ago,  staffing  the  El  Paso 
forgiveness  bill,  the  arguments  made  before  the  Commerce  Com- 
mittee at  that  time  with  respect  to  the  harm  that  would  befall  the 
customers  of  El  Paso  Natural  Gas  Co.  if  divestiture  was  required. 

Can  you  provide  a  perspective  for  the  record  with  respect  to  whether 
we,  in  fact,  wound  up  with  two  weak  companies,  or  one  strong  and 
one  weak  company,  and  the  effect  of  divestiture  on  the  consumers 
in  the  Pacific  Northwest  area? 

Mr.  Watkiss.  I  didn't  comment  on  that  in  the  opening,  because 
I  understood  from  the  chairman's  remarks  that  my  prepared  state- 
ment would  be  on  the  record,  and  I  had  commented  there  on  this 
point. 

1,  personally,  have  some  pride  and  sense  of  satisfaction,  as  I  would 
believe  Mr.  Dougherty  would  have  to  an  even  greater  degree,  in  the 
result  that  I  think  we  finally  attained  in  the  El  Paso  divestiture 
case. 

The  company  that  was  created  has  been  in  business  since  February 
1974.  It  is  strong,  it  is  viable,  it  is  providing  the  type  of  responsible 
gas  service  that  we  knew  it  could  provide. 

And  not  only  that;  I  think  those  that  kept  the  faith,  look  on  it 
^vith  a  great  deal  of  satisfaction,  because  it  is  also  actively  involved 
in  seeking  new  energy  supply  sources,  developing  new  domestic 
supplies  as  well  as  foreign  supplies  and  performing,  I  think,  in  an 
outstanding  manner. 

I  have  with  me  here  today  and  I  would  be  happy  to  tender  to  the 
committee  an  annual  report^  of  what  is  now  known  as  Northwest 
Energy  Co.,  that  I  think  describes  some  of  its  activities  in  the  less 
than  2  years  of  its  existence,  and  the  strength  and  vibrancy  that  it 
has  brought  into  the  western  energy  market. 

So  I  can  happily  answer  your  question  by  saying,  I  think,  in  this 
case,  despite  the  long  and  anguished  years,  a  very,  very  worthwhile 
result  was  obtained. 

Mr.  Nash.  A  number  of  commentators  have  noted  that  the  Govern- 
ment puts  all  its  effect  into  proving  a  violation  of  the  antitrust  laws, 
and  then  very  little  effort  into  the  process  of  coming  up  wiih  and 
seeing  through  an  effective  remedy. 

In  effect,  they  win  the  battle  and  lose  the  war  in  merger  cases  b}^ 
not  obtaining  effective  relief.  Would  \o\\  or  Mr.  Doughertv  care  to 
comment  on  that,  based  upon  your  El  Paso  case  experience? 

Mr.  Watkiss.  I  would  like  to  make  a  quick  comment,  before  John 
does.  I  think  it  is  probably  more  appropriate  for  him,  but  maybe  he 
is  in  the  position  to  sa}^  what  1  want  to  sa}. 

During  the  time  that  John  Doughert}-  was  out  trying  this  case  all 
by  himself — and  this  is  the  difficult  divestiture  phase,  the  remedial 

'  Retained  in  committee  files. 
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phase,  which  is  the  crucial  phase  of  an  effective  antitrust  enforcement 
and,  as  you  saj^,  they  have  a  number  of  lawy^ers  who  group  together 
and  go  out  and  prove  that  the  law  was  violated.  But  when  it  comes 
time  to  do  something  about  it  in  the  public  interest,  ail  those  lawyers 
disappear,  and  one  lone  Government  counsel  goes  out  to  contest 
this  tremendously  difficult  battle. 

Now,  at  the  time  he  was  doing  that,  I  couldn't  help  but  note  that 
in  Salt  Lake  City,  we  had  a  small,  relatively  unimportant  and  quite 
simple  milk  price-fixing  conspiracy  that  the  Justice  Department 
was  involved  in.  The  San  Francisco  office  could  free-up,  on  a 
full-time  basis,  at  least  four  or  five  lawyers  that  were  spending  their 
time  in  Salt  Lake  City  on  that  relatively  minor  case,  when  they  had 
this  very  important  case  that  Justice  could  only  free-up  one  lawyer 
for,  and  that  following  the  criticism  of  the  Supreme  Court  in  Divesti- 
ture I  where  the  Justice  Department  was  castigated  for  ''knuckling 
under"  in  failing  to  formulate  a  responsible  divestiture  plan. 

I  have  never  understood  this,  and  maybe  Mr.  Dougherty  could 
explain  it  to  me. 

Mr.  Dougherty.  Well,  I  really  hesitate  to  get  into  that  area,  Mr. 
Nash.  I  don't  speak  for  the  Department,  and  I  don't  make  those 
judgments. 

I  did  feel  outgunned,  outmaneuvered,  outresearched,  outargued, 
out  the  door.  I  didn't  knov/  about  the  milk  case  in  Salt  Lake  City. 
If  I  had,  I  might  have  been  able  to  use  that  situation  as  a  means  of 
getting  more  help. 

I  really  hesitate  to  put  myself  in  the  position  of  second-guessing 
my  superiors  on  a  judgment  like  that.  That  is  their  function  and  not 
mine,  and  it  is  only  made  more  difficult  for  me  by  the  fact  that  if  I 
come  back  to  Washington  and  complain,  I  can't  expect  a  favorable 
reception — no  one  can.  They  don't  want  to  hear  complaints.  They 
want  to  see  results,  so  I  concentrated  on  getting  results,  as  best  I 
could. 

Mr.  Nash.  In  Mr.  Watkiss'  statement,  it  is  mentioned  that  the 
cost  and  expense  of  divestiture,  in  j^our  client  endeavoring  to  obtain 
divestiture  and  be  successful  in  its  desire  to  acquire  the  divestee's 
assets  cost  several  million  dollars. 

Are  there  any  estimates  available  for  this  record,  with  respect  to 
the  cost  of  that  proceeding  to  El  Paso? 

Mr.  Watkiss.  I  think  you  directed  that  to  John.  I'he  only  place 
I  have  seen  any  estimate  of  the  total  cost  that  El  Paso  may  have  had, 
or  expended,  was  in  a  book  that  is  probably  kno^vn  better  to  you  than 
it  is  to  me  in  Salt  Lake.  It  is  entitled,  "The  Other  Government." 

In  that  book,  it  was  reported  that  El  Paso  had  spent  at  least  $15 
million  during  the  17-3^ear  battle  or  effort.  We  knew,  during  some  of 
the  congressional  hearings  up  here,  that  there  were  reported  sums  that 
were  spent  in  connection  with  the  legislation  and  other  efforts  that 
they  made  that  were  set  forth  in  their  FPC  filings. 

I  know  that  the  applicants  in  the  case — all  of  them — spent  at  least 
$250,000  in  each  divestiture.  Colorado  Interstate  wrote  otf  $2)^2  milhon 
in  the  efforts  they  made  in  the  two  divestitures. 

My  client,  in  just  the  last  part  of  the  last  divestiture,  and  the  final 
efforts  we  were  involved  in,  which  included  some  efforts  up  on  the 
Hill,  we  spent  primarily,  in  the  trial,  over  $1  million. 
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The  costs  in  matters  of  this  kind  are  fantastic.  It  cost  us  over 
$2  milUon  to  structure  the  new  company.  Mr.  Dougherty  has  pointed 
out  that  it  took  us  nearly  a  year  to  do  this,  even  after  the  Supreme 
Court  had  rejected  the  last  appeal. 

And  Avhen  you  are  going  to  set  up  a  company  that  is  going  to  have 
$200  million  in  gross  sales,  going  to  have  over  a  thousand  employees, 
you  have  tremendous  expenses,  and  this  was  some  $2  million.  Our 
printing  bill  alone,  in  setting  up  the  new  long-term  debt,  was  some 
$700,000.  El  Paso  spent  an  equivalent  amount,  even  greater,  for  a 
similar  printing  requirement. 

I  have  a  couple  of  pictures  that  I  brought  with  me  today  that 
might  be  of  interest  to  the  committee,  which  show  some  of  the  docu- 
mentation that  is  required  to  set  up  the  new  long-term  debt  for  a 
compan}^  of  this  size,  and  the  man}'  papers  that  we  had  to  negotiate 
and  sign,  which  took  the  many  months  Mr.  Dougherty  is  talking 
about. 

Senator  Hart.  We  would  like  that  for  the  record. 

Mr.  Watkiss.  I  would  be  happy  to  present  them.^ 

Mr.  Dougherty.  May  I  inject  there,  Mr.  Chairman?  That  table 
with  the  pile  of  papers  which  is  shown  in  the  picture  was  known  to 
the  parties  as  "The  Buffet."  [Pause.] 

Could  I  say  one  thing,  Mr.  Nash,  about  your  question? 

Mr.  Nash."^  Certainly. 

Mr.  Dougherty.  I  believe  you  could  get  a  partial  idea  of  the 
expense  to  El  Paso  from  the  annual  reports  that  El  Paso  filed  with 
theFPC. 

It  is  my  understanding,  for  example,  that  those  annual  reports 
were  the  source  of  the  information  that  El  Paso  had  spent  $893,000 
in  the  effort  to  get  its  forgiveness  legislation  passed,  in  the  year  1971 
alone. 

Now,  I  should  .caution  you  that  there  are  only  certain  specific 
categories  of  expense  called  for,  and  that  j^ou  will  not  find  separate 
enumerations  of  the  salary'  expense,  office  expense,  and  many  other 
items  of  expense  that  would  be  connected  ^vith  a  particular  effort, 
like  the  trial  of  this  case  or  the  push  for  legislation  for  which  the 
company  is  required  to  report  only  certain  given,  specified  expendi- 
tures, like  legal  fees. 

Mr.  Nash.  Thank  you,  Mr.  Chairman.  I  have  no  further  questions. 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman.  We  have  a  time 
problem,  because  we  have  a  number  of  witnesses,  so  I  have  no 
questions  to  ask,  but  do  point  out  tliat  our  silence  doesn't  mean  that 
we  agree  with  every  point  you  have  been  raising. 

You  have  made  some  points  here  on  an  issue  which,  because  of 
your  experience,  you  put  it  in  a  special  category.  But  when  we  legislate, 
we  have  to  legislate  for  all  types  of  problems  that  might  come  within 
that  particular  law,  and  you  have  to  keep  that  in  mind. 

So  I  have  no  questions — just  to  bring  out  that  particular  point, 
however. 

Senator  Hart.  Neither  of  us  will  be  stopped  if  we  elect  to  save  time 
by  saving  questions.  I  take  the  same  position. 

1  Retained  in  committee  files: 
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Gentlemen,  thank  you  very  much. 

Mr.  Dougherty.  May  I  just  say  one  thing? 

Senator  Hart.  Yes,  sir. 

Mr.  Dougherty.  Perhaps  this  will  allay  counsel.  The  proposals 
that  I  was  advancing  were  not  limited  to  the  natural  gas  industry. 
They  were  proposals  of  general  apphcation. 

Air.  Chumbris.  1  understand  that.  That  is  why  I  made  that  point 
and  emphasized  my  point. 

Mr.  Watkiss.  We  are  only  pointing  out  that  we  think  the  case  we 
were  involved  in  is  a  classic  example  of  the  problems  of  divestiture, 
and  the  problems  that  we  encountered,  we  think  you  will  encounter 
in  most  divestiture  cases  where  you  have  substantial  companies  in- 
volved in  complicated  market  conditions. 

So  the  suggestions  of  both  of  us  were,  1  think,  mindful  of  what  you 
are  talking  about  and  that  is  the  reason  I  pointed  out  that  I  think  \'ou 
need  to  provide  the  district  court  with  some  discretion. 

Senator  Hart.  Gentlemen,  thank  you  \'erv  much. 

[The  prepared  statement  of  Mr.  Dougherty  follows.  Testimou}^ 
resumes  on  p.  440.] 

Prepared    Statement    of   John  II.   Dougherty,   Retired  Attorney,   Anti- 
trust Division,  Department  of  Justice,  re  S.  1284 

My  name  is  John  H.  Dougherty.  For  twelve  years  I  was  a  trial  attorney  in 
the  Antitrust  Division  of  the  Department  (^f  Justice.  I  retired  last  December  31. 
I  want  to  emphasize,  even  if  it  is  unnecessary,  that  I  do  not  speak  for  the  Depart- 
ment— either  as  of  now  or  as  of  the  times  of  events  in  the  past  I  may  mention. 
And  I  want  to  speak  only  of  matters  of  public  record  or  public  knowledge. 

In  my  work,  I  represented  the  Government  in  a  number  of  merger  cases,  for 
varying  lengths  of  time  in  each.  One  was  the  Penn/Central  case.  I  appeared  in  that 
case  before  the  ICC  in  the  interval  l^etween  the  Hrst  Supreme  Court  decision, 
which  said  the  ICC  had  not  supjjorted  its  merger  approval  by  proper  findings, 
and  the  second,  which  upheld  the  ICC's  merger  authorization.  I  was  trial  attorney 
in  the  so-called  Northern  Lines  case  in  which  the  Supreme  Court  eventually 
upheld  the  merger  of  the  Burlington  railroad,  the  Great  Northern  and  the  North- 
ern Pacific  into  the  consolidated  company  which  is  called  the  Burlington  Northern 
today.  I  was  in  some  bus  acquisition  cases,  too. 

But  the  ca.«e  I  spent  the  most  time  in  was  the  El  Paso  antitrust  ease,  which 
involved  the  acquisition  by  El  Paso  Natural  Gas  C(.)mpany  of  its  potential  com- 
petitor. Pacific  Northwest  Pipeline  Corporation,  in  19.^7,  and  the  merger  of  the 
two  at  the  end  of  1959.  That  case  lasted  for  17  years,  from  \{)iS7  to  the  divestiture 
on  February  7,  1974.  I  was  the  Government  attorney  employed  in  the  trial  of  the 
case  for  the  last  7  of  those  17  years,  and  the  onh^  one  during  those  seven  years 
except  for  one  time  toward  the  end  of  the  case  when  my  superiors  came  out  to 
Denver  and  we  divided  up  the  work  for  a  week  of  trial  between  us. 

For  tenacity,  persistence,  and  complexity,  it  is  hard  to  beat  the  El  Paso  case. 
It  enjoys  the  doul)tful  distinction  of  having  been  acted  on  by  the  Supreme  Court 
eight  times,  four  of  them  during  my  si-ven  years. 

Along  the  way,  I  began  to  sense  need  for  some  changes  in  the  law.  I  came  by 
the  few  ideas  I  want  to  put  before  you  ti^day  the  hard  waj-,  so  to  speak,  on  the 
firing  line  of  antitrust  enforcement.  My  ideas  have  to  do  with  Title  V  of  the  bill. 

If  a  premerger  notification  requirement  like  that  proposed  in  Title  V  had 
been  in  effect  in  19r)7,  all  concerned,  not  least  El  Pa>^o  bvit  more  importantly  the 
public,  would  have  been  spared  the  endless  ordeal  of  the  1^1  Paso  case.  There 
would  have  been  no  merger.  I  can  say  that  with  confidence  because  the  Supreme 
Court,  when  it  reached  the  merits  of  the  merger  in  1964,  found  in  so  many  words 
that  "If  I'^l  Paso  can  absorb  Pacific  Northwest  without  violating  section  7  of  the 
Clayton  Act,  that  section  has  no  meaning  in  the  natural  gas  field."  370  U.S.  at 
p.  662.  The  case  would  have  ended  then,  after  just  one  trip  througli  the  Supreme 
Court  instead  of  eight. 

But  bj'  1964  it  had  been  nearly  five  years  since  El  Paso  and  other  parties  in- 
volved, primarily  the  lenders,  had  consummated  the  merger  on  (or  as  of)  l>ecem- 
ber  31,  1959,  in  a  precipitous  closing  on  tlie  heels  of  a  go-ahead  from  the  Federal 


I 


437 

Power  Commission.  So  the  Supreme  Court  added  au  order  for  divestiturs  speci- 
fying that  it  be  accomplished  "without  delay."  Yet  another  ten  years  were  to 
elapse  liefore  the  divestiture  became  a  reality,  and  a  successor  to  the  old  Pacific 
Northwest  emerged  from  it.  And  by  then  Pacific  Northwest's  merger  with  EI 
Paso  had  unlawfully  suppressed  competition  for  17  years.  With  a  premerger 
notification  requirement,  the  enormo\is  vir)lence  thus  inflicted  for  so  long  upon 
the  pubhc  interest  could  all  have  been  prevented. 

Now  the  premerger  notification  requirement  may  not  be  enough  to  prevent  a 
violation.  Additionally  the  facts  about  the  structure  of  an  industry  and  the  role 
of  competition  in  that  industry  vary  frf)m  industry  to  industry.  Conceivably 
the  data  which  would  lie  forthcoming  from  respondents  under  the  reporting 
regulations  the  bill  authorizes  or  the  further  data  they  may  stipply  on  request 
may  not  be  enough,  whether  by  design  or  otherwise,  for  the  FTC  or  Justice 
Department  to  decide,  within  the  periods  for  notification  and  waiting  which  the 
bill  would  establish,  whether  to  move  to  block  the  merger.  I  favor  th'3  ancillary 
remedial  provisions  the  bill  also  provides  in  the  event  suit  ultimately  has  to  be 
brought    against   an    acquisition    or   merger   that    has    been    consummated. 

In  particular,  I  favor  the  provision  in  the  new  section  23(g)  of  the  Clayton  Act 
for  the  covirt  to  order  the  acquiring  C(mipany  or  defendant,  to  hold  tlie  acqviired 
stock  or  assets  separately,  and  to  place  the  profits  therefrom  in  escrow.  This 
requirement  would  accompany  the  provision  that  the  court  is  to  determine  the 
jirice  at  which  the  stock  or  assets  were  acquired;  the  provision  that  that  price 
shall  be  the  ceiling  on  what  the  defendant  can  realize  in  a  divestiture  by  sale; 
and  the  provision  that  the  impounded  profits  are  to  be  transferred  along  with  the 
stock  or  assets  unlawfully  acquired,  presumably  to  the  divestee.  I  have  three 
small  suggestions  to  make  as  additions  to  these  provisions  and  not  as  substitutes 
for  them.  Additionally,  some  of  these  provisions  may  not  fit  a  given  situation. 
It  should  be  possible  to  waive  enforcement  of  them  in  that  situation.  I  would 
suggest  the  bill  authorize  waiver  if  the  trial  court  expressly  finds  that  the  provision 
is  inapplicat)le  or  enforcement  would  be  contrary  to  the  findings  and  policy 
declared  in  Title  I. 

1.  ^^.r  treatment  of  operating  fosses. — I  think  the  bill  should  prevent  the  acquired 
or  acquiring  companies  in  an  illegal  acriuisition  and  the  acquiring  comiiany  in  an 
illegal  merger  fnaa  taking  advantage  of  any  loss  sustained  in  the  operation  of  the 
acquired  firm,  stock,  or  assets,  whether  such  losses  occur  in  the  period  following 
the  acquisition  or  merger  or  have  occurred  in  the  period  prior  thereto.  This  would 
be  the  other  side  of  the  profit-impoundment  coin,  so  to  speak.  It  could  provide 
one  more  way  of  discouraging  illegal  mergers. 

The  El  Paso  case  offers  a  good  example.  Pacific  Northwest  had  accumulated 
•Soo  million  in  operating  losses  wh(ni  the  two  companies  merged  at  the  end  of  1959. 
Part  of  these  losses  were  incurred  prior  to  the  stock  acquisition  in  1957,  the  re- 
mainder from  1957  through  1959.  El  Paso's  Chairman  testified  in  the  antitrust 
case  in  Denver  in  19(iS  tht  the  first  $9  million  of  this  $53  million  tax  deduction, 
which  was  of  no  use  to  Pacific  Northwest  because  of  its  continuing  loss  position, 
would  have  been  lost  to  El  Paso  too  if  El  Paso  had  not  been  able  to  close  the 
merger  by  the  end  of  1959. 

It  had' taken  until  November  20,  1959  for  El  Paso's  application  to  the  FPC 
for  merger  approval  to  progress  merely  to  the  stage  of  an  Examiner's  decision, 
favoring  merger.  In  the  normal  course,  time-consuming  i^rocedures  of  exceptions 
by  merger  oppononts,  then  replies  l)y  the  proponents,  then  oral  argument,  and 
finally  a  decision  l)y  the  full  Commission,  all  would  still  lie  ahead.  That  schedule 
would  have  extended  well  past  Decernber  31.  Everyone  worked  to  beat  the 
Decemljer  31  deadline.  The  lenders'  lawyers  drew  up  in  advance  a  new  consoli- 
dated mortgage  to  secure  the  bonds  of  both  companies,  a  massive  printed  docu- 
ment running  to  hundreds  of  pages. 

It  was  premised  on  title  passing  as  of  T)eceml)er  31  and  the  lenders  executed  it 
early  in  December  and  stood  by  with  El  Paso  on  the  ready,  waiting  for  the  go- 
ahead  from  the  FPC.  The  alactrity  of  the  lenders  in  1959,  incidentally,  was  miss- 
ing 15  years  later  when  they  took  many  months  to  divide  that  same  mortgage 
back  into  two  for  the  divestiture.  The  FPC  for  its  part  hurried  things  along  by 
lolescoping  its  procedures:  only  20  days  for  exceptions;  oral  argument  December 
10,  the  day  exceptions  were  due;  and  a  decision  approving  the  merger  on  Decem- 
!)er  23,  1959 — a  remarkal^le  performance,  befitting  the  season,  which  left  EI  Paso 
seven  full  days  (exclusive  of  Christmas)  within  which  to  complete  the  merger 
closing  by  December  31,  in  time  to  claim  the  $9  million  tax  loss. 
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And  with  the  indispensible  cooperation  so  obhgingly  provided  by  the  lender?; 
and  the  FPC,  El  Paso  did  just  that.  At  the  absolute  earliest,  the  60  day  period 
under  the  Natural  Gas  Act  within  which  any  of  the  merger  opponents  could 
appeal  the  Commission's  December  23  merger  approval  would  not  even  have 
started  to  run  until  the  following  January  22,  also  well  past  the  December  31 
deadline.  No  one  waited  for  the  appeals.  They  came  after  the  time  for  them 
matured,  well  after  December  31.  At  the  merger  closing,  El  Paso  secured  the  $9 
million  tax  credit,  but  the  public,  already  the  loser  when  Pacific  Northwest's 
competition  was  first  stifled  in  1957,  was  to  lose  even  more:  Another  15  years  of 
competition  suppressed  while  the  case  dragged  on  through  endless  appeals  and 
new  trials. 

Far  more  than  anything  else,  consummation  of  the  merger,  in  a  rush  for  the 
sake  of  a  $9  million  tax  advantage,  created  the  complexity  and  protraction  of  the 
subsequent  appeals  and  trials.  Without  merger  the  case  could  have  been  settled 
by  sale  of  the  Pacific  Northwest  stock  when  the  Supreme  Court  ordered  divesti- 
ture in  1964.  Instead,  the  assets  and  affairs  of  the  two  companies  became  com- 
mingled, the  inevitable  result  of  a  single  management  even  though  the  properties 
were  geographically  separate.  And  new  issues  kept  arising  as  each  of  the  three 
successive  plans  of  divestiture  subsequently  wound  its  way  up  and  back  through 
the  courts.  Indeed  as  time  went  on  the  fact  that  the  court  and  parties  had  to  deal 
with  a  long-since  consummated  merger  continuously  aggravated  the  job  for  all. 

El  Paso  did  not  need  merger  in  order  to  eliminate  competition  from  Pacific 
Northv/est;  that  had  already  been  accomplished  when  El  Paso  bought  out  Pacific 
Northwest's  stock  in  1957.  But  El  Paso  is  on  record  that  it  did  need  merger  in 
1959  to  gain  access  to  Pacific  Northwest's  tax  losses.  So  it  vv^as  the  threat  of  losing 
$9  million  of  the  $53  million  tax  credit  unless  there  was  an  immediate  merger  that 
was  responsible  for  the  last  minute  scramble  to  push  the  merger  through,  that  gave 
El  Paso  the  opening  to  press  everyone  to  hurry,  and  that  created  the  public  spec- 
tacle of  the  FPC  turning  flip-flops  in  the  effort  to  oblige.  With  the  amendment  I 
am  suggesting  the  lure  of  this  kind  of  tax  advantage  will  be  gone  from  illegal 
mergers,  and  with  it  the  mischief  it  can  bring.  I  urge  the  committee  to  give  my 
suggestion  consideration. 

2.  Impoundment  of  profits — a  suggested  amendment  and  a  suggested  clarification. — 
I  hope  it  is  clear  from  my  operating  loss  proposal  and  from  what  I  have  said  about 
it  that  I  favor  the  provision  already  in  the  bill  that  would  impound  profits  earned 
out  of  an  illegal  acquisition  or  merger.  It  is  sound  public  policy  that  the  lawbreaker 
should  not  be  permitted  to  profit  from  his  violation  of  the  law.  I  have  gained  the 
further  feeling  that  the  lawbreaker  should  not  be  allowed  to  finance  his  defense 
of  his  violation  out  of  the  profits  he  reaps  out  of  his  violation.  In  antitrust  cases 
the  profits  can  be  so  large  they  eliminate  any  incentive  to  forego  the  acquisition. 
And  they  provide  financial  ammunition  of  often  heroic  proportions  for  the  fight 
to  keep  the  stock  or  assets  illegally  acquired,  even  after  an  adjudication  of 
unlawfulness. 

After  the  initial  lean  years  El  Paso's  Northwest  Division — the  old  Pacific 
Northwest  Pipeline  Corporation  properties — became  an  increasingly  profitable 
operation,  clearing  net  profits  after  taxes  of  $10  million  a  year  or  more.  Someone 
in  the  case  calculated  that  a  $10  million  a  year  profit  came  to  more  than  $820,000 
for  a  30-day  month,  about  $27,400  a  day,  and  $19.02  a  minute — all  free  and  clear. 
With  that  kind  of  return  from  the  unlawful  acquisition  it  is  useless  to  expect  the 
violator  to  work  up  enthusiasm  for  correcting  the  violation,  by  divestiture  or 
otherwise. 

Indeed,  I  think  the  whole  process  of  divestiture  should  be  taken  out  of  the 
hands  of  the  defendant,  where  it  is  so  often  left  expressly  or  by  default.  It  is  not 
realistic  to  expect  that  the  defendant  will  conscientiously  plan  and  execute  an  act 
of  self-mutilation,  or  create  a  competitor  who  could  challenge  and  might  even 
destroy  him.  As  far  as  possible  divestiture  should  be  governed  by  fixed  rules  so  as 
to  permit  only  a  minimum  of  flexibility  to  the  defendant  and  a  minimum  range  of 
discretion  on  the  part  of  the  trial  court.  Impounding  profits  is  one  way,  a  small  one, 
of  accomplishing  this  result. 

Impounding  profits  can  have  other  beneficial  consequences.  El  Paso  often  made 
the  point  that  the  cost  of  defending  the  antitrust  suit  was  not  being  borne  by  its 
ratepa,yers  but  by  its  shareholders.  As  its  shareholders  include  shareholders  from 
Pacific  Northwest  as  well  as  shareholders  originally  owning  shares  only  in  El 
Paso,  El  Paso,  when  making  this  point  confirmed  both  that  it  was  using  profits 
gained  from  the  merger  for  defense  of  the  antitrust  suit  and  the  enormity  of  the 
war  chest  at  its  disposal. 
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Indeed  one  got  the  impression  El  Paso  was  in  the  courtroom  not  as  an  ad- 
judicated lawbreaker;  but  rather  as  a  benevolent  presence  resigned  to  complying 
a,s  an  act  of  noblesse  oblige  with  an  unfortunate  mandate  of  a  misguided  Supreme 
Court,  patiently  tutorial  with  novices  (like  me)  whom  events  had  intruded  into 
the  case,  kind  to  those  in  the  case  whom  it  favored,  and  stern  with  those  it  did 
not.  Its  size,  its  control  of  the  property,  and  the  dominion  it  exercised  over  the 
Northwest  Division  profits  overawed  other  parties  in  the  case,  notably  some  of 
the  applicants  who  vied  with  one  another  for  El  Paso's  favor.  For  long  trial 
sessions,  when  I  would  take  my  one  room  at  the  Albany  Hotel  in  Denver,  El  Paso 
often  took  a  whole  corridor,  moving  in  company  officers,  lawyers,  geologists, 
engineers,  and  other  experts,  and  office  equipment  down  to  a  large  xerox  machine. 
Cross  examining  a  witness  for  a  purchaser  whom  El  Paso  did  not  favor.  El  Paso's 
attorneys  would  return  to  the  very  next  court  session  with  100  xerox  copies  of 
the  oflTending  witness's  exhibits,  with  corrections  now  penciled  in  by  the  El  Paso 
experts.  And  the  use  El  Paso  could  make  of  these  profits  was  not  limited  to 
details  of  courtroom  strategy.  In  an  annual  report  to  the  FPC,  El  Paso  disclosed 
that  it  spent  $893,000  lobbying  for  its  forgiveness  legislation  in  the  year  1971 
alone. 

So  I  favor  impounding  these  pro.fits.  I  think  this  provision  and  my  suggestion 
about  denying  access  to  operating  losses,  should  be  absolute  prohibitions.  They 
will  fail  of  their  purpose  if  they  are  less.  It  should  go  without  saying  that  I  have 
no  interest  in  and  I  do  not  wish  to  touch  profits  earned  independently  of  the 
illegal  acquisition  or  merger.  I  have  no  objection  to  the  acquiring  company  using 
its  own  resources  in  defense  of  its  actions. 

I  have  only  one  change  to  suggest  in  this  provision:  There  may  be  cases  in 
which  it  may  be  a  clear  inequity  for  the  impounded  profits  to  go  to  the  divestee, 
if  that  is  what  the  bill  means  and  intends,  although  as  a  general  proposition  I 
favor  that  too  as  a  desirable  deterrent  along  with  the  ceiling  on  the  divestiture 
price.  In  the  exceptional  instance  of  a  clear  inequity,  so  found  expressly  by  the 
trial  court,  I  would  suggest  that  the  trial  judge  be  authorized  to  order  the  profits 
covered  into  the  United  States  Treasur.y  as  miscellaneous  receipts,  but  with  the 
discretion  only  to  choose  between  the  divestee  or  the  Treasury  as  the  recipient. 

Finally,  to  me  it  is  implicit  in  the  provision  for  escrowing  these  profits  that 
they  are  not  to  he  dividended  out.  If  anyone  considers  that  the  point  is  at  all 
unclear  it  should  be  made  explicit.  The  managements  of  firms  that  have  engaged 
in  illegal  acquisitions  or  mergers  should  no  longer  be  allowed  to  buy  the  allegianct* 
of  their  shareholders,  nor  to  hide  behind  them. 

3.  Disallowance  of  loss  sustaiiied  by  the  acquiring  company  in  a  divestiture  or  sale 
ordered  bij  the  antitrust  court. — I  would  like  to  see  a  provision  in  the  bill  prohibiting 
the  acquiring  company  from  claiming,  for  tax  purposes,  any  loss  it  may  be  able 
to  demonstrate  it  has  incurred  on  the  disposition  of  the  acquired  firm,  stock,  or 
assets,  in  a  divestiture  or  sale  ordered  by  the  antitrust  court  as  the  remedy  for 
an  illegal  acquisition  or  merger.  Such  a  provision  would  be  a  logical  companion 
to  the  provision  in  the  bill  fixing  the  court-determined  cost  of  acquisition  as  the 
ceiling  price  on  disposition.  I  believe  there  is  some  precedent  for  my  suggestion: 
For  ratemaking  purposes  the  FPC  disallows  what  it  calls  an  "acquisition  adjust- 
ment," the  mark-up  over  book  value  the  acquiring  company  may  pay  in  an 
acquisition.  Whether  the  rule  works  the  other  wa_y,  I  do  not  know.  Presumably 
the  seller  would  have  no  interest  in  reducing  his  rate  base  by  claiming  such  a  loss. 

Knowledge  on  the  part  of  a  would-be  acciuirer  that  he  cannot  reap  a  profit 
out  of  an  illegal  acquisition,  and  may  even  have  to  swallow  a  loss  in  its  entirety, 
could  be  a  healthy  deterrent.  Divestiture  should  not  be  permitted  to  be  the 
occasion  for  the  acquiring  company  to  reap  a  profit.  Today  no  law  prohibits  the 
acquiring  company  from  making  a  profit  out  of  divestiture  if  it  can  extract  one 
out  of  the  situation.  And  it  can  expect  to  do  so  if  the  property  to  be  divested  is 
attractive  enough;  as  presumably  it  will  have  been  to  have  engaged  the  interest 
of  the  acqiuring  companj^  in  the  first  instance.  In  the  El  Paso  case,  long  after  the 
Supreme  Court  had  denied  El  Paso's  final  appeal  El  Paso  still  engaged  in  efforts 
to  maximize  what  it  would  receive  from  the  now  unavoidable  divestiture,  with 
financial  consultants  and  other  experts  employed  for  the  occasion.  The  cost  to 
El  Paso  more  than  funded  itself  out  of  the  continuing  earnings  of  the  Northwest 
Division  and  the  delay  perpetuated  El  Paso's  hold  on  the  property  that  much 
longer. 

I  think  my  suggested  amendment  would  close  a  gap  in  the  law  that  should  not 
be  permitted  to  continue,  and  I  urge  the  committee  to  give  it  consideration. 
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Senator  Hart.  A  distinguished  lawyer  from  the  firm  of  Wihner, 
Cutler  &  Pickering  is  our  next  witness.  I  think  Mr.  Lerman  appears 
toda^v  on  belialf  of  the  Business  Roundtable. 

If  tliere  is  no  objection,  if  you  wish  A'ou  ma}^  begin,  I  must  get  over 
to  the  floor  for  a  live  quorum  just  preliminary  to  that  New  Hampshire 
election  contest.  I  should  be  back  before  you  finish. 

Mr.  Lerman.  Thank  you  for  your  kind  words,  Mr.  Chairman. 

Certainl}',  I  would  like  very  much  to  lune  the  opportunity  to  speak 
with  you  directly,  particularly  on  the  subject  that  I  plan  to  focus  on 
today;  that  is,  the  compulsory  inc^uisitorial  powers  of  the  Department 
of  Justice. 

Senator  Hart.  Well,  then,  let  us  take  a  recess. 

[A  short  recess  was  taken.] 

Senator  Hart.  We  will  be  in  order. 

STATEMENT    OF   ARNOLD   M.   LERMAN,   ATTORNEY,    ON   BEHALF 
OF  THE  BUSINESS  ROUNDTABLE 

]\Ir.  Lerman.  Thank  you,  Mr.  Chairman,  You  have  been  most 
gracious. 

Rather  than  summarize  all  of  my  prepared  statement,^  I  would 
like  to  take  the  opportvmity  to  speak  to  3-0U  principally  about  title  H. 
This  is  the  grant  of  compulsory  power  to  inquire. 

I  really  wish  I  had  some  simple  way  to  communicate  to  you  tlie 
depth  of  my  own  concern  about  that  power.  It  is  coercive.  It  is 
uncontrolled.  It  extends  everywhere.  And  it  touches  every  person. 
It  incorporates  all  of  the  abuses  that  attach  to  grand  jur}^  powers, 
and  it  affords  neither  the  protection  of  the  grand  jur^-  nor  the  justifica- 
tion for  the  use  of  the  grand  jury  process. 

'^J'he  title  incorporates  everything  that  was  rejected  after  7  years 
of  eleliberation  leading  to  the  passage  of  the  Antitrust  Civil  Process 
Act,  and  then  some. 

And  these  propositions  were  rejected,  T  should  add,  because  of  deep 
concerns  about  intrusion  upon  individual  rights,  concerns  about 
harassment  and  concerns  about  abuse. 

I  know  of  nothing  in  the  short  time  since  those  deliberations  that 
should  lead  us  to  conclude  that  those  dangers  are  any  less  present 
today.  Indeed,  in  light  of  our  recent  experiences,  I  would  suggest 
to  you  that  the}'  arc  with  us  even  more. 

Now,  those  are  conclusions.  I  would  like  to  explain  them. 

Title  II  would  authorize  the  Department  to  demand,  by  com- 
pulsion, any  information  that  the  Antitrust  Division  might  find 
useful  in  connection  with  any  matter  before  any  administrative 
agency  in  the  entire  Government. 

The  Department  may  also  denumd  any  inforuiation  relating,  no 
matter  how  remotelv,  to  any  subject  matter  involved  in  any  incjuiiy 
about  a  past,  present,  or  future  antitrust  violation  or  any  activity 
which  may  "lead  to  a  violation" — whatever  that  means. 

You  will  agree,  I  think,  that  there  is  little  that  cannot  be  asked. 

If  responses  are  not  forthcoming,  the  Department  can  invoke 
contempt  sanctions  and  it  can  put  people  in  jail.  The  Department 

I  See  p.  451. 
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can  demand  that  information  of  an5'one,  whether  or  not  he  is  a 
person  under  investigation— am^where  in  the  coimtrj.  It  can  pursue 
the  inquir}'  by  oral  interrogation,  under  oath,  in  secret,  or  by  de- 
mands for  written  answers  to  cjuestions,  or  bj^  subpenas  for  docu- 
ments. It  may  even  insist  that  a  person  obtain  information  from 
others. 

The  Department  can  use  the  information  in  civil  proceedings,  in 
criminal  cases,  in  grand  jury  proceedings,  or  before  agencies. 

If  a  witness  is  generously  invited  to  respond  to  a  secret  oral  interro- 
gation, I  would  ask  3'ou,  Mr.  Chairman,  what  can  he  do? 

There  is  no  impartial  person  present  to  protect  against  abuse  or 
liarassment.  He  does  not  know  whether  he  is  a  potential  civil  or 
criminal  defendant.  In  fact,  he  knows  nothing  at  all — except,  in  the 
case  of  an  antitrust  inquiry-,  the  vaguest  description  of  the  general 
subject  matter  of  the  inquiry. 

If  he  is  fortunate  enough  to  have  an  attorne}'  present,  he  ma}" 
object  to  questions,  but  hardly  upon  grounds  of  relevance.  The 
scope  of  the  power  granted  is  so  broad  and  his  knowledge  is  so  sparse, 
that  there  is  little  to  which  that  constraint  of  relevance  would  apply. 

If  he  invokes  a  fifth  amendment  privilege,  he  may,  nevertheless,  be 
forced  to  respond  by  a  grant  of  use  immunit}^,  a  form  of  immunity, 
which,  many  claim  leaves  very  little  to  the  privilege  against  self- 
incrimination.  He  is,  in  short,  under  compidsion  to  reply,  and  he  is 
largely  at  the  mere}'  of  the  scruples  or  the  sensiti^■ity  of  his  inter- 
rogators. 

If  the  demand  is  a  fishnet  for  documents,  what  constraints  appl}'^ 
there?  Again,  relevance  means  precious  little  in  this  context. 

I  suppose  tliat  a  request  could  be  burdensome  to  the  point  of 
oppression.  But  if  we  have  learned  anything  from  grand  jury  sub- 
penas, that  constraint  is  so  narrowly  construed  that  it,  too,,m-eans 
precious  little.  And  while  there  is  a  theoretical  right  to  raise  claims  of 
undue  burden,  neither  the  witness,  nor  the  coiu't  in  which  he  might 
raise  that  claim,  \^^^i  know  enough  about  the  subject  ever  to  balance 
the  burdens  against  the  real  need  for  the  information. 

These  are  a  few  illustrations,  but  I  think  they  suffice.  Do  they  not 
at  least  lead  you  to  ask  what  personal  intrusions  title  TI  would  visit 
or  how  much  it  inflicts?  Who  will  watch  how  the  power  in  title  II  is 
going  to  be  used?  How  far  can  it  reach?  And  who  Avill  ever  know? 
How  can  it  be  constrained?  And  why  should  we  confer  it  on  a  pros- 
ecutor at  all? 

Please  understand,  my  comments  do  not  reflect  on  particular 
persons  who  now  serve  in  the  Department.  Congressman  McGregor 
put  it  well  when  he  expressed  the  same  concerns  in  rejecting  similar 
proposals  at  the  time  the  original  Antitrust  Civil  Process  Act  was 
passed. 

He  said : 

I  do  not  suggest  that  this  Attorney  General,  or  perhaps  any  Attorney  General, 
or  his  assistants,  would  abuse  this  tremendous  grant  of  authority,  but  I  think  we 
should  concern  ourseh'es  with  the  possibilities  of  its  abuse,  rather  than  with  the 
prospects  and  possibilities  of  its  proper  exercise. 

Let  me  make  just  a  few  observations  here. 

First,  these  powers  are  very  much  like  grand  jury  powers.  The 
abuse  of  grand  jury  powers  has  gravely  concerned  man}'  of  us.  I  hope 
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you  have  the  opportunity,  Mr.  Chairman,  to  read  the  remarks  of 
your  distinguished  colleague.  Senator  Kennedy,  in  testifying  about 
grand  jury  abuse. 

You  will  find  in  that  testimony,  an  explicit  catalog  of  all  the  vices 
of  title  II.  But  title  II  is  far  worse.  There  is  not  even  a  grand  jury 
present  to  stand  between  the  prosecutor  and  the  witness.  And  to  the 
extent  that  we  tolerate  the  threats  of  abuse  of  grand  jury  proceedings, 
we  do  that  of  a  need  to  have  a  criminal  process.  The  Department 
already  has  criminal  grand  jury  process  for  antitrust  violations,  and 
I  do  not  understand  how  we  can  possibly  want  to  extend  those  grand 
jury  techniques  to  civil  regulatory  laws. 

Second,  everything  that  you  now  consider  in  title  II  was  explicitly 
rejected  just  13  years  ago  when  the  Antitrust  Civil  Process  Act  passed. 

In  my  prepared  statement,  I  have  detailed  the  legislative  concerns 
that  were  expressed  then.  They  are  no  different  now.  Our  experience 
in  the  interim  hardly  suggests  that  we  exercise  less  constraint  upon 
uncontrolled  powers  of  inquisition. 

It  was  just  a  short  time  ago  that  we  all  read,  with  dismay,  Mr. 
Dean's  memorandum  which  spoke  to  the  question  of — and  I  quote — 
"How  we  can  use  the  available  Federal  m.achinery  to  screw  our 
political  enemies,"  or  Mr.  Magruder's  proposal — and  these  are  his 
words — "To  utilize  the  Antitrust  Division  to  investigate  various 
media  relating  to  antitrust  violations;  even  the  possible  threat  of 
antitrust  action,  I  think,  would  be  effective  in  changing  their  views." 

Bear  in  mind  that  \h.  Magruder  was  talking  about  a  simple  inves- 
tigation and  not  the  more  excruciating  pressures  that  title  II  would 
permit. 

I  know  that  these  points  are  obvious,  and  yet  they  really  do  have 
to  be  raised  again.  When  I  see  the  provisions  of  title  II,  I  think  we 
very  quickly  have  forgotten  our  earthy  lessons,  or  perhaps  we  have 
not  learned  them  at  all. 

Third,  I  have  carefully  reviewed  the  Assistant  Attorney  General's 
remarks  in  support  of  title  II,  precisely  to  determine  what  kind  of 
special  enforcement  need  could  warrant  the  extraordinary  power 
that  is  here  proposed. 

There  are  two  reasons  given:  investigative  efficiencj'  for  antitrust 
cases,  and  assistance  in  amassing  information  for  the  Department's 
role  as  protector  of  competition  in  administrative  agency  proceedings. 

For  reasons  set  forth  in  my  statement,  I  do  not  believe  that  the 
Department's  role  before  agencies  warrants  any  special  inquisitorial 
authority  at  all,  nor  do  I  beheve  that  the  Department  views  this  as 
a  serious  basis  for  requiring  title  II. 

As  for  efficiency,  indeed,  yes,  I  would  readily  agree  that  title  II 
would  contribute  to  efficiency.  But  how  much  do  we  really  need  it, 
and  is  it,  in  any  event,  worth  the  price? 

Here  I  would  ask  you  to  pause  for  a  moment  and  reflect  upon  the 
need.  The  Department  already  has  grand  jury  process_  for  criminal 
violations  of  law.  It  has  an  incredible  array  of  other  investigatory 
authority,  including  many  other  ways  to  reach  information  through 
compulsory  processes. 

It  was  a  relatively  short  time  ago  that  the  Assistant  Attorney 
General,  then  in  charge  of  the  Antitrust  Division,  explicitly  stated 
that  there  were  very  few  instances  where  it  would  be  necessary  to 
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have  compulsory  process  to  interrogate  individuals,  and  that  it  was 
not  in  any  way  worth  the  intrusion. 

It  was  just  a  short  time  ago  that  the  Department  expressed  its 
view,  that  what  was  required  was  the  civil  investigative  demand 
authority  it  now  possesses  under  the  act. 

What  then  is  reall}^  the  depth  of  any  enforcement  need?  I  do  not 
find  any  answer,  let  alone  any  convincing  demonstration  of  need  in 
ihe  justilications  that  we  have  seen  so  far. 

Finally,  Mr,  Chairman,  I  would  hope  that  you  cannot  be  persuaded 
that  investigative  efficiency,  is,  itself,  a  warrant  for  the  proposals 
of  title  II,  or  that  your  expectations  that  the  Department  may  use 
the  extraordinary  powers  Vvdth  discretion,  will  color  your  judgment. 

We  can  have  more  investigative  efficiency  were  we  to  abolish 
constraints  against  wiretapping  or  to  revoke  the  fourth  amendment 
prohibitions  against  unreasonable  search  and  seizure.  We  do  not 
choose  to  do  so.  The  question  is,  to  my  mind,  no  different   here. 

I  am  reminded  of  Senator  Kennedy's  testimony  on  grand  jury  ques- 
tions when  he  commented  on  the  Organized  Crime  Control  Act  of 
1970,  and  I  would  like  to  leave  this  subject  with  the  thought  that  he 
expressed : 

In  part,  of  course,  Congress  is  to  blame  for  the  present  crisis  because  Congress 
failed  to  recognize  the  pini.ster  potential  abuses  lurking  beneath  the  innocuous 
surface  of  the  1970  law.  In  part,  the  Department  of  Justice  is  to  blame  for  lulling 
Congress  not  only  with  excessive  protestations  of  the  need  for  this  new  act  as  a 
law  and  order  tool,  but  also  with  equally  excessive  and  wholly  unfulfilled  promises 
of  good  behavior  if  only  the  act  were  passed.  Today,  in  consequence,  the  investiga- 
tive grand  jury  has  become  a  powerful  new  agency  of  political  oppression. 

And,  of  course,  our  concern  is  not  for  political  oppression  alone. 

I  sincerely  hope  that  we  will  not  be  making  the  same  tragic  obser- 
vations because  title  II  were  permitted  to  become  law. 

Again,  Senator  Hart,  I  want  to  thank  the  committee  for  the  oppor- 
tunity to  appear.  As  you  know,  our  prepared  statement  covers  many 
other  portions  of  the  bill,  as  well,  and  I  would  be  happy  to  try  to  answer 
any  questions  you  may  have  about  the  bill,  itself. 

Senator  Haht.  Thank  you,  Mr.  Lerman. 

I  understand  better  why  you  wanted  to  do  it  eye-to-eye  rather  than 
ray  reading  the  record,  assuming  I  would  read  the  record.  You  know 
perfectly  well  that  you  are  appealing  to  what  I  hope  are  my  good 
instincts,  when  ^''ou  caution  against  doing  something  merely  for  the 
sake  of  efficiency  if  it  would  intrude  on  freedom.  I  want  to  be  darn  sure 
that  the  bill  does  not  do  that,  or  whatever  comes  out  here  does  not  do 
that — ■ — • 

Mr.  Chumbris.  You  can  take  our  word  for  it,  Mr.  Chairman. 

Senator  Hart.  And  as  you  have  been  counseling  me,  I  was  going 
through  this  title  II  again,  and  I  am  sure  staff  will  develop  it  in  greater 
precision,  but  in  your  prepared  testimony — and  I  know  this  is  not  the 
principal  concern  that  you  addressed  yourself  to — you  say,  "The 
demand  may  also  be  made  to  elicit  any  information  which  the  Depart- 
ment may  wish  to  have  in  connection  mth  any  matter  in  any  pro- 
ceedings before  any  regulatory  or  administrative  agency  of  the  United 
States." 

Mr.  Lerman.  That  should  read.  Senator,  "The  Antitrust  Division 
mav  wish  to  have." 
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Senator  Hart.  The  Antitrust  Division,  yes,  but  if  A^ou'look  on  pa2;e 
3,  lines  18  and  19  of  the  bilP  which  is  part  of  the  definition  of  tlie 
term  "antitrust  investigation,"  we  say  it  means  an  inquiry  conducted 
for  the  purpose  of  ascertainino;  whether  soniebod}'  is,  has  been,  or 
is  about  to  engage  in  an  antitrust  viohxtion.  Where  in  the  bill  (h) 
you  find  the  proposition  that,  having  undertaken  that  kind  of  inquiiy, 
the  Department  then  may  use  it  in  an  unrelated  SEC  action  or  some- 
thing like  that? 

Mr.  Leraian.  Senator,  I  was  as  surprised  to  find  it  in  the  bill  as 
3-0U  were. 

Senator  Hart.  Where  is  it? 

Mr.  Ler?*iax.  If  you  will  look  with  me  at  pages  11  and  12  where 
it  reads 

Senator  Hart.  Down  on  line  2.']?^ 

Mr.  Leriman.  Down  on  line  23,  and  there  are  two  portions  I  would 
like  to  read  to  you. 

The  first  one  begins  on  line  23  and  it  says,  "Whenever  any  attorne}^ 
of  the  Antitrust  Division  of  the  Department  of  Ju.stice  has  been 
designated  to  appear  before  any  court,  grand  jury  or  Federal  ad- 
ministrative or  regulatory  agency  in  any  case  or  proceeding  or  to 
conduct  any  antitrust  investigation,"  that  he  may  then  pro(;eed  to 
use  these  materials. 

And  now  if  you  will  look  on  line  17  on  page  12,  it  says,  "The  Anti- 
trust Division,  while  participating  in  any  Federal  administrative  or 
regulatory  agency  proceeding,  may  employ  the  authority  granted  l)y 
this  Act  to  obtain  infonnation  or  evidence  for  use  in  such  proceeding." 

Senator  Hart.  You  are  dead  right.  I  am  not  conceding  that  we 
are  dead  wrong  in  proposing  it,  but  I  did  not  know  that  we  had  it. 

The  concerns  that  3^ou  voiced,  I  do  not  pretend  I  remend:)er  iiearing 
the  same  words,  but  I  have  the  impression  that  about  the  same 
concerns  were  voiced,  and  1  am  sure,  with  eqiuil  concern,  about  10 
or  12  years  ago,  when  we  finally  passed  the  existing  Antitrust  Civil 
Process  Act. 

Mr.  Lerman.  Yes,  indeed. 

Senator  Hart.  And  I  am  not  saying  that  A'ou  were  here  saying  it, 
but- — - 

Mr.  Lerman.  I  would  have  been  happy  to  say  them,  were  T  here. 

Senator  Hart.  Has  the  experience  in  the  intervening  time  estab- 
lished the  accuracy  of  that  kind  of  prediction  about  the  Antitrust 
Civil  Process  Act? 

Mr.  Lerman.  Oh,  Senator  Hart,  I  misspoke  with  respect  to  your 
initial  inquiry. 

I  think  the  same  concerns  that  we  are  voicing  today  were  voiced  in 
connection  with  the  legislation  some  12  yeavA  ago.  But  those  concerns 
were  not  voiced  with  respect  to  the  civil  investigative  demand  which 
is  contained  in  the  act  today;  they  were  voiced  with  respect  to  the 
other  proposals  that  were  then  being  considered.  The  concerns  were 
reflected  throughout  that  entire  legislative  history  by  comments  that 
it  was  all  right  to  proceed  with  the  (ivil  investigative  demand  pre- 
cisely' because  the  statute,  as  it  then  existed,  anti  exists  today,  took 
care  of  the  problems  of  intrusion,  of  personal  invasion,  secret  interro- 


'  See  p.  4  I  his  heaiine  record. 

2  See  pp.  12  and  13  this  hearing  reccrd. 
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gation,  and  of  everything  else  that  I  think  we  are,  unfortunately, 
proposing  now  in  title  II. 

Senator  Hart.  Assuming,  for  a  moment,  that  the  section  that  you 
have  just  read  in  response  to  ni}'  question  of  where  do  you  fuid  the 
.basis  for  saying  that  the  Antitrust  Division  could  use  the  results  of 
its  investigations  other  than  in  the  antitrust  action  which  might  follow 
the  investigation,  was  not  a  part  of  the  bill.  The  bill  has  the  following 
protections;  The  demand  would  not  require  production  that  would  be 
privileged  if  under  subpena,  it  would  not  require  production  if  it  would 
be  imreasonable  if  sought  by  a  subpena  in  connection  with  a  grand 
jury;  and,  with  respect  to  written  interrogatories,  it  must  not  impose 
an  undue  or  oppressive  burden. 

The  conscious  effort  has  been  made  to  forestall  tlie  abuse.  We  have 
been  told,  I  believe,  by  the  courts,  that  the  Antitrust  Division  cannot 
use  the  grand  jur\'  unless  it  is  moving  in  a  criminal,  and  not  civil, 
investigation. 

Tlie  authority  really  is  not  on  all  fours,  but  it  is  basically  comparable 
to  the  authority  that  I  think  most  Federal  regulatory  agencies  have. 

Is  the  real  concern  the  fact  that  here  it  is  hitched  to  the  prosecu- 
torial department  of  the  Government? 

Mr.  Lerman.  Senator,  I  would  like  to  .divide  your  questions  into 
two  parts,  and  take  the  last  one  first. 

One  of  the  real  concerns  is  that  the  power  is  hitched  to  the  prosecu- 
torial arm  of  the  Government.  But  I  think  it  far  more  than  that. 
;.  Assuming  that  some  of  the  regulatory  arms  of  government  have 
comparable  power  and  that  the  exercise  of  that  power  niay  make 
some  sense  and  is  completely  acceptable^and  I  would  take  issue  in 
some  situations  there  as  well— but  assuming  that  that  is  the  case, 
fii-st,  there  is  a  regulatory  agency,  a  collegial  bod}^  interposed  between 
the  investigator  and  the  witness;  second,  at  least  in  theory,  what  is 
approved  by  way  of  investigation  should  be  and  frecpiently  is  highly 
specific,  oriented  to  specific  transactions,  and  the  person  ciuestioned  is 
far  better  advised  of  what  is  happening;  third,  at  least  in  many 
regulatory  agencies,  the  power  of  oral  interrogation  is  not  used;  and 
fourth,  the  agency  itself  does  not  bring  a  criminal  prosecution,  it 
develops  information  for  regulatory  purposes. 

We  have,  in  the  regulatory  area  at  least,  tried  to  develop  an  accom- 
modation of  the  need  for  information  for  regulator}'  purposes  with 
whatever  private  rights  we  seek  to  protect.  There,  we  have  drawn  a 
line,  a  line  that  is  a  little  closer  to  allowing  the  agency  to  obtain  more 
and  intrude  more.  To  my  knowledge,  we  never  draw  that  Hue  in  the 
same  way  we  look  at  a  prosecutor  and  allow  hmi  to  act  on  his  own. 
Even  in  grand  jury  proceedings,  the  grand  jury  sits,  in  theory  at 
least — and  it  sometimes  does  work  in  practice — as  a  constraint 
upon  the  prosecutor. 

That  is  my  response  to  your  second  question.  My  response  to  your 
iirst  reference  to  the  various  forms  of  protection  in  the  bill  would  be, 
in  generic  terms,  that  those  protections  are  cast  in  the  inadequate 
terms  of  typical  grand  jury  protections. 

When  you  use  the  word  "unreasonable"  in  a  grand  jury  subpena 
context,  you  are  basically  talking  about  the  minimal  protection  of 
the  fourth  amendment  against  unreasonable  search  and  seizure. 


446 

With  respect  to  reasonableness  and  also  with  respect  to  questions 
of  burden  or  oppression,  the  way  in  -which  you  ideally  treat  those  issues, 
if  you  are  really  trying  to  evaluate  them,  is  to  say:  What  is  the  specific 
information  being  asked ;  what  is  the  entitlement  to  that  information 
for  the  stated  purpose;  what  is  the  real  need,  with  specificity  underly- 
ing the  request.  This  is  what  you  balance  against  what  the  objector 
must  do.  There  is  none  of  that  approach  here,  absolutely  none  at  all. 
I  think  the  protection  under  title  II  is  almost  entirely  illusory  save 
for  the  grossest  kinds  of  abuse  where  it  does  serve  some  real  purpose 
of  restraint. 

Senator  Hart.  Partly  in  reaction  to  j^our  first  answer  which  was 
to  my  second  question — to  get  back  to  that — you  reminded  us  that, 
at  least  in  theory,  the  grand  jury  in  criminal  actions  is  a  shield, 
perhaps  not  the  equivalent  of  a  regulatory  agency  commission,  but 
it  is  there. 

Would  this  be  smy  less  offensive  to  you,  and  I  know  others — the 
Business  Roundtable  is  not  alone  in  expressing  this  concern,  although 
you  have  done  it,  I  think  most  effectively.  Others  have. 

Would  it  be  any  less  offensive  if  we  authorized  the  use  of  the  grand 
jury  to  investigate  antitrust  violations  even  though  criminal  prosecu- 
tions were  not  required,  or  constitutionally,  could  you  do  that?  I 
don't  know. 

Mr.  Lerman.  Apart  from  the  question  whether  you  could  or  could 
not,  I  would  certainly  hope  that  we  do  not,  because  I  think  the  entire 
grand  jurjr  process  itself  is  under  scrutiny.  Rightfully  so,  since  it  is 
apparently  not  serving,  even  to  the  extent  that  we  would  hope,  as  a 
shield  for  the  persons  involved. 

Senator  Hart.  Perhaps  in  earlier  hearings  or  in  other  committees, 
there  has  been  filed  for  the  record — I  am  sure  you  do  not  carry  this 
in  your  head — the  membership  of  the  Roundtable.  But  I  would  ap- 
preciate it  if  for  the  record  you  would  provide  it. 

Mr.  Lerman.  I  would  be  happy  to  furnish  it.^ 

Senator  Hart.  It  is,  I  know,  very  impressive,  but  I  would  just 
like  it  for  the  record. 

Mr.  O'Leary? 

Mr.  O'Leary.  Mr.  Lerman,  would  you  favor  repeal  of  the  present 
Antitrust  Civil  Process  Act  of  do  you  believe,  with  13  years  of  ex- 
perience, that  the  Congress  was  wise  in  enacting  that  statute? 

Mr.  Lerman.  My  own  personal  view  of  that  act  is  that  it  has 
served  the  Division  well  and  that  it  has  served  the  public  w^ell. 

Mr.  O'Leary.  There  have  not  been  any  abuses  that  you  can  think 
of  with  respect   to   our  experience   under   that  particular  statute? 

Mr.  Lerman.  Mr.  O'Leary,  I  can't  answer  that  question  because  I 
haven't  been  privy  to  the  language  of  demands  used  and  their  pur- 
poses, except  in  those  limited  cases  where  some  of  the  persons  whom 
I  represent  have  been  unfortunate  enough  to  receive  demands. 

Mr.  O'Leary.  The  Department  seeks  to,  in  effect,  reverse  the  de- 
cision in  United  States  v.  Union  Oil,  to  permit  them  to  issue  CID's 
prior  to  the  act  of  merger. 

Would  you  favor  the  extension  of  the  existing  law  to  that  extent? 

Air.  Lerman.  I  really  am  glad  you  asked  that,  because  if  there  is 
one  area  where  I  feel  that  any  justification  is  made  for  the  extension 
of  the  existing  authority,  I  think  this  would  be  the  area. 

»  See  p.  613. 
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On  the  other  hand,  if  this  is  what  the  bill  is  trying  to  accomplish, 
it  is  done  in  a  strange  way  that  greatly  expands  the  scope  of  title  II, 
that  is,  by  embracing  "any  activity  which  may  lead  to  an  antitrust 
violation.''  At  least,  I  suppose  this  language  is  designed  to  catch 
proposed  acquisitions.  My  observation  would  be  that  if  you  really 
want  to  take  a  civil  investigative  demand  and  extend  it  to  a  situation 
involving  an  acquisition  where  the  statute  does  not  now  apply  solely 
because  of  a  court  holding  that  the  violation,  so  to  speak,  has  not 
yet  occurred,  why  not  do  so  directly? 

It  can  be  done  simply  by  saying  that  in  cases  of  acquisitions  or 
mergers  the  Civil  Invesligative  Demand  Statute  would  apply.  That 
is  a  long  windup  for  a  short  answer.  The  answer  is :  I  certainly  would 
not  object  to  the  extension  of  a  civil  investigative  demand  in  the 
case  of  a  specific  proposed  acquisition  were  the  statute  to  read  precisely 
that  way. 

Also,  Mr.  O'Leary,  as  you  know,  the  same  authority  exists  today 
in  the  FTC. 

I  don't  see  any  reason  in  this  particular  instance  where  information 
is,  in  fact,  exchanged  to  placing  it  in  the  hands  of  the  Department  of 
Justice  as  well. 

Mr.  O'Leary.  Looking  at  page  3,  that  language  that  concerns  you, 
I  assume,  is  lines  19  and  20:  ".  .  .  or  in  any  activities  which  may 
lead  to  any  antitrust  violations." 

Mr.  Lerman.  I  think  that  is  Yery  troublesome  language  all  by 
itself,  yes.  I  don't  know  what  that  means — I  think  an  investigator 
armed  with  the  authority  to  probe  into  that  kind  of  conduct  has 
available  to  him  an  excuse  for  probing  into  all  kinds  of  areas  without 
justification. 

Mr.  O'Leary.  When  the  prosecutor  issues  a  grand  jury  subpena 
pursuant  to  rule  6  of  the  Federal  Rules  of  Criminal  Procedure,  or 
whatever  it  is,  and  the  defendant  feels  the  Government  has  over- 
reached, he  may  test  whether  or  not  the  Government  has  overreached 
by  moving  before  a  district  court  judge  with  a  motion  to  quash,  may 
he  not? 

Mr.  Lerman.  I  think  that  is  right,  but  that  depends  on  what  you 
mean  by  the  term  "overreached."  Are  you  talking  about  a  subpena 
in  which  you  are  addressing  the  question  of  whether  the  subpena  is 
beyond  the  scope  of  the  grand  jury's  authority  or  the  question  of 
burden — are  those  the  kinds  of  issues  you  are  talking  about? 

Mr.  O'Leary.  Yes,  or  whether  there  is  probable  cause  or  reasonable 
grounds  in  the  first  place  for  the  issuance  of,  say,  a  subpena  duces 
tecum,  a  grand  jury  subpena. 

Mr.  Lerman.  I  don't  know  what  response  to  give  to  the  "probable 
cause"  question. 

Mr.  O'Leary.  I  guess  what  I  am  suggesting,  Mr.  Lerman,  is, 
under  this  statute,  don't  we  end  up  with  that  same  protection  with 
respect  to  someone  who  would  be  the  recipient  of  a  CID,  either  for 
oral  testimony  or  for  documents — would  he  not  end  up  before  a 
district  court  judge  saying,  in  effect,  the  Government  does  not  have 
reason  to  believe  that  I  am  in  possession  of  such  documents  or  does 
not  have  reason  to  believe  that  I  am  in  possession  of  information 
which  may  be  relevant  to  an  antitrust  investigation,  and  I  want  to 
see  what  they  have,  you  know,  they  are  fishing. 
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Mr.  Lehman.  Well,  Mr.  O'Leary,  maybe  the  best  way  T  can 
respond  is  to  sa}^  that  I  suppose  yon  conld  go  to  the  district  court 
and  say,  "I  do  not  know  why  the  Government  believes  I  have  any 
information  that  is  relevant." 

And  I  assume  we  are  talking  about  a  specific  document  request? 
All  the  Department  would  have  to  state,  basically,  is  the  very  general 
nature  of  some  kind  of  investigation  and  that  is  the  point  at  which 
your  rights  stop. 

The  investigation  may  be  cast  in  such  broad  terms  and  the  power 
of  in([uiry  rests  on  such  a  broad  base,  that  to  argue,  that  what  you 
have  may  not  relate  in  some  way  to  the  subject  is  extremely  difficult. 
Bear  in  mind  that  this  is  very  extreme  language  because  it  says 
that  all  you  need  have  is  something  which  relates  to  something  which 
is  a  subject  matter  of  an  investigation.  Now,  let's  put  some  flesh  on 
those  bones.  We  are  going  to  investigate — let  us  pick  one  out- 
concentration  in  the  diaper  industry.  You  tell  me  what  goes  on  in 
the  diaper  industry  that  would  not  conceivably^  be  relevant  in  some 
way  to  the  subject  of  that  investigation. 

Ml-.  O'Leary.  I  am  suggesting — and  I  guess  you  disagree — that 
you  do  have  a  right  to  test  whether  or  not  the  Government  has  reason 
to  believe  or  reasonable  cause.  There  is  a  standard  there  and  that 
you  can  test  the  sufficiency  of  the  Government's  evidence  or  informa- 
tion at  that  stage  to  see  whether  you  have  to  produce. 

Mr.  Lermax.  I  think  our  disagreement  only  relates  to  the  use  of 
the  word  "test."  To  the  extent  that  you  say  you,  in  theory,  may  do 
it,  I  think  you  may  raise  questions  in  the  district  court.  I  am  not 
really  quarreling  with  that. 

I  guess  my  point  really  is  that,  in  most  instances,  those  objections 
are  going  to  have  very  little  substance  because  the  scope  of  what 
may  be  inquired  into  is  just  so  very  broad  and  also  because  you  have 
so  very  little  information. 

Mr.  O'Leary.  Thank  you.  I  have  no  further  questions,  Mr. 
Chairman.  Mr.  Nash  may  have  some.  I  am  not  sure. 

Senator  Hart.  Mr.  Nash? 

Mr.  Chumbris.  Before  Mr.  Nash  starts,  right  on  the  point  that 
Mr.  O'Leary  was  discusshig  with  you,  isn't  it  a  danger  that  needs 
to  be  protected,  that  once  that  person  goes  to  court,  the  Justice 
Department  official,  even  with  his  lawyer,  may  get  to  the  point  where 
he  may  not  be  sophisticated  enough  to  understand  the  problems 
that  may  arise  when  he  does  make  his  move  to  the  district  court,  it 
might  be  too  late.  He  has  already  given  up  some  of  his  basic  constitu- 
tional rights. 

Mr.  Lermax.  I  think  that  is  quite  true,  and  I  also  think  that  one  of 
the  real  problems  under  the  bill  is  the  Avay  it  applies  pressure  even  with 
respect  to  demands  for  written  materials.  It  is  intriguing  to  me  that 
the  bill  sa3\s  you  must  respond  in  20  days  from  the  date  .you  receive 
the  demand ;  and  if  3^ou  do  not  raise  all  of  your  objections  at  that  time, 
you  may  waive  them  except  if  there  is  good  cause. 

Now,  if  you  postulate  that  premise  and  a  circumstance  where  sonie- 
one  gets  served  with  one  of  these  demands,  he  is  in  a  state  of  semi- 
terror,  panic  or  just  sheer  consternation,  he  has  a  neat  little  20-da3^ 
period  in  which,  in  order  to  raise  his  objections,  (a)  he  must  raise  them 
all ;  (b)  he  must  decide  what  objections  he  has,  and  (c)  if  we  are  talking 
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about  matters  like  file  searches,  he  ostensibly  must  determine  where 
his  problems  are.  You  have  him  at  just  the  point  in  time  when  he  has 
the  most  difficulty  responding  and  you  are  pressuring  hkn,  just  as 
all  parts  of  this  bill  pressure  people. 

I  have  one  other  observation  here.  I  am  speaking  about  personal 
rights,  because  despite  the  public  image  that  a  corporation  is  somehow 
a  monster  that  lives  behind  the  scenes  and  the  kind  of  authorit}^  that 
3'ou  are  talking  about  in  this  bill  is  authority  that  is  addressed  to 
people,  to  the  people  who  work  for  a  company  or  to  people  who  are 
officers  of  the  company  and  to  all  kinds  of  other  people,  and  it  is 
people  who  are  going  to  be  compelled  to  respond. 

Apart  from  the  technical  prerequisites  of  looking  at  standards  that 
might  be  invoked  for  someone  wholly  equipped  to  defend  himself, 
you  really  have  to  look  at  questions  of  interrogation  from  the  stand- 
point of  the  way  it  pressures  individuals  who  are  placed  in  circum- 
stances without  real  basic  protection. 

We  are  talking  again  about  secret  interrogation. 

Mr.  Chumbris.  Thank  you. 

Mr.  Nash.  Mr.  Lerman,  you  have  taken  issue  with  some  of  the 
specifics  of  the  bill  I  suppose  in  terms  of  its  possible  overbroadness. 

On  the  other  hand,  you  did  agree  with  one  of  its  major  purposes, 
that  is,  to  allow  the  Department  of  Justice,  Antitrust  Division,  to 
investigate  a  merger  or  acquisition  proposal  before  it  is  consummated. 

Now,  with  respect  to  several  of  the  other  major  purposes,  do  you 
believe,  in  principle,  it  is,  or  is  not,  appropriate  to  allow  the  Antitrust 
Division  in  the  course  of  a  civil  antitrust  investigation  to  take  depo- 
sitions or  other  forms  of  oral  testimony? 

Mr.  Lerman.  Mr.  Nash,  my  short  answer  to  the  question  is  that  I 
would  certainly  prefer  that  that  not  be  done.  My  reason  does  not 
so  much  relate  to  the  propriety,  if  you  will 

Senator  Hart.  So  much  as  to  the  what? 

Mr.  Lerman.  The  propriety,  if  you  will,  but  first  depends  upon 
w^hether  you  are  talking  about  public  or  private  depositions.  If  you 
are  talkmg  private  depositions,  I  object  vehemently  because  I  think 
vou  are  creating  the  same  problems  that  your  create  under  the  basic 
bill  itself. 

You  have  an  interrogator.  You  have  a  witness.  And  there  is  nothing 
between  the  two  of  them  and  the  possibility  of  abuse.  Now,  if  you 
are  moving  to  the  public  area,  I  think  my  problems  would  relate  to 
different  types  of  concerns.  I  think  you  then  have  to  consider  whether 
that  power  can  be  abused  in  different  ways  like  punishing  people  by 
the  power  of  publicity  outside  of  the  customary  judicial  process  or 
whether  we  nevertheless  have  intrusion  harassment,  invasion  of 
fifth  amendment  rights  or  other  risks. 

And  then  you  must  start  considering  the  kinds  of  protection  that 
3"ou  feed  into  the  process. 

Ultimately,  I  would  still  raise  the  very  basic  question — is  it  worth 
the  price?  What  is  it  that  the  Department  of  Justice  really  says  it 
cannot  do  today.  I  have  not  heard  the  Assistant  Attorney  General 
say  anything  specific  except  in  the  merger  area.  I  have  not  heard 
him  really  say  that  his  ability  to  enforce  these  laws  has  been  seriously 
hamstrung. 
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You  know,  if  you  look  at  the  hearings  during  the  deliberations 
leading  to  the  original  act  itself,  the  showing  made  by  the  Department 
of  Justice  was  impressive  indeed.  The  Department  came  in  with 
specific  lists  of  investigations  it  had  been  cdmpeled  to  drop  because 
of  its  inability  to  obtain  documents,  and  it  said  it  had  dropped  them 
reluctant!}^  and  with  great  concern.  I  have  not  heard  anj^ thing  remotely 
resembling  that  in  an}^  of  the  testimony  that  I  have  heard  so  far.  And 
if  we  are  talking  about  those  kinds  of  needs,  I  would  still  be  concerned 
about  where  we  draw  the  balance  line  on  protection  and  whether  the 
intrusion  is  justified. 

In  any  event,  we  are  not  now  talking  about  those  kinds  of  needs, 
at  least  as  far  as  I  know. 

Mr.  Nash.  In  conducting  an  investigation  of  possible  violations 
of  the  antitrust  laws,  do  you  believe  it  is  more,  or  less,  important  to 
review  documentary  evidence  than  take  testimon}'  from  an  executive 
of  a  corporation  responsible  for  overseeing  the  particular  activity 
under  investigation? 

Mr.  Lerman.  I  would  answer  that  in  two  different  ways.  Whether 
one  is  more  unportant  than  another  from  the  standpoint  of  conducting 
an  investigation  depends  entirely  on  the  kind  of  question  you  are 
looking  at. 

But  personalh'^,  from  my  own  experience,  I  suspect  that  it  is  the 
document  production  that  would  be  more  important  in  almost  all  cases. 

I  would  also  refer  you  again  to  what  Assistant  Attorney  General 
Hasen  said  at  the  time  Congress  considered  the  original  Antitrust 
Civil  Process  Act.  He  came  before  Congress  and  said,  "There  were 
just  very  few  circumstances  where  we  would  want  to  use  this  power  of 
oral  interrogation,  and  it  is  not  worth  it."  That  is  at  least  the  judgment 
of  one  informed  individual. 

But  even  if  I  were  to  conclude,  that  the  ability  to  question  under 
oath  is  extremely  important  in  many  circumstances,  I  personally, 
again  would  only  willingl}?"  tolerate  it  with  all  maimer  of  protection 
that  we  do  not  remotely  think  about  in  title  II  and  with  the  inter- 
position of  some  independent  judgment  and  discretion  on  the  ability 
of  the  Department  of  Justice  to  act. 

I  think  one-on-one   interrogation  can  be  a  terrifying   experience. 

Mr.  Nash.  Do  you  support  the  piinciple  of  the  bill  which  would 
allow  the  Antitrust  Division  to  obtain  documents  from  third  parties? 

Mr.  Lermaiv.  My  comment  about  the  third  party  document  pro- 
duction is  whether  or  not  that  will,  in  fact,  be  used  as  an  instrument  of 
harassment  and  whether  or  not  that,  too,  is  necessary  to  the  Depart- 
ment's authority. 

I  think  we  are  getting  to  closer  questions  here.  I  basically  find  that 
objectionable  as  well,  but  I  think  it  is  a  harder  decision  to  reach. 

Mr.  Nash.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chu:mbris.  Thank  you  verj^  much,  Mr.  Chairman. 

Mr.  Lerman,  my  onl}^  point  is  that  you  referred  to  the  legislative 
history  of  CID  from  the  time  we  started  our  hearings  in  195S  through 
1962  on  the  bill.  And  as  3'ou  well  stated  and  as  the  record  shows, 
Senator  Hruska,  the  ranking  Eepublican  on  this  subcommittee,  was 
one  of  the  moving  forces  in  working  out  a  compromise  witli  Senators 
Kefauver,   Dirkson,   and  Ervin,  who  were  also  very  much  in  the 
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negotiations  to  see  il"  there  should  be  a  bill,  and  to  make  sure  all  of 
these  protections  were  in  them. 

And  as  a  matter  of  fact,  it  was  in  the  House  where  even  greater 
protections  were  given  to  the  individual  rights.  Then  after  the  bill 
became  law.  Senator  Hruska,  as  the  ranking  Republican,  w^as  asked  in 
to  introduce  an  amendment  to  the  law.  As  the  chairm.an  well  knows, 
the  chairman  was  w^aiting  on  Senator  Hruska  to  see  if  the  bill  would 
be  introduced  in  the  previous  Congi-ess,  but  it  wasn't,  because  Senator 
Hruska  felt  that  perhaps  Congress  went  too  far  in  1962.  But  since  it  was 
a  negotiated  agreement  between  the  Senators  to  come  out  with  some 
kind  of  a  bill,  he  did  not  want  to  go  one  step  further.  So  when  he  was 
asked  in  this  Corigress  to  introduce  the  bill,  and  he  turned  it  down; 
I  know  that  he  did  it  rather  reluctantl}'.  He  is  the  ranking  Republican 
on  the  Judiciary  Committee,  and  he  would  have  liked  to  accommodate 
the  Justice  Department  and  the  Attorney  General  and  the  Assistant 
Attorney  General.  But  after  many  conferences,  he,  in  effect,  said,  no, 
I  have  gone  so  far,  and  I  cannot  see  going  a  bit  further  in  putting  my 
name  on  the  bill.  He  would  not  even  put  his  name  on  the  bill  as 
introducing  it  b}^  request,  because  there  it  might  be  an  inference  that 
somehow  or  another  he  gave  some  support  to  this  bill. 

That  is  how  strongly  Senator  Hruska  feels  about  it.  He  is  not  here 
today  because  there  is  a  Judiciarv  Committee  going  on.  But  I  am 
expressing  it  for  him  in  the  record. 

Air.  Lehman.  ]\Ir.  Chumbris,  I  am  truly  gratified  to  hear  that. 
And  my  own  personal  view  is  that  Senator  Hruska,  by  reason  of  his 
attitude  and  views,  is  doing  a  great  public  service  about  a  very  serious 
problem  that  I  do  not  think  people  have  focused  upon  enough. 

Mr.  Chumbris.  Thank  3'ou  very  much. 

Thank  you,  Mr.  (Jhairman. 

Senator  Hart.  Thank  3^ou  very  much  for  a  presentation  that  I  am 
sure  mil  cause  us  to  look  once  again  at  each  line  of  title  II. 

Mr.  Lerman.  Thank  you.  Senator  Hart. 

[The  prepared  statement  of  Mr.  Arnold  M.  Lerman,  on  behalf  of  the 
Business  Round-table,  follows.  Testimony  resumes  on  p.  4G5.] 

Prepared  Statement  Submitted  for  the  BtrsiNfiss  RouNDTABtE  by 

Arnold  M.  Lerman 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is  Arnold  Lerman. 
I  am  an  attorney  and  member  of  the  hrm  of  Wilmer,  Cutler  &  Pickering.  I  am 
appearing  today  on  behalf  of  the  Business  Puoundtable.  The  Roundtable  is  an 
organization  of  approximately  160  leading  business  corporations.  Its  basic  pur- 
pose is  to  provide  a  forum  in  which  the  business  leadership  of  the  nation  can 
exchange  ideas  and  develop  policj'  recommendations  on  major  business,  economic 
and  social  issues.  We  very  much  appreciate  the  opportunity  to  testify  on  S.  1284. 

S.  1284  is  an  omnibus  bill.  It  covers  a  wide  array  of  significant  issues.  T  will 
resist  the  urge  to  address  them  all.  I  have  tried  to  shape  my  comments  to  S23eak 
to  some  of  the  more  signilicant  issues  hopefully  in  ways  t^hat  may  offfer  some 
fresh  perepective  or  new  materials. 

I  have  selected  three  major  Titles  of  the  bill.  Title  II  which  deals  with  the 
amendments  to  the  Antitrust  Civil  Process  x\ct;  Title  IV  which  addresses  the 
parens  patriae  authority;  and  Title  V  which  deals  with  premerger  notification 
and- preliminary  relief. 

TITLE    II ANTITRUST   CIVIL    PROCESS    ACT    AMENDMENTS 

Title  II  of  the  proposed  "Antitrust  Improvements  Act  of  1975"  would  amend 
the  Antitrust  Civil  Process  Act  of  1962,  P.L.  87-664,  15  U.S.C.  §§  1311-1314. 
Under  the  present  statute  the  Department  of  Justice  may  serve  a  pre-complaint 
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civil  investigative  demand  for  documents  upon  any  business  entity  for  the  purpose 
of  determining  whether  the  recipient  is  or  was  engaged  in  illegal  activities  vmder 
the  antitrust  laws.  The  present  law  permits  the  demand  only  upon  companies 
under  investigation,  protects  the  confidentiality  of  the  dociiments  by  forbidding 
transmission  outside  the  Department,  and  limits  use  of  the  documents  to  cases 
arising  from  the  investigation.  Title  II  would  extensively  expand  the  authority  of 
the  Department  to  demand  information  and  to  use  the  fruits  of  its  demands. 

Let  me  illustrate  the  reach  of  the  Title  II  amendments  by  describing  the 
inquisitorial  process  proposed  under  the  new  bill. 

Under  the  bill,  the  Department  of  Justice  may  compel  a  private  person  or 
business  to  produce  documents,  respond  to  interrogatories  or  give  oral  testimony. 
The  demand  may  be  addressed  to  any  person  whether  or  not  he  is  the  subject  of 
an  investigation.  It  may  be  made  for  the  purpose  of  ascertaining  any  information 
which  relates  to  any  subject  of  any  Department  inquiry  about  a  past,  present  or 
potential  future  antitrust  violation  or  any  activity  which  may  lead  to  a  violation. 
The  demand  may  also  be  made  to  elicit  any  information  which  the  Department 
may  wish  to  have  in  connection  with  any  matter  in  any  proceedings  before  any 
regulatory  or  administrative  agency  of  the  United  States.  The  Department  may 
elect  to  use  any  information  obtained  in  criminal  or  civil  trials,  before  grand  juries, 
or  before  a  regulatory  or  administrative  agency. 

The  oral  examinations  may  be  conducted  in  secret.  If  ordered  to  appear  at  a 
location  other  than  his  residence,  the  witness  may  be  compelled  to  travel  at  his 
own  expense.  The  examination  will  be  under  oath.  There  will  be  no  hearing  officer 
or  other  arbiter  present  to  prevent  overbearing  or  otherwise  improper  interroga- 
tion. It  is  not  clear  whether  the  witness  has  a  right  to  suspend  the  examination  to 
seek  a  court  order  protecting  against  abuse.  The  witness  maj',  however,  have 
counsel  present. 

In  the  case  of  an  antitrust  investigation,  the  witness  will  be  advised  of  the 
nature  of  the  investigation.  In  the  case  of  an  inquiry  relating  to  regulatory  and 
administrative  agency  proceedings,  the  witness  need  be  advised  of  nothing.  In 
either  event,  the  witness  has  no  right  to  know  whether  he  is  a  potential  criminal 
or  civil  defendant  in  any  action,  nor  any  additional  substantive  information  at  all. 

The  witness  will  be  compelled  to  respond  to  the  questions  addressed  to  him. 
His  responses  must  provide  not  only  the  information  which  he  then  knows,  but 
information  which  he  "may  reasonably  be  able  to  secure."  It  is  not  clear  whether 
this  will  entitle  the  Department  to  seek  to  use  witnesses  to  obtain  additional 
information  for  it. 

The  witness  will  be  entitled  to  object  to  questions  upon  grounds  of  privilege 
or  other  lawful  grounds.  If  the  witness  elects  to  invoke  a  privilege  against  self- 
incrimination,  the  privilege  m.ay  be  over-ridden  by  a  grant  of  use  immunity. 
8uch  immunity  will  not  necessarily  shield  the  witness  from  prosecution  for  trans- 
actions that  may  ultimately  prove  to  be  an  issue  in  a  criminal  case. 

The  witness  will  not  be  entitled  to  a  copy  of  the  transcript  of  his  own  testimonj^ 
either  during  or  after  the  examination.  He  will  not  be  entitled  to  copies  of  transcripts 
of  testimony  of  others,  even  though  those  transcripts  may  be  used  against  him 
in  his  own  interrogation.  Denial  of  access  to  transcripts  may  occur  despite  the 
fact  that  the  Department  may  elect  to  use  them  in  criminal  or  civil  trials  or  before 
grand  juries  or  agencies. 

Demands  may  also  be  made  for  production  of  documents  or  responses  to  written 
interrogatories,  The  recipients  of  the  demand  will  be  required  to  furnish  not  only 
the  documents  or  information  in  their  possession,  custody  or  control,  but  docu- 
ments to  which  they  may  otherwise  have  a  "reasonable  access"  and  information 
which  they  may  otherwise  "reasonably  be  able  to  secure."  Here  again,  it  is  not 
clear  the  extent  to  which  the  Department  may  use  recipients  as  a  vehicle  for  ob- 
taining documents  and  information  from  others. 

The  recipient  of  a  demand  for  written  materials  may  raise  objections  to  the 
demand.  The  basic  objections  available  are  those  which  may  be  raised  in  the  face 
of  grand  jury  subpoena.  To  raise  an  objection,  the  recipient  must  file  a  civil  action 
in  the  district  court  within  20  days.  Any  objections  vrhich  the  recipient  fails  to 
raise  within  the  20-day  period  may  be  waived. 

The  judicial  review  available  to  a  recipient  or  to  a  witness  is  extremely  narrow 
in  scope.  As  a  practical  matter,  standards  of  relevancy  and  materiality  do  not 
apply  because  the  breadth  of  authority  for  permissible  inquiry  is  so  broad  and 
the  inquiry  so  vaguely  defined  there  is  no  basis  against  which  such  standards 
may  work.  This  fact  and  the  lack  of  information  with  respect  to  the  justification 
for  the  inquiry  also  precludes  the  court  from  any  practical  measurement  of  undue 


453 

burden  against  need.  In  general  terms,  judicial  review  will  principally  serve  to 
guaranty  only  that  bare  constitutional  protections  will  be  followed. 

Title  II  would  lodge  in  the  Department  an  extra-ordinarj-  degree  of  power. 
I  will  let  the  description  of  the  inquisitorial  process  speak  for  itself.  However,  I 
would  raise  with  you  three  questions: 

1.  Can  you  conceive  of  any  subject  which  could  not  be  inquired  into  under 
this  bill? 

2.  Can  you  conceive  of  any  person  whom  the  power  of  inquisition  might  not 
touch? 

3.  Can  you  conceive  of  any  realistic  way  to  oversee  what  the  Department  may 
in  fact  be  doing,  or  to  protect  against  abuses  either  of  the  process  or  of  the  persons 
whom  the  inquisition  may  affect? 

As  you  evaluate  these  questions,  you  may  wonder  why  this  marvelous  engine 
of  investigation  is  being  proposed  at  all  or  why  those  concerns  which  prompted 
deliberate  and  careful  limitations  in  the  1962  Act  are  not  equally  valid  today. 
Indeed,  you  may  inquire  whether  we  are  not,  in  fact,  being  asked  to  arm  our 
prosecutors  with  weapons  that  create  jeopardy  to  ourselves  and  our  society. 
These  are  the  subjects  to  which  I  now  turn. 

Over  a  period  of  seven  years  leading  up  to  1962,  previous  Congresses  gave 
exhaustive  consideration  to  enactment  of  the  Antitrust  Civil  Process  Act.  Nu- 
merous bills  were  submitted,  hearings  were  held,  statements  were  received,  and 
reports  were  prepared.^  Extensive  floor  debates  and  amendments  occurred,  in 
both  houses.^  The  operative  bills  were  managed  by  two  respected  members  of 
Congress  in  the  antitrust  field.  Senator  Kefauver  and  Congressman  Celler.  The 
result  was  a  carefully  drawn,  fully  considered  Act. 

In  light  of  this  recent  and  intensive  Congressional  scrutiny,  it  is  relevant  to  ask 
why  there  is  presently  before  this  Subcommittee  a  proposal  to  revise  the  Act  for 
the  purpose  of  enlarging  the  Department  of  Justice's  investigative  powers.  The 
case  for  enlargement  has  been  put  by  the  Department  of  Justice  itself  in  its  testi- 
mony in  connection  with  Title  II.  In  the  Department's  vieAv,  the  amendments 
are  needed  for  two  reasons:  to  increase  the  "investigative  effectiveness"  of  the 
Department  in  conducting  civil  antitrust  investigations,  and  to  assist  the  Depart- 
ment when  it  appears  before  federal  regulatory  agencies  as  an  advocate  for  com- 
petitive policies. 

Antitrust  cases  can  be  complex  and  collection  of  information  is  a  task  of  con- 
siderable magnitude.  I  do  not  for  one  moment  question  the  Department's  view 
that  the  authority  to  demand  responses  to  interrogatories  and  compel  oral  testi- 
mony or  the  production  of  information  from  individuals  may  be  a  useful  in- 
vestigatory tool  that  enhances  the  Department's  enforcement  capability.  The 
real  issue,  however,  is  to  determine  the  genuine  depth  of  that  enforcement  need 
so  that  it  may  be  balanced  against  the  social  costs  of  new  authority  sought. 

Here,  from  the  vantage  point  of  a  private  citizen,  the  external  facts  suggest 
that  the  new  powers  are  hardly  essential.  The  catalogue  of  resources  which  the 
Department  can  muster  to  meet  its  tasks  appears  literally  awesome.  There  is  a 
whole  world  of  public  data,  access  to  vast  banks  of  information  contained  in  the 
Departments,  Bureaus  and  Agencies  throughout  the  entire  government,  informa- 
tion offered  by  complainants  or  numerous  volunteers,  and  information  from  others 
which  the  Department  may  actively  seek  out  through  its  own  personnel  or  that 
of  the  Federal  Bureau  of  Investigation.  Compulsory  process  is  available  not  only 
directly  through  the  grand  jury  proceeding  or  civil  investigative  demand,  but 
also  through  the  process  and  data  gathering  capabilities  of  regulatory  agencies 
and  other  government  bodies.  It  is  available  as  well  when  the  Department  par- 
ticipates in  judicial  or  regulatory  proceedings. 

Nor  did  the  new  powers  appear  essential  to  the  Department  just  13  years  ago 
when  the  Antitrust  Civil  Process  Act  was  passed.  In  the  hearings  that  led  to  the 
passage  of  the  Act,  the  Department's  position  was  quite  clear.  It  was  the  absence 


1  See,  e.g.,  H.R.  V309,  84th  Cong.,  S.  3425,  84th  Cong.;  S.  212,  85th  Cong.;  H.R.  4702,  S6th  Cong.;  S.  716, 
86th  Cong,  (passed  Senate  July  29,  1959);  S.  1003,  86th  Cong.;  H.R.  6689,  87th  Cong.;  S.  167,  87th  Cong, 
(became  P.L.  87-664,  September  19,  1962).  See  Hearings  on  S.  716  and  S.  1003  Before  the  Subcomm.  on  Anti- 
trust and  Monopoly  of  the  Senate  (Tomm.  on  the  Judiciary,  86th  Cong.,  1st  Sess.  fl95'J);  Hearings  on  S.  107 
Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate  Comm.  on  the  Judiciary,  87th  Cong.,  1st 
Sess.  (1961);  Hearings  on  H.R.  6689  Before  the  Antitrust  Subcommittee  of  the  House  Comm.  on  the  Judi- 
ciary, 87th  Cong.,  1st  Sess.  (1961).  See  S.  Rep.  No.  451,  86th  Cong.,  1st  Sess.  (1959);  S.  Rep.  No.  1090,  87th 
Cong.,  1st  Sess.  (1961);  H.R.  Rep.  No.  1386,  87th  Cong.,  2d  Sess.  (1962);  Conf.  Rep.  No.  1884,  87th  Cong., 
2d  Sess.  (1962);  Conf.  Rep.  No.  2291,  87th  Cong.,  2d  Se,ss.  (1962). 

2  See,  e.g.,  105  Cong.  Rec.  14608  et  seg.  (19.59);  107  Cong.  Rec.  20659-62  (1961);  108  Cong.  Rec.  3995  et  scq., 
4566,  13985  ei  seg.,  18407-08,  18849  (1962). 
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of  authority  to  demand  documents  in  civil  antitrust  investigations  which  seriously 
affected  the  Department's  ability  to  enforce  the  law  and  the  Antitrust  Civil 
Process  Act  responded  to  this  need. 

We  mu«t,  of  course,  respect  the  Department's  own  appraisal  of  the  adequacy 
of  its  investigatory  tools  for  the  mission  it  performs.  The  Department  has  testified 
that  the  limited  scope  of  the  Antitrust  Civil  Process  Act  "substantially  impairs" 
its  "investigative  effectiveness."  But  I  am  not  quite  sure  whether  this  testimony 
means  that  the  absence  of  Title  II  powers  is  seriously  undermining  effective  anti- 
trust enforcement  itself.  In  any  event,  the  Department  has  not  yet  told  us  how 
except  in  the  broadest  generality.  Yet  it  alone  is  privy  to  its  internal  problems  and 
it  alone  has  the  Gapability  of  addressing  in  detail,  as  it  did  in  1962, ^  the  precise 
waj's  in  which  antitrust  enforcement  may  suffer  from  the  absence  of  the  power  it 
would  like  to  obtain. 

On  the  other  hand,  the  Department's  testimony  may  mean  simply  that  it  will 
be  able  to  proceed  with  much  greater  efficiency  were  Title  II  enacted.  That  is 
quite  true.  It  is  equally  true  that  investigative  efficiency  is  a  worthwhile  goal.  But, 
apart  from,  any  question  about  whether  that  goal  is  in  fact  thwarted  under  today's 
laws,  it  cannot  be  the  only  goal  under  our  system  of  government.  We  could,  if  we 
desired,  maximize  "investigative  effectiveness"  by  pf^rmitting  unlimited  wire- 
tapping, or  abohshing  testimonial  privileges,  or  rescinding  the  Fourth  Amend- 
ment, or  abolishing  Congressional  oversight  of  the  activities  of  the  Department 
of  Justice.  We  have  not  done  so,  for  olovious  reasons.  Nor  can  we  endorse  Title  II 
for  the  sake  of  prosecutorial  efficiency  with  blindness  to  the  damage  that  might 
be  done. 

The  Department  has  also  attempted  to  justify  Title  II  by  contending  that  it 
would  be  "advantageous"  to  the  Department  to  have  the  proposed  amendments 
to  assist  it  in  performing  its  mission  as  "one  of  the  prime  advocates  of  competition 
policy  before  federal  regulatory  agencies."-'  Title  II  does  in  fact  authorize  the 
Department  to  use  its  inquisitorial  powers  in  aid  of  administrative  agency  pro- 
ceedings thniughout  the  government.  That  authorization  cannot  be  taken  lightly. 
Standing  alone,  it  provides  for  whole  new  areas  of  subject  matter  into  which 
compulsory  investigative  process  may  reach. 

The  Department's  role  and  the  new  authority  raise  significant  questions.  Is 
the  Antitrust  Division,  historically  a  prosecutor,  the  appropriate  entity  to  oversee 
the  policies  of  other  federal  agencies?  How  does  such  a  role  alter  the  Department's 
traditional  status  as  the  government's  lawyer  for  such  agencies?  In  any  event, 
should  the  Department  have  independent  investigatory  authority  for  the  per- 
formance of  this  role?  Will  its  use  of  existing  or  new  compulsory  inquisitorial 
power  affect  the  agencies'  own  proceedings  and  their  ability  to  treat  evenly  all 
who  appear  before  them?  Whatever  the  response  to  those  questions,  one  basic 
issue  will  always  remain.  Is  there  any  need  so  compelling  to  the  Department's 
competitive  policy  advocacy  role  to  warrant  authorization  or  use  of  the  type  of 
inquisitorial  power  set  forth  in  Title  II?  The  Department  itself  provided  the 
obvious  answer  when  it  ackn(nvledged  that  it  would  "undoubtedly  not  use  this 
authoritv  in  many  agency  proceedings."  ^  In  short,  while  it  may  be  true  that 
Title  II  V/ould  be  "advantageous"  to  the  Department  as  a  policy  advocate  before 
agencies,  it  is  quite  clear  that  the  advantage  is  not  worth  the  price. 

There  is  indeed' a  dangerous  price  we  pay  and' it  is  time  to  address  that  issue 
here.  Throughout  the  proceedings  leading  to  enactment  of  the  Antitrust  Civil 
Process  Act,  concerns  were  expressed  about  the  dangers  of  granting  the  Depart- 
ment of  Justice  excessive  investigative  powers  beytmd  those  already  available 
via.  the  grand  jury,  the  Federal  Rules  of  Civil  Procedure,  and  other  mechan- 
isms. Careful  steps  were  taken  to  give  the  Department  what  was  thought  neces- 
sary yet  to  eliminate  those  dangers.  There  is  nothing  in  our  experience  in  the 
intervening  13  years  to  indicate  that  the  dangers  now  are  any  less  than  they  were 
then. 

A  major  impetus  for  the  Antitrust  Civil  Process  Act  came  20  years  ago  in  the 
Report  of  the  Attorney  General's  National  Committee  to  Study  the  Antitrust 
Laws.  The  Report  recommended  creation  of  a  precomplaint  civil  discovery  jjrocess 
for  use  where  civil  proceedings  are  initially  contemplated  and  voluntary  coopera- 
tion is  not  forthcoming.^  Its  reconunendations  bore  a  striking  resemblance  to  the 


3  Senate  Subcomin.  Hearings  on  S.  167,  supra,  at  55-66:  House  Subeomin.  Hearings  on  H.R.  6689,' s!(pra, 

at.  17-28. 
*  Testimony  of  A.ssistdnt  Attorney  General  Kauper,  supra,  at  pp.  0-10. 
5  Testimonv  of  Assistant  Attorney  General  Kauper,  xitpra.  at  ]>.  10. 
«  Report  of  "Attorney  General's  National  Conimitteo  to  Study  tlie  Antitrust  Laws,  345  (1955). 
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Act  ultimately  enacted  in  1962.  While  .the  Report  espoused,  successfully,  the 
enactment  of  a  civil  investigative  demand  authority,'  it  emphasized  the  safeguards 
that  should  be  built  into  such  an  authority. , 

For  example,  the  Report  recommended  legislation  applicable  only  to  relevant 
documents  (not  private  persons)  and  then  only  to  documents  possessed  by 
parties  under  investigation.^  It  further  specified  that  the  documents  must  "be 
relevant  to  particular  antitrust  offenses  stated  to  be  under  investigation."  ^  The 
documents  Vv'ere  to  be  available  only  to  the  Antitrust  Division  and  the  Federal 
Trade  Commission,  not  to  anyone  eise.^"  And,  in  a  passage  of  peculiar  import  to 
Title  II,  the  Report  stated: 

"We  reject  the  proposal  for  legislation  authorizing  the  Department  of  Justice 
to  issue  the  type  of  administrative  subpoena  typically  employed  hy  regulatory 
agencies.  Unlike  the  Federal  Trade  Commission,  for  example,  the  Department 
of  Justice  is  entrusted  only  with  law  enforcement.  The  grant  of  subpoena  powers 
suggests  broader  regulatory  powers,  structural  reorganization,  a  system  of  hearing 
officers  and  a  panoply  of  administrative  procedural  protections  which  the  Com- 
mittee is  not  prepared  to  recommend.  We  wotdd,  in  addition,  disapprove  any 
subpoena  power  that  would  permit  prosecuting  officers  in  antitrust  investigations  to 
summon  sworn  oral  testimony  by  placing  businessmen  under  oath  in  the  absence  of 
a  hearing  officer  and  like  safeguards.  Such  authority  is  alien  to  our  legal  traditions, 
readily  susceptible  to  grave  abuse  and,  moreover,  seems  unnecessary}^ 

The  concerns  expressed  in  the  1955  Report  about  the  needs  for  appropriate 
safeguards  in  lodging  inquisitorial  powers  in  prosecutors  '-  siu-faced  repeatedly 
in  the  legislative  process  leading  up  to  the  Antitrust  Civil  Process  Act. 

For  example,  in  the  debates  on  the  Act,  Congressman  McCuUoch  declared: 
"The  grant  of  a  civil  process  to  the  Attorney  General  does  not  mean  .  .  .  that 
he  shall  now  be  permitted  to  engage  in  fishing  expeditions.  Far  from  it.  The  fact 
that  the  Attorney  General  is  the  chief  prosecuting  officer  of  the  Federal  Govern- 
ment and  the  fact  that  an  untrammeled  right  to  obtain  information  could  severely 
harm  the  rights  of  the  individual  have  led  the  Committee  on  the  Judiciary  to 
strictly  circumscribe  the  extent  to  which  [CIDs]  may  be  used."  108  Cong.  Rec. 
3999  (1962). 

Congressman  Celler,  floor  manager  of  legislation  in  the  House  of  Representa- 
tives, emphasized  the  same  point  and  also  made  clear  that  Congressional  concern 
for  unacceptable  intrusions  extended  to  business  entities,  not  solely  private  per- 
sons.^^  And,  many  other  members  of  Congress  similarly  referred  to  the  need  to 
structure  the  statute  to  avoid  the  possibilities  of  unacceptable  intrusions  or  undue 
burdens. 1*  : 

Congressional  concern  in  1962  about  the  dangers  of  lodging  excessive  powers 
in  the  Department  of  Justice  did  not  reflect  a  mistrust  of  those  holding  office  in 
the  Department.  Now,  of  course,  are  there  grounds  to  fear  the  motives  and  actions 
of  those  holding  office  todaj'.  But  the  potential  for  abuse  does  not  relate  to  in- 
dividuals: it  relates  to  the  laws  within  which  they  operate.   As   Congressman 


"  Id.  at  346. 

8  Ibid. 

9  Ibid. 

10  Ibid. 

11 /d.  at  345-46  (emphasis  added;  footnote  omitted). 

12  Even  with  the  Umitations  built  into  the  recommendations  of  the  Attorney  General's  Committee,  one 
member  of  the  Committee  was  unable  to  accept  the  notion  of  granting  the  Department  of  Justice — as  dis- 
tinct from  the  courts — the  equivalent  of  a  subpoena  power.  In  his  words:  "One  of  the  plainest  lessons  taught 
by  the  history  of  Government  in  any  place  and  at  any""  time  is  that  freedom  of  the  in-dividual  disappears 
with  the  growth  of  executive  power."  Id.  at  348. 

13  "There  is  every  appropriate  safeguard  in  this  bill  to  protect  the  citizenry."  Id.  aft  3998. 

"  The  h\\\,  as  amended,  provides  every  conceivable  safeguard  for  the  company  to  which  a  civil  investigative 
demand  is  addressed."       ■  ■  •    •        ■ 

11  In  introducing  a  predecessor  bill  (S.  716,  8Cth  Cong.),  Senator  Kefauver,  who  managed  the  legislation 
in  the  Senate,  noted  that  it  "protects  the  public  against  an  unreasonable  demand  .  .  ."  and  "safeguards  the 
confidentiality  of  the  documents  furnished.  .  .  ."  105  Cong.  Rec.  1876  (1959).  Senator  Carroll  declared  that 
"in  the  bill  we  tried  to  provide  every  safeguard,"  Id.  at  14615.  Congressmen  Rogers,  Lindsay,  Patnian, 
and  MacGregor,  iu  addition  to  McCuUoch  and  Celler,  repeated  this  point.  108  Cong.  Rec.  31)95-1004  (1962). 
The  sentiments  were  reflected  in  the  reports  as  well.  As  the  Senate  Report  indicates;  "The  rights  of  those 
who  produce  documents  pursuant  to  such  demands  and  the  preservation  of  their  material  are  fully  protected 
by  the  provisions  of  the  bill  and  the  enforcement  of  those  rights  is  assm-ed  through  proper  court  action." 
S.  Rep.  No.  1090,  ,t«pra,  at  9.  • 

See  also  H.R.  Rep.  No.  1386,  supra  at  5  (many  safeguards).  After  reviewing  that  legislative  history,  one 
court  observed;  "the  tremendous  concern  shared  by  the  committees,  and  others  concerned  with  the  bill, 
that  it  be  surrounded  by  adequate  safeguards  and  proper  limitations  on  its  scope.  A  real  fear  was  expressed 
as  to  the  danger  of  improper  use  of  investigative  power.  These  fears  were  manifested  in  the  many  protective 
provisions  put  into  the  act  at  various  stages."  United  Slates  v.  Union  Oil  Co.  of  California,  343  F.  2d  29,  35 
(9th  Cir.  1965)  (footnotes  omitted). 
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MacGregor  put  it  in  explaining  why  limitations  on  the  Department  were  an 
integral  part  of  the  Antitrust  Civil  Process  Act:  "I  do  not  suggest  that  this  At- 
torney General  or,  perhaps,  any  Attorney  General  or  his  assistants  would  abuse 
this  tremendous  grant  of  authority  but  I  think  we  should  concern  ourselves  with 
the  possibilities  of  its  abuse  rather  than  with  the  prospects  and  possibilities  of 
its  proper  exercise."  108  Cong.  Rec.  4004  (1962). 

In  response  to  the  concerns  outlined  above — such  as  protection  ot  citizens  and 
companies  from  unwarranted  intrusions  and  burdens,  protection  of  documents 
from  unwarranted  circulation  not  required  by  the  Department's  traditional 
enforcement  powers,  and  guarantee  of  ready  and  fully  access  to  judicial  review— 
the  Congress  insisted  on  precisely  those  limitations  that  Title  II  would  now  dis- 
card. Perhaps  the  most  import  was  treatment  of  private  citizens,  who  were  m 
Congressman  Celler's  words  "carefully  excluded".  108  Cong.  Rec.  13980.  It  was 
an  exclusion  which  the  Department  of  justice  itself  specifically  endorsed.'"' 

Other  limitations  considered  fundamental  to  the  1962  Act  were  implemented  as 
a  result  of  the  so-called  Dirksen  and  MacGregor  amendments.  The  former  for- 
bids the  Department  from  turning  over  documents  produced  by  CIDs  even  to 
Congress.  See  105  Cong.  Rec.  14608  et  seq.  (1959).  The  latter  permits  the  Depart- 
ment to  u.se  CIDs  solely  against  business  entities  "under  investigation"  and  not 
against  those  entities  "who  were  not  themselves  suspected  of  any  antitrust  viola- 
tions." 108  Cong.  Rec.  4004-09,  18408  (1962).  As  to  the  MacGregor  amendment. 
Senator  Ilruska  declared: 

"Otherwise,  there  would  have  been  vested  in  the  Department  of  Justice  a 
power  to  ramble  virtually  at  will  into  the  confidential  records  of  any  business 
corporation.  That  Avould  not  have  served  the  purpose  for  which  the  bill  is  de- 
signed." 108  Cong.  Rec.  18849.  ^  ^^     ^ 

As  to  both  the  Dirksen  and  MacGregor  amendments,  Congressman  MacGregor 

"The  power  which  would  have  been  granted  by  [the  bill  in  the  absence  of  the 
two  amendments]  would  not  properly  safeguard  the  innocent  third  party  witness 
from  bureaucratic  harassment ;  books  and  records  could  have  been  demanded  from 
anybody  and  evervbodv  in  business,  and  the  Justice  Department  could  have 
distributed  the  information  obtained  indiscriminately  throughout  various  Govern- 
ment agencies.  The  basic  individual  rights  to  privacy  and  to  protection  against 
unreasonable  search  and  seizure  would  have  been  trampled."   lOS  Cong.   I-.ec. 

These  and' other  Hmitations  '"  were  inserted  in  the  1962  Act  to  insure  that  the 
Department  was  granted  a  tool  but  not  a  weapon.  They  were  carefully  drawn 
by  men  of  foresight  who  acted  before  the  lessons  of  Watergate  taught  us  that 
if  the  potential  for  abuse  exists,  it  can  ultimately  be  fulfilled.  One  has  only  to 
think  of  the  1969  memorandum  from  Mr.  Magruder  to  Mr.  Haldeman  urging 
use  of  the  Antitrust  Division  and  threats  of  antitrust  actions  to  change  the 
views  of  the  news  media  or  of  John  Dean's  memorandum  on  the  use  of  federal 
machinery  to  deal  with  political  enemies  to  realize  that  the  concerns  underlying 
the  deUberate  balancing  in  the  1962  Act  are  justified.  ,    ,       , 

It  is  no  answer  to  these  obvious  concerns  to  say  that  some  federal  agencies 
have  similar  powers  or  that  some  States  have  given  pre-complaint,  antitrust 
investigative  powers  to  their  attorneys  general.  Similar  arguments  were  con- 
sidered by  Congress  in  1962;  they  did  not  lead  to  a  rejection  of  safeguards  then. 
They  should  not  today.  It  is  one  thing  to  permit  extensive  investigatory  powers 
to  agencies  whose  delegated  function  is  to  determine  policy  and  to  make  law  by 
drafting  regulations  to  flesh  out  the  particulars  of  broad  Congressional  grants 
of  authority.  It  is  quite  another  to  grant  such  powers  to  a  Department  whose 
appropriate  role  is  to  prosecute  violations  of  existing  law. 

The  analogy  to  the  powers  of  grand  juries,  which  appears  to  be  the  central 
theme  of  Title  II,  is  equally  inapt.  Sweeping  inquisitorial  pov;ers  are  granted 
to  grand  juries  to  assist  them  in  determining  whether  there  is  probaljle  cause  to 


and  frankly,  we  felt  that  it  might  "be  burdensome  to  an  individual  and  that  the  need  was  not  so  great  that 
we  ought  to  place  that  burden  on  the  individual."  .....       ^  i,r  ,       f  fKo  a<.n,t»  r,^,Tini 

Hearings  on  S.  716  and  S.  1003  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate  Comm. 

°'^i6  See  the^tat'em.ents  of"congressinen  Celier  and  McCulloch  listing  the  specific  limitations.  108  Cong. 
Rec.  3998-3999,  13986  (1962). 
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believe  that  the  laws  have  l^een  violated.  To  that  extent  grand  juries  and  the 
Department  share  a  common  purpose — enforcement  of  the  law.  But  an  equally 
important  reason  for  the  powers  of  grand  juries  is  to  permit  them  to  perform 
their  historic  role  as  "a  protector  of  citizens  against  arlntrary  and  oppressive 
governmental  action."  Lhiited  States  v.  Calandra,  414  U.S.  338,  343  (1974). 
Title  II  would  grant  prosecutors  the  powers  of  a  grand  jury  without  at  the  same 
time  establishing  the  checks  on  potential  prosecutorial  excesses  that  the  exist- 
ence of  an  independent  grand  jury  is  supposed  to  guarantee. i'  It  is  particularly 
ironic  that  possible  misuse  of  grand  juries  constituted  one  of  the  major  reasons 
for  enactment  of  the  1962  Act/*  yet  Title  II  would  give  to  the  Antitrust  Divi- 
sion essentially  all  of  the  powers  of  a  grand  jury. 

No  reason  exists  today  for  rejecting  the  limitations  contained  in  the  1962  Act. 
Even  if  some  modifications  in  the  existing  law  are  in  order,  Title  II  is  hardly  an 
appropriate  response.  A  prosecutor's  desire  for  inquisitorial  powers  often  clashes 
with  a  citizen's  rights  against  intrusion.  Our  societj^'s  traditional  approach  to  this 
conflict  is  to  strike  an  acceptable  balance,  as  by  permitting  electronic  surveillance 
but  stringently  limiting  its  use  or  as  bj^  enacting  legislation  such  as  the  Antitrust 
Civil  Process  Act.  The  scales  in  such  a  balance  normall.v  are  weighted  in  favor 
of  the  citizen.  But  not  in  Title  II.  Title  II  represents  a  relentless  promotion  of  the 
interests  of  prosecutors,  to  the  disregard  and  jeopardy  of  everyone  else. 

An  appendix  containing  additional  comments  with  respect  to  Title  II  is  attached 
following  the  discussion  of  Title  V. 

TITLE    IV PARENS    PATRIAE 

The  parens  patriae  provisions  of  Title  IV  of  the  bill  have  been  the  subject  of 
comprehensive  testimony  already,  both  before  this  Subcommittee  in  May,  and 
in  the  House  in  connection  with  H.R.  38.  I  do  not  intend  to  cover  the  same 
ground  in  the  same  detail.  Mj'  purpose,  instead,  is  to  try  to  put  these  provisions 
in  perspective. 

Much  of  the  difficulty — and  the  frustration — in  dealing  with  Title  IV  arises 
from  a  confusion  of  goals.  When  the  parens  patriae  concept  v»'as  initially  proposed, 
I  understood  that  its  basic  purpose  was  to  make  it  possible  to  redress  antitrust 
injury  in  those  cases  where  the  consumer  plaintiffs  number  in  the  thousands  or 
more  and  the  individual  claims  are  small  in  amount.  It  was  (and  is  now)  claimed 
that  appro))riate  relief  is  not  available  because  of  "procedural"  obstacles  faced  by 
plaintiffs.  I  would  quite  agree  that  if  our  goal  is  genuinely  to  compensate  for 
injury,  we  should  test  any  delivery  system  by  a  pragmatic  test  of  its  utility  to 
injured  persons.  We  must  also  test  it,  however,  by  the  extent  to  which  it  in  fact 
calls  for  compensation  to  be  paid  by  a  wrongdoer  to  injured  persons  and  by  its 
social  costs. 

On  the  other  hand,  in  view  of  the  actual  provisions  as  proposed  here,  it  may  well 
be  naive  to  pretend  that  their  objective  is  solely  or  even  primarily  a  system  of 
compensation.  Tiie  proposals  clearly  reflect  an  impatience  with  antitrust  violations 
and  a  desire  to  attach  greater  penalty  to  their  incidence.  Funds  will  be  paid  not  as 
compensation  to  persons  injured,  but  to  the  state  which  will  itself  determine  the 
distribution  of  those  funds  much  as  it  determined  distribution  of  funds  from  its 
general  treasury.  It  is  true  that,  under  the  Title,  some  funds  may  ultimately  find 
their  way  into  the  hands  of  members  of  tne  public;  but  that  is  neither  essential 
to  the  recovery  nor  relevant  to  the  "damages"  actuality  paid.  Equally  irrelevant 
is  the  question  of  whether  a  defendant  pays  the  damages  to  persons  who  are 
actually  injured. 

When  society  recquires  payments  without  regard  to  proof  of  actual  injury  and 
those  payments  are  sought  by  and  redound  to  the  benefit  of  the  state,  we  are  in 
fact  dealing  with  a  system  of  social  penalties.  Perhaps  by  calling  them  "damages" 
we  mean  that  there  may  be  a  new  way  to  measure  the  penalty.  But  I  do  think 
that  in  this  event  we  should  stop  the  charade,  recognize  the  s5^stem  as  a  penalty 
system,  and  evaluate  the  penalties  by  the  ver.y  difTerent  set  of  standards  that  we 
appl}'  in  assessing  the  propriety  of  those  monetary  sanctions  that  the  state  seeks  to 
impose  whether  for  vindication,  deterrence,  or  other  purpose,  in  its  own  right  on 
behalf  of  society. 


1"  It  is  widely  believed  today  tliat  graiid  juries  have  ceased  acting  as  checks  on  prosecutors  and  that  pros- 
ecutors have  converted  them  "from  shields  to  weapons.  This  has  prompted  Congressional  concern.  See,  e.g.. 
Hearings  on  H.  Res.  220,  ei  al..  Before  Subcomm.  No.  1  of  the  Plouse  Comm.  on  the  Judiciary,  93d  Cong., 
1st  Sess.  (1973).  It  represents  yet  another  reason  why  the  reliance  in  Title  II  on  the  model  of  the  grand  jury 
is  unsound. 

i*Sff,  e.g.,  105  Cong.  Rec.  14613  (1959)  (Senator  Kefauver):  108  Cong.  Rec.  3997  (1962)  (Congressmaa 
Celler). 
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The  testimony  that  follo-\vs  may  be  summarized  by  four  l^asic  propositions.  First, 
I  am  not  at  all  persuaded  that  class  actions  under  Rule  23  have  ceased  to  be  a 
viable  vehicle  offering  compensation  to  consumers  who  are  injured  by  antitrust 
violations  and  thereby  also  achieving  a  measure  of  deterrence  in  support  of 
antitrust  enforcement.  Second,  even  if  the  class  action  is  not  available  as  a  remedy 
in  all  cases,  I  regard  it  as  far  superior  to  Title  IV  if  it  is  tested  by  standards  of  its 
delivery  of  actual  damages  directly  to  persons  injured.  Third,  I  view  the  goals 
of  Title  IV  more  as  a  penalty  than  as  an  effort  to  redress  individual  injury.  And 
fourth,  when  Title  IV  is  tested  by  rational  standards  which  one  would  apply  to 
a  penalty  sj^stem,  I  believe  it  is  sorelj^  wanting. 

Under  present  law,  an  injured  person  may  in  fact  seek  compensation  for  dam- 
ages from  an  antitrust  violation.  Where  the  claim  is  small,  the  cost  and  difficulty 
of  suit  may  preclude  an  individual  action.  For  this  reason,  class  actions  under 
Rule  23  nave  in  fact  been  pursued  as  a  vehicle  for  recovering  damages  in  cases 
involving  relativelj^  small  claims  by  large  numbers  of  individuals.  There  are  two 
requirements  under  Rule  23  which  have  created  some  impediment  to  those  ac- 
tions. First,  if  a  person  seeks  to  bring  suit  on  behalf  of  a  class,  he  has  an  obligation 
to  notify  the  members  of  the  class  and,  in  fact,  to  use  forms  of  individual  notice 
if  possible,  This  imposes  a  cost  burden  which  the  prospective  plaintiffs  must 
initially  meet  and  ultimately  bear  in  the  event  they  lose.  Second,  massive  litigation 
does  create  substantial  problems  of  judicial  management  and  courts  have  some- 
times dismissed  actions  where  they  are  viewed  as  "unmanageable"  within  the 
judicial  framework. 

I  do  not  agree,  however,  with  those  who  claim  that  the  notice  and  manage- 
ability requirements  destroy  the  viability  of  the  class  action  as  a  remedy  for 
injured  consumers  in  antitrust  cases.  Those  who  would  sound  the  death  knell 
of  the  action  point  with  alarm  to  the  recent  decision  of  the  Supreme  Court  in 
Eisen  v.  Carlisle  and  Jacquelin.^^  The  Court  there  held  that  class  plaintiffs  must 
pay  for  individual  notices  to  all  class  members  who  can  be  identified.  It  may 
well  be  that  the  cost  of  notice  presented  insuperable  problems  in  the  Eisen  case 
as  it  was  then  structured.  But  as  Justice  Douglas'  dissent  indicates,  that  problem  — 
and  problems  of  manageability  as  well  — could  have  been  avoided  if  the  ca^se  had 
been  brought  initially  on  behalf  of  a  manageable  subclass  consisting  of  fewer 
than  six  million  members.^" 

Some  cases  may,  of  course,  remain  in  which  the  cost  of  notice  creates  a  sub- 
stantial obstacle.  But  if  the  desire  is  to  address  state  resources  to  this  problem, 
it  is  difficult  if  not  impossible  to  conclude  that  this  cannot  be  done  today.  Where 
the  state  itself  has  been  injured  — for  example  as  a  purchaser  — in  the  same  way 
as  consumers  — it  is  clear  that  it  may  properly  serve  as  a  class  representative  for 
itself  and  the  citizens  of  the  state  who  have  sustained  similar  injuries.  Beyond 
this,  the  courts  may  also  make  it  clear  that  the  state  maj^  do  so  even  where  it 
was  not  itself  injured,  although  there  are  probabl.v  few  violations  that  cause 
monetary  damage  to  individual  consumers  that  do  not  also  injure  a  state's  func- 
tions in  some  manner.  But,  in  any  event,  given  a  legitimate  state  interest,  why  is 
the  state  not  able  today  without  Title  IV  to  make  resources  available  in  appro- 
priate cases  where  claims  are  brought  for  the  benefit  of  residents  of  the  state? 

This  still  leaves,  of  course,  problems  of  managealjility.  Here,  I  think  it  is  rele- 
vant to  ask  the  question  why.  Obviously,  one  of  the  major  difficulties — already 
discussed  in  detail  bj''  witnesses  before  this  Committee — is  the  basic  premise  that 
a  plaintiflf  who  seeks  to  be  compensated  show  the  damages  he  suffered  as  the 
result  of  an  antitrust  violation.  Where  plaintiffs'  attorneys  have  sought  to  struc- 
ture classes  that  are  too  large,  the  courts  have  simply  rebelled:  not  solely  because 
of  Rule  23  but,  I  suspect,  at  least  in  part  because  of  the  belief  that  courts  are 
unable  to  deal  with  the  adjudication  of  millions  of  claims.  The  answer  may  lie 
elsewhere  as  well.  The  judicial  system  may  not  be  an  appropriate  vehicle  for 
deahng  with  certain  types  of  claims  whether  by  reason  of  limited  faciHties,  other 
demands,  the  inappropriateness  of  the  case  as  a  vehicle  for  compensation,  or 
perhaps  even  a  considered  judgment  of  a  cost  benefit  ratio  in  terms  of  the  social 
values  involved.  Some  might  call  it  judicial  reluctance — others  judicial  wisdom. 
But  in  any  event  the  rule  of  manageability  is  far  from  absolute.  All  of  us  have 
much  to  learn  about  where  the  future  boundaries  may  or  should  in  fact  be  drawn. 

I  have  dwelt  this  much  upon  the  present  circumstances  because  it  is  important 
to  identify  precisely  the  nature  of  the  proy)lems  to  which  Title  IV  is  ostcnsiblj^ 


19417  U.S.  156  (1974). 
=0  417  U.S.  at  178-186. 
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addressed.  If  we  applj'  a  pragmatic  test  to  class  actions^  we  can  agree  that  there 
have  been  some  cases  where  the  class  actioii  device  may  not  have  w6rked  to  pro- 
vide compensation  for  injury  to  consumers.  There  may  ahvaj^s  be  some  such 
cases.  But  judicial  construction  of  Rule  23  has  been  gradually  evolving  and  the 
question  is  one  of  degree.  We  are,  I  believe  a  long  distance  from  the  conclusion 
as  a  general  proposition  that  the  class  action  remedies  are  not  meaningful  and 
viable  to  compensate  consumers  in  appropriate  cases'  Where -the  judicial  system 
can  usefully  serve. 

Whatever  the  scope  of  the  problem,  Title  IV  addres.ses  it  in  a  unique  way.  It 
would  authorize  states  to  sue  in  federal  courts  to  recover  damages  sustained  by 
persons  residing  in  the  state.  The  state  will  act  either  in  a  parens  patriae  status 
or  as  a  class  representative.  Dani:;ges  will  be  addressed  in  two  steps:  an  aggregate 
amount  will  be  estimated  for  everyone  in  the  state  and  this  is  the  amount  that  a 
defendant  will  pay;  payment  will  then  be  distributed  either  in  accordance  with 
state  law"  or  in  the  court's  discretion.  The  recoverable  damages  will  include  not 
only  those  that  represent  the  sum  of  the  theoretical  injury  to  each  resident,  but 
also  any  additional  "nonduplicative"  damages  to  the  general  economy  of  the  state. 

To  the  extent  that  Title  IV  authorizes  a  state  suing  for  damages  on  its  own 
behalf  as  a  purchaser  to  act  also  as  a  class  representative  for  consumers,  it  con- 
firms existing  law.^i  To  the  -extent  that  it  authorizes  the  sate  to  act  as  a  class 
representative  when  it  is  not  seeking  damages  in  its  own  behalf,  the  Title  may 
settle  ambiguity  under  existing  law,  but  would  leave  P^ule  23  intact.^-  Beyond 
this,  however,  Title  IV  would  create  serious  difficulties.  In  its  operation  it  would 
perpetuate  and  in  fact  aggravate  existing  difficulties  faced  bythe  judiciary  in  the 
resolution  of  claims  for  compensation.  In  its  conception,  it  is  at  war  with  the 
standards  by  which  both  compensatory  remedy  and  penalty  systems  should  be 
judged. 

No  matter  how  the  Title  IV  action  is  structured,  it  must  always  raise  the  ques- 
tion of  the  extent  to  which  the  adjudication  in  the  state  suit  will  bind  the  defendant 
and  individual  persons.  Unless  parties  are  to  be  bound  by  the  action,  every  defend- 
ant will  be  subject  not  only  to  multiple  recovery  of  triple  damages  but,  at  the  very 
least,  to  demands  of  multiple  lawsuits  on  behalf  of  the  same  persons  arising  from 
the  same  violations  of  law.  And  if  the  action  is  to  bind  individual  persons  who 
possess  independent  rights  to  compensation,  they  are  entitled  to  receive  notice 
that  their  claims  can  be  precluded  by  the  action  which  the  state  brings,  unless 
they  specify  that  they  will  not  be  parties  to  the  action. 

Title  IV  would  address  this  question  by  providing  for  notice  by  publication 
and  for  the  opportunity  to  "opt"  out.  It  is,  as  others  have  testified  at  length, 
highh'  questionable  whether  notice  by  publication  in  lieu  of  individual  notice 
can  constitutionally  bind  those  who  do  not  participate.  This  is  the  problem  ad- 
dressed by  the  Supreme  Court  in  the  Eise?i  case  and  the  constitutional  issue  does 
not  go  away  by  being  ignored.  It  is  foolish,  of  course,  not  to  resolve  it,  for  the 
requirement  of  actual  notice  imposes  no  real  burden  upon  a  public  body. 

The  authorization  to  bring  suit  for  damages  to  the  general  economy  raises 
problems  that  cannot  be  so  quickly  resolved.  As  the  Supreme  Court  noted  in  the 
Hawaii  case  in  a  passage  discussed  at  length  by  other  witnesses: 

"A  large  and  ultimately  indeterminable  part  of  injury  to  the  'general  economy,' 
as  it  is  measured  by  economists,  is  no  more  than  a  reflection  of  injuries  to  the 
'business  or  property'  of  consumers,  for  which  they  may  recover  themselves  under 
Section  4.  Even  the  most  lengthly  and  expensive  trial  could  not,  in  the  final 
analysis,  cope  with  the  problems  of  double  recovery  inherent  in  allowing  damages 
for  harm  both  to  the  economic  interests  of  individuals  and  for  the  sovereign 
interests  of  the  state."  -^ 

I  refer  to  those  provisions  not  simply  to  concur  in  the  judgment  that  the  premise 
for  the  action  is  inappropriate.  Rather,  I  want  to  emphasize  that  the  expedient 
adopted  by  Title  IV  to  limit  state  actions  to  "nonduplicative"  damages  does  not 
make  the  basic  problem  go  away.  Hawaii  invalidates  the  "general  damage  to 
the  economy"  theory  precisely  because  of  the  agony  and  futility  of  attempting 
to  determine  the  dividing  line  between  those  damages  which  are  compensable  to 


21  See,  e.g.,  Illinois  v.  BriHol-Myenf  Co.,  470  F.  2d  1276  (D.C.  Cir.  1972). 

22  The  court's  statement  in  the  Bristol-. My ns  case,  above,  that "  [o]nce  properly  in  federal  court  on  its  own 
behalf  .  .  .  the  State  .  .  .  may  seek  to  proceed  under  Rule  23  as  the  class  representative  of  drug  purchas- 
ers .  .  ."  implies  that  tlie  State  cannot  act  as  class  representative  unless  it  is  a  purchaser  or  is  otherwise 
similarly  situated  to  consumers.  But  see  the  Supreme  Court  contrary  suggestion  in  Hawaii  v.  8ta7idard  Oil 
Co.,  40.5  a.S.  2.')1,  266  (1972). 

i3  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  2.51,  264  (1971). 
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persons  and  those  which  are  not;  to  say  that  the  state  may  now  recover  only 
"nonduplicative"  awards  perpetuates  the  same  issue  and  the  need  to  draw  the 
same  impossible  ^*  line. 

The  concept  of  damages  to  the  general  economy  raises  other  problems  as  well. 
The  antitrust  laws  equate  injury  to  competition  with  injury  to  the  public.  Never- 
theless, we  have  not  viewed  numerous  antitrust  violations  as  giving  rise  to  causes 
of  action  for  compensation  to  ultimate  consumers.  In  part  this  is  a  result  of  the 
nature  of  some  violations  themselves.-*  It  is  also  a  function  of  a  pragmatic  judicial 
judgment,  parallel  to  that  made  in  Hawaii,  that  many  antitrust  actions  have 
principal  effect  at  earlier  stages  of  the  distribution  process  and  it  is  futile  to  attempt 
to  trace  the  "damage  effect"  of  the  violation  through  the  distribution  system, 
without  incurring  the  same  problems  of  duplicate  recovery  and  identifiable  harm. 
See  the  case  of  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.^^  Here,  I  would 
hope  that  the  "nonduplicative"  damages  computed  by  statistical  device  and 
authorized  under  Title  IV  do  not  revive  the  problems  that  the  Hanover  Shoe  case 
has  laid  to  rest;  but  the  matter  is  far  from  clear. 

Title  IV,  of  course,  perpetuates  and  aggravates  some  of  the  same  problems  of 
duplicate  recovery  and  management  that  presently  exist  under  Rule  23.  Whether 
it  be  states,  businesses  or  individuals  that  "opt  out"  of  a  Title  IV  action,  some 
adjustment  of  aggregates  must  be  made.  These  will  either  be  adjvistments  related 
to  the  real  world  by  determination  of  actual  claims  recovered  in  other  suits  or  not 
involved  in  the  pending  suit  or  they  will  be  adjustments  by  hypothetical  esti- 
mates no  matter  what  the  actual  claims  may  be.  In  either  case  the  accomniodation 
of  conflicting  claims  to  aggregates  under  Title  IV  is  a  problem  of  awesome  propor- 
tions. It  requires  that  the  adjustment  be  made  by  an  infinite  number  of  tech- 
niques: "statistical  or  sampling  methods,  pro  rata  allocation  of  illegal  over- 
charges or  excess  profits  to  sales  occurring  within  the  state  or  such  other  reason- 
able system  of  estimating  aggregate  damage  as  the  court  in  its  discretion  may 
permit"  to  divide  a  hypothetical  fund  in  circumstances  whpre  the  naetliod  of 
determination  and  the  amount  of  the  fund  itself  is  wholly  indeterminate  and  highlj' 
discretionary. 

I  do  not  mean  to  suggest  that  the  proposals  of  Title  IV  are  impossible.  Rather,  I 
suggest  only  that  problems  of  notice,  duplication  and  management  do  not  go 
discretionary. 

I  do  not  mean  to  suggest  that  the  proposals  of  Title  IV  are  impossible.  Rather,  I 
suggest  only  that  problems  of  notice,  duplication  and  management  do  not  go 
away  so  long  as  we  are  concerned  with  the  assessinent  of  real  damages  by  measur- 
able standards  and  with  their  paj-ment  to  persons  who  have  suffered  actual  harm. 
Indeed,  so  long  as  these  are  matters  of  concern  the  problems  remain  even  in  the 
distribution  of  an  established  aggregate  fund  since,  to  the  extent  that  compensa- 
tion for  actual  injury  is  in  fact  involved,  proofs  of  claims  must  still  be  entertained. 

It  might  help  to  place  some  of  these  considerations  in  perspective  if  I  refer  for  a 
moment  to  the  due  process  issues  which  are  so  interrelated  with  questions  of 
notice,  duplication  and  manageability.  As  others  have  testified  here  at  length,  the 
courts  have  uniformly  rejected  on  due  process  grounds  any  theory  that  would 
permit  assessment  of  damages  based  on  estimates  that  ignore  proof  of  actual 
injur}-  to  individual  j^laintiffs.  It  is,  of  course,  possible  to  avoid  raising  at  least 
some  of  these  constitutional  issues — -but  only  by  an  honest  recognition  that  the 
aggregate  damage  theories  and  scheme  of  Title  IV  in  fact  establish  a  penalty  sys- 
tem imposed  bj^  the  Congress  for  violations  of  law. 

My  own  review  of  Title  IV  persuades  me  that  that  is  what  is  involved  here. 
The  text  of  the  Title  shows  little  concern  for  whether  or  not  persons  are  in  fact 
compensated  for  the  actual  injuries  they  sustain,  and,  in  fact,  assumes  that 
substantial  undistributed  amounts  will  escheat  to  the  state  for  use  as  part  of  the 


21  Moreover,  the  provisions'  admonition  against  duplicative  recovery  applies  only  to  Section  40(a)(1) 
actions,  and  not  actions  brought  by  persons  themselves.  Unless  this  bill  bars  all  private  actions,  or  eli  niinates 
Section  4C(a)(2),  there  will  always  be  the  potential  for  double  actions  and  double  recovery— in  connectoin 
with  private  actions  brought  both  before  and  after  an  action  on  behalf  of  the  general  economy. 

25  Ex.ample3  of  violations  which  do  not  ordinarily  cause  measurable  monetary  damage  to  consumers  are 
inerger  cases  under  Section  7  of  the  Clayton  Act  or  cases  under  the  Sherman  and  Robinson-Patnian  Act 
involving  reciprocity,  tying  arrangements,  maxiiiium  resale  price  maintenance,  refusals  to  deal,  sales  below 
cost  or  illegal  price  discounting. 

-'5  392  U.S.  481  (1968). 
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government's  general  funds."  It  is  also  clear  from  the  testimony  thus  far  that  the 
Title  is  desired  more  for  its  deterrent  effect  than  for  any  other  goal.  This  does 
not  suggest  that  Title  IV  is  "bad",  but  only  that  we  recognize  that  it  is  a  penalty 
provision  and  evaluate  it  by  standards  appropriate  to  that  function.  When 
it  is  so  measured,  Title  IV  is  seriously  defective. 

The  components  of  a  penalty  system  should  be  balanced  in  some  coherent 
whole.  When  viewed  as  part  of  a  penalty  system,  Title  IV  irrationallj^  singles 
out  certain  conduct  for  special  penalties  solely  because  of  the  level  of  distribution 
in  which  the  conduct  occurs.  Even  for  these  violations,  Title  IV  differentiates 
the  penalties  on  the  basis  of  a  particular  kind  of  impact,  i.e.,  discernible  effect 
on  consumer  cost,  but  without  regard  to  the  egregiousness  of  the  offense  or 
ramifications  for  other  parts  of  the  market  system.  By  the  automatic  application 
of  an  inirelenting  damage  measurement  the  Title  also  removes  governmental 
discretion  from  the  penalty  sj'stem  itself. 

In  some  respects,  the  absence  of  discretion  maj'  well  constitute  the  most  serious 
problem  here.  Antitrust  violations  are  not  all  alilce.  Some  involve  blatant  and 
inexcusable  conduct  clearly  in  violation  of  lav/.  Others  may  involve  close  questions 
of  law  involving  the  "reasonableness"  of  conduct  and  even  circumstances  in 
which  similar  conduct  has  not  theretofore  been  adjudged  illegal.  Under  present 
policies  of  antitrust  enforcement,  we  distinguish  between  these  extremes  by  the 
exercise  of  discretion  which  permits  tailoring  a  remedy  or  the  fine  to  the  nature 
of  the  offense  and  these  determinations  are  made  as  an  instrument  of  national 
policy.  The  penalty  structure  of  Title  IV  not  only  removes  the  prosecutorial 
discretion  as  a  practical  matter,  but  converts  a  national  policy  into  ad  hoc 
policy  determinations  bj^  the  individual  attorney's  general  of  each  of  the  fifty 
states  under  circumstances  where  the  same  type  of  discretion  is  not  exercised 
at  all. 

It  is  true  that  we  have  successfully  married  the  concept  of  damages  and  deter- 
rence in  the  private  action  under  the  antitrust  laws  and  private  actions  do  indeed 
produce  private  attorneys  general  who  seek  damages  pursuant  to  their  own  moti- 
vation and  without  regard  to  a  particular  national  policy.  But  we  have  followed 
that  course  not  simply  as  an  aid  in  antitrust  enforcement,  but  because  the  private 
action  is  in  fact  grounded  upon  proof  of  actual  injury,  it  does  in  fact  make  injured 
persons  whole,  and  it  does  seek  to  avoid  duplicate  recovery  and  provides  an  excess 
over  actual  damages  primarily  as  a  device  to  induce  suit — not  to  penalize  conduct. 

It  may  well  be  that  some  damage  concept  of  penalty  assessment  has  both  a 
utility  and  a  significance  in  some  rational  penalty  scheme.  The  concept  is  an 
intriguing  one.  But  this  type  of  approach  would  require  far  more  in  the  way  of 
thought  and  exploration  into  unchartered  areas  and,  at  the  very  least,  a  recon- 
sideration of  the  entire  antitrust  enforcement  framework  of  which  it  would  be  a 
part. 

This  leads  to  my  final  observation  and  it  is  one  that  you  have  heard  before.  We 
have  newly  evaluated  the  penalty  scheme  under  the  antitrust  laws.  We  have  put 
in  place  not  only  a  new  felony  charge  but  substantially  increased  fines  as  well.  I, 
for  one,  do  not  share  the  cynical  view  held  by  some  that  these  sanctions  are 
"license  fees"  to  engage  in  "antitrust  violations.  It  is  certainly  not  a  criminal 
defendant  who  has  expressed  the  view.  If  indeed  our  new  sanctions  prove  ineffec- 
tive, perhaps  then  is  the  time  to  explore  new  penalty  concepts  and  ideas. 

TITLE  V PREMERGER  NOTIFICATION 

Title  V  of  the  bill  amends  the  Clayton  Act  to  create  new  governmental  authority 
with  respect  to  acquisitions.  In  general  terms,  the  title  provides  that  a  notice  of 
acquisition  is  to  be  filed  with  the  Government  prior  to  closing.  After  filing,  a 
waiting  period  is  established  during  which  the  acquisition  may  not  be  closed 

-'  The  relevant  provision  specifies  that  the  courts  shall  provide  a  "reasonable  opportunity"  for  individuals 
to  secure  a  pro-rata  portion  of  the  damage  fund  "  before  any  such  damage  fund  is  escheated  or  used  for  general 
welfare  purposes".  Experience  indicates  that  large  sums  -will  in  fact  not  be  claimed  by  individuals.  In  the 
tetracycline  ca^es,  for  examnle,  where  notice  of  the  settlement  fund  was  provided  by  publication  in  news- 
papers, 38,000  claiius  were  filed  by  members  of  a  consumer  class  numbering  in  the  tens  of  millions,  lesultin. 
in  $20  million  in  unclaimed  funds.  If  Rule  23  were  applicable,  boivever,  to  require  individual  notice,  more 
of  a  judgment  fund  might  be  retiu-ned  to  individual  consumers.  Cf.  In  re  Antibiotic  Antitrust  Actions,  333  F. 
Supp.  278  (S.D.N.  Y.  1971). 
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without  Goverunicnt  consent.-^  If,  during  the  waiting  period,  the  Govcrnnirnt 
issues  a  complaint  challenging  the  acquisition,  it  may  obtain  a  court  order  which 
(i)  prohibits  the  closing  of  the  acquisition  pending  litigation  or,  alternatively, 
(ii)  permits  closing  but  requires  that  the  acquired  operation  be  separately  main- 
tained pending  litigation.  The  court  must  issue  cither  order  at  the  request  of  the 
Government.^'^  There  is  an  additional  unintelligible  requirement  that  if  the 
acquired  operation  is  separately  maintained  and  the  Government  ultimately  pre- 
vails, the  acquired  operation  (and  its  profits)  must  be  divested  for  an  amount  no 
greater  than  the  original  purchase  price. 

The  notification  requirements  of  Title  V  are  to  be  implemented  by  the  Federal 
Trade  Commission  which  has  authority,  in  this  connection,  to  prescrilie  accounting 
methods  for  reports.  The  other  provisions  of  the  Vjill  apply  to  either  the  Antitrust 
Division  or  the  Federal  Trade  Commission:  both  are  to  be  notified,  the  waiting 
period  applies  to  the  deliberations  of  both,  and  cither  may  seek  the  court  orders. 
The  basic  sanction  under  the  bill  is  a  provision  of  civil  penalties  of  $10,000  per  day 
for  each  day  of  a  holding  of  stock  or  assets  in  violation  of  the  provision.  Finally, 
the  title  makes  clear  that  the  failure  of  the  government  to  act  with  respect  to  an 
acquisition  during  the  waiting  period  does  not  bar  a  later  antitrust  challenge. 

The  title  changes  existing  practice  and  authority  in  three  significant  respects. 
First,  the  FTC  already  reciuires  the  filing  of  premerger  notification  reports  and, 
as  a  practical  matter,  the  need  to  file  before  merger  establishes  a  de  facto  limited 
waiting  period;  Title  V  creates  a  long  mandatory  waiting  period  which  may  be 
further  enlarged.  vSecond,  the  FTC  and  the  Department  of  Justice  now  have 
authority  to  seek  a  court  order  prohibiting  the  closing  of  an  acquisition  or  requir- 
ing the  maintenance  of  an  entity  in  separate  status;  although  Title  V  also  uses 
court  orders,  it  eflfectively  grants  to  the  government  agency,  rather  than  to  the 
court,  control  over  the  issuance  and  terms  of  the  orders.  Third,  if  the  government 
prevails  in  litigation,  the  court  has  discretion  to  order  divestiture  and  specify  the 
other  terms  of  relief;  Title  V,  in  the  case  where  a  closing  has  been  permitted  under 
separate  status  order,  removes  court  discretion  and  compels  the  issuance  of  a 
divestiture  order  in  terms  which  set  a  mandatory  maximum  price  for  the  divesti- 
ture itself. 

The  basis  problems  raised  by  the  Title  originate  in  the  substitution  of  govern- 
ment fiat  for  an  objective  judicial  judgment  with  respect  to  whether  it  is  appro- 
priate to  bar  an  acquisition  or  maintain  an  'entity  in  separate  status  until  all  liti- 
gation is  completed.  This  means  that  so  long  as  the  government  is  willing  to  tile  a 
complaint,  it  can  prohibit  closing  the  acquisition  regardless  of  the  likelihood  of  the 
government's  success  on  the  merits  and  regardless  of  whether  it  might  be  possible 
otherwise  to  preserve  the  assets  for  appropriate  divestiture  or  other  relief  should 
the  government  ultimately  prevail. 

While  the  Title  theoretically  contemplates  that  there  may  be  cases  in  which 
an  acquisition  may  be' closed  with  the  acquired  operations  maintained  in  a  sepa- 
rate status,  that  possibility  is  not  in  fact  a  realistic  alternative  under  the  bill. 
This  is  because  of  the  mandatory  relief  of  divestiture  which  the  court  must  order 
in  all  circumstances  where  the*  government  ultimately  prevails.  Any  potential 
defendant  who  proceeded  to  close  with  government  "permission"  would  forego 
the  possibility,  in  an  appropriate  case,  of  obtaining  ultimate  reUef  other  than 
divestiture— or  if  circumstances  change  substantially — even  soiue  moditied  form 
of  divestiture  suitable  to  the  change  of  circumstances.  Any  such  defendant  would 
also  be  directly  penalized  by  having  to  l^ear  all  of  the  risk:  (i)  of  loss  in  the  value 
of  the  separate  entity;  (ii)  of  actual  loss  of  any  return  on  invested  capital— even 
that  return  which  might  normally  be  realized  elsewhere;  or  (iii)  of  all  efforts  or 
additional  investment  expended  in  the  entity's  behalf.  Indeed,  the  mandatory 
relief  in  fact  acts  to  deter  successful  operation  of  the  separate  entity  pending 
litigation. 

The  net  effect  of  the  Title  is  to  enable  the  government  to  thwart  acquisitions 
whether  or  not  they  violate  the  antitrust  laws  and  even  in  circumstances  where 


25  For  major  ao(inisitions  the  waitiiitc  period  is  60  d;iys.  If  lhi>  tioveniiiipnt  rpfiuests  additional  information, 
then  it  may  extend  the  period  until  30  days  after  all  of  the  information  is  finally  submitted.  Major  acquisitions 
are  principally  those  which  result  in  an  entity,  after  the  transaction,  with  assets  or  net  annual  sales  in  excess 
of  $100,000,000.  For  other  acquisitions,  the  FTC  has  discretion  to  deterraine  whether  to  impose  a  notification 
requirement  and  to  \\\  the  duration  of  the  waiting  iieriod. 

29  The  provision  provides  that  the  court  "shall"  enter  an  order  (!')  prohibiting  closing  if  the  Rovernment 
"certifies  .  .  .  that  it  believes  that  the  public  interest  reiiuircs  relief  pendente  lite  .  .  .,"  or  (2)  requiring 
separate  status  "upon  api)!ication"  by  the  tiovenimcnt. 
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there  is  no  intention  of  bringing  suit.  The  opportunities  for  delay  by  the  govern- 
ment during  the  waiting  period  plus  the  opportunities  to  prohibit  the  acquisition 
pending  suit  enable  the  government  to  confront  any  company  with  a  mandatory 
prospect  that  it  will  not  be  possible  to  consummate  an  acquisition  for  many 
years.  Few  companies,  faced  with  that  prospect,  will  be  willing  to  pursue  an 
acquisition  should  the  government  indicate  its  displeasure  and  even  fewer  still 
will  pursue  it  once  litigation  is  begun. 

Were  all  acquisitions  "bad"  this  proposal  might  make  sense.  But  of  course 
they  are  not.  They  are  a  practical  way  of  allocating  resources  and  clearly  may 
promote  the  full  workings  of  a  competitive  system.  For  this  reason  it  is  important 
to  look  closely  at  the  justification  proffered  for  the  extreme  result  proposed  by 
the  bill. 

The  primary  justification  offered  for  the  veto  is  the  difficulty  of  obtaining 
satisfactory  relief  pending  litigation.  In  the  view  of  Assistant  Attorney  General 
Kauper,  the  Department  of  Justice  has  not  been  successful  in  obtaining  prelim- 
inary injunctive  relief  in  many  cases  "precisely  because  courts  seem  too  willing 
to  accept  the  proposition  that  divestiture  is  adequate  relief  [after  trial]  and  thus 
preliminary  relief  is  unnecessary."  ^'^  I  quite  agree  that  divestiture  is  not  in 
some  cases  an  adequate  remedy.  As  the  Assistant  Attorney  General  properly 
reasons,  assets  and  personnel  can  be  scrambled,  making  it  difficult  to  restore 
the  status  quo  ante  and  contributing  to  delays. 

On  the  other  hand  I  am  far  less  certain  about  the  Department's  modesty  with 
respect  to  its  current  lack  of  success.  In  a  partial  review  encompassing  some  51 
relevant  cases  brought  during  the  past  ten  years  ^^  I  have  found  only  one  instance 
in  which  the  Department  failed  to  obtain  either  a  preliminary  injunction,  or 
other  interim  relief  in  a  case  which  it  ultimately  won  on  the  merits.  Indeed,  in 
47  of  the  51  cases  the  Department  obtained  relief  in  some  form  either  because: 
(1)  the  court  issued  or  the  parties  stipulated  to  a  preliminary  injunction,  or 
hold  separate  order,  or  some  form  of  interim  relief;  (2)  the  court  adopted  a  consent 
judgment  or  combined  the  hearing  on  the  preUminary  relief  with  a  hearing  on 
the  merits  within  a  few  months  (often  a  few  days)  after  suit  was  filed;  or  (3) 
the  transaction  was  abandoned  by  the  parties.^^  Xhe  Department,  of  course, 
may  be  privy  to  much  information  we  do  not  now  have.  But  this  type  of  record 
does  not  suggest  that  the  Department  requires  a  veto  power  to  buttress  its  present 
authority. 

Although  the  Assistant  Attorney  General  did  not  saj^  so  explicitly,  the  Govern- 
ment's complaint  may  be  that  hold-separate  orders  do  not  constitute  a  sufficient 
form  of  preliminary  relief  in  all  circumstances.  In  the  absence  of  specifics,  the 
issue  is  difficult  to  address.  In  some  cases,  courts  have  granted  complete  injunctive 
relief  where  they  viewed  hold-separate  orders  inadequate.  In  others,  courts  have 
permitted  consummation  of  the  acquisition  but  have  directed  the  acquiring 
company  not  to  interfere  in  the  activities  and  management  of  the  acquired  com- 
pany. And  in  still  others,  courts  have  modified  the  terms  of  the  preliminary  relief 
initially  granted  as  changing  circumstances  dictated  dui-ing  the  pendency  of  the 
action.  I  am  not  aware  of  any  pattern  of  hostility  to  the  Department  or  of  any 
blind  acceptance  of  the  notion  that  ultimate  divestiture  is  always  an  adequate 
remedy  at  law  or  that  hold-separate  orders  are  always  sufficient  for  the  Govern- 
ment's purposes.  To  the  contrary,  what  appears — at  least  on  the  surface — is 
discretion  exercised  by  judges  who  like  everyone  else  can  make  some  mistakes 
but  Avho  appear  to  be  doing  reasonably  well. 

There  are,  of  course,  other  alternatives  if  it  is  a  prompt  certainty  of  result  that 
i«  desired.  The  Bank  Merger  Act  addresses""  the  veto  power  issue,  but  in  a  wholly 
different  way.  Under  the  Act,  the  Department  has  a  limited  time  within  which  to 
challenge  a  bank  merger.  If  the  Department  files  suit  within  the  statutory  time 
period,  the  statutory  stay  goes  into  effect.  If  the  Department  does  not  challenge 
the  merger,  then  it  may  go  forward  and  the  Department  is  thereafter  barred 
from  attacking  it.  This  approach  eliminates  all  uncertainty  in  the  marketplace. 


3"  statement  of  Assistant  Attorney  General  Kauper  at  p.  34. 

"  Cases  were  treated  as  irrelevant  for  our  purposes  when  Department  actions  were  filed  more  than  one  year 
after  the  acquisition. 

3-  The  four  cases  where  the  Department  was  "unsuccessful"  deserve  some  discussion.  In  only  one  did  the 
coui't  deny  a  preliminary  injunction  and  suljseqiiently  order  divestiture.  In  two  other  cases  the  Depart- 
ment's requested  relief  was  denied  because  the  court  found  no  reasonable  probabiUty  of  illegaUty,  and  the 
(government  ultimately  lost  on  the  merits.  In  the  fourth  case,  a  consent  decree  was  subsequently  entered 
in  when  the  Department  obtained  approximately  one-third  of  the  relief  it  had  initially  requested. 
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It  aflfords  the  effective  veto  of  a  statutory  stay  for  the  trade  off  of  insulation  of  the 
unchallenged  merger  from  later  attack. 

In  any  event,  even  the  Department  of  Justice  itself  balks  at  the  suggestion  of  a 
veto  power  in  the  form  of  unreviewable  authority  to  impose  an  injunction.  The 
Assistant  Attorney  General  agrees  that  it  is  not  "appropriate  to  give  such  unre- 
viewable and  irrevocable  discretion  to  any  government  agency,"  and  urges  that 
the  district  courts  be  given  some  discretion  to  lift  stays. '^^  Unfortunately  the  stand- 
ard suggested  to  govern  the  exercise  of  that  discretion  does  not  comport  with  this 
express  concern  for  it  leaves  the  automatic  stay  virtually  as  proposed  in  Title  V. 

Thus,  Mr.  Kauper  suggests  that  the  courts  be  given  discretion  to  lift  a  stay 
"only  upon  a  showing  Vjy  the  defendant  of  irreparable  harm,  or  that  the  suit  is 
arbitrary  or  capricious."  ^^  I  do  not  know  how  a  defendavl  could  show  irreparable 
harm  save  for  a  rare  case  such  as  impending  bankruptcy.  And  to  require  a  defend- 
ant to  prove  that  the  government's  suit  is  arbitrary  or  capricious  is  to  require  him 
to  prove  more  than  he  Vv'ould  have  to  prove  on  the  merits. 

The  urge  to  deprive  the  courts'  of  their  discretion  is  an  urge  I  can  understand. 
Courts  can  and  do  make  erroneous  judgments  and  market  conditions  can  change 
so  that  divestiture  is  more  difficult  than  it  would  otherwise  have  been.  Besides, 
no  litigator  likes  to  lose  motions  for  preliminary  injunction.  But  the  alternative, 
for  many  of  the  same  reasons,  is  no  merger  or  acquisition  at  all — for  as  I  have  said, 
the  power  indefinitely  to  delay  a  merger  is,  because  market  conditions  change,  the 
power  to  veto.  The  difference  is  that  under  current  law,  two  independent  branches 
of  government  can  and  must  exercise  independent  judgment,  one  in  deciding 
whether  to  seek  relief  and  the  other  in  deciding  whether  to  grant  it.  Under  the 
proposed  scheme,  the  decision  is  wholly  unilateral — and  for  that  reason  subject 
to  abuse.  It  is  the  present  circumstance  we  should  clearly  prefer. 

APPENDIX  WITH  RESPECT  TO  TITLE  II 

1.  Subsection  201(g)  of  Title  II  would  provide  for  the  granting  of  use  immunity 
to  compel  the  testimony  of  a  witness  who  raises  the  privilege  against  self- 
incrimination.  If  enacted,  this  provision  might  find  a  surprisingly  common  use. 
Information  gained  through  CIDs  may  be  used  in  subsequent  criminal  proceed- 
ings, j^et  a  witness  under  Title  II  would  not  know  if  he  were  a  target  of  prosecution, 
nor  would  he  necessarily  know  much  about  the  subject  matter  of  the  Depart- 
ment's inquiry.  Caution  might  often  indicate  reliance  on  the  privilege.  If  it  is  true 
that  utiliza,tion  of  use  immunity  might  not  be  uncommon,  I  urge  the  Subcommittee 
to  heed  those  who  have  spoken  out  about  the  abuses  inherent  in  this  form  of 
immunity.  Senator  Kennedy  recently  declared : 

"The  very  real  threat  to  the  rights  and  liberties  of  individuals  in  the  way  that 
'use  immunity'  has  been  interpreted  [by  the  courts]  .  .  .  ought  to  cause  serioiis 
l^ause  to  every  person. 

"We  have  seen  how  'use'  immunity  has  provided  one  of  the  greatest  threats  to 
the  fifth  amendment  since  the  founding  of  this  Republic."  ^* 

The  problems  posed  by  use  immimity  are,  of  course,  directly  related  to  the 
fact  that  Title  II  would  extend  the  CID  power  to  cover  private  persons. 

2.  Subsection  201(e)  of  the  proposed  Title  II  would  allow  the  Department  to 
compel  testimony  on  any  subject  that  a  grand  jury  investigating  a  suspected  anti- 
trust violation  is  permitted  to  probe.  It  has  recentlj'  been  made  clear  that  a  witness 
appearing  before  a  grand  jury  maj^  not  refuse  to  answer  questions  on  the  ground 
that  they  are  based  on  unlawfully  seized  evidence.  United  States  v.  Calandra,  supra. 
Does  the  bill  intend  to  permit  the  Department  to  utilize  illegallj'  seized  evidence 
in  the  same  way?  If  so,  would  it  be  constitutional,  given  the  real  differences  be- 
tween the  roles  of  grand  juries  and  prosecutors,  despite  the  attempt  to  blend  the 
two  in  Title  II? 

3.  Subsection  201(c)  of  Title  II  refers  to  persons  who  "may  have  reasonable 
means  of  access  to,  any  documentary  material,  or  may  have  or  may  reasonably 
be  able  to  secure  any  information.  .  .  ."  It  would  expand  the  duty  to  produce 
information  to  extend  beyond  the  traditional  concept  of  possession,  custody  or 
control.  The  intent  behind  this  change  is  imclear,  particularly  when  it  is  read 
together  with  Subsection  201(g),  which  would  require  people  to  sign  sworn 
certificates  and  oaths  swearing  to  the  completeness  and  accuracy  of  document 
productions  and  answers  to  interrogatories — a  requirement  that  does  not  appear 


33  statement  at  p.  34. 
3*  Statement  at  p.  34. 
35  Hearings  on  H.Res.  220  et  al.,  supra,  at  22-23  (Testimony  of  Senator  Kennedy). 
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in  existing  law.^^  Read  literally,  these  two  provisions  seem  to  suggest  the  sub- 
jection of  private  persons  to  a  sworn  duty  to  act  as  investigative  agents  for  the 
Department  and  to  probe  into  the  files  and  records  of  others. 

4.  Section  5(e)  of  the  present  Antitrust  Civil  Process  Act  directs  adherence  to 
the  Federal  Rules  of  Civil  Procedure,  imless  supplanted  bj'  other  provisions  of 
the  Act.  Title  II  would  not  amend  Section  5(e),  yet  it  would  create  an  alternate 
system  of  document  demands,  interrogatories  and  oral  depositions  as  compre- 
hensive as  that  set  forth  in  the  Federal  Rules  but  with  fewer  i^rotections  and 
different  requirements.  The  following  examples  are  illustrative: 

(a)  Subsection  201(e)  of  Title  II  would  require  a  person  to  meet  a  standard  of 
"undue  or  oppressive  burden"  in  order  to  quash  WTitten  interrogatories.  The 
term  "undue"  suggests  an  inquirj^  into  relevancy,  j'et,  as  noted  earlier,  the  con- 
cept of  relevancy  would  have  few  limits  under  Title  II.  Moreover,  this  standard 
apparently  offers  less  protection  than  the  Federal  Rules,  which  shield  persons 
from  "annovance,  embaiTassment,  oppression  or  undue  burden  or  expense.  .  .  ." 
F.R.  at  p.  26(c). 

(b)  Subsection  201(g)  of  Title  II  apparently  would  deprive  a  witness  of  the 
traditional  power  to  suspend  a  deposition  in  order  to  go  to  court  to  seek  a  pro- 
tective order  against  harassment.  See  J\R.  at  p.  20(d).  No  matter  how  abusive 
the  interrogator,  under  Subsection  201(g)  a  witness  apparently  would  have  no 
option  but  to  sit  there  and  take  it  or  to  refuse  to  answer  and  permit  the  govern- 
ment attorneys  to  go  to  court  and  seek  an  order  compelling  answers.  In  the  latter 
event  there  may  even  be  a  question  about  whether  a  court,  responding  to  the 
government's  petition,  would  be  permitted  to  do  anything  more  tlian  protect 
evidentiary  and  constitutional  privileges.  There  is  no  provision  for  protective 
orders  against  harassment. 

5.  Subsections  201  (p)  and  (q)  of  Title  II  would  compel  production  of  materials 
not  specifically  objected  to  in  a  pre-production  petition  for  judicial  review  and 
would  enforce  a  waiver  of  objections  not  raised  in  court  within  20  da5^s  of  service 
of  a  demand  (absent  good  cause  for  failing  to  raise  objections).  There  is  no  showing 
of  any  need  for  this  proposed  preclusion  of  judicial  review.  In  1962.  Congress 
put  a  high  premium  on  easy  access  to  review.  See,  e.g.,  108  Cong.  Rec.  399S  (Con- 
gressman Celler).  Moreover,  these  provisions  may  call  for  litigation  in  advance 
of  expiration  of  the  period  allowed  for  production — which  means  under  great 
time  pressure  and  often  before  it  is  possible  to  review  material  and  potential 
testimony  in  order  to  make  an  orderly  assessment  of  what  is  demanded  and  of 
whether  possible  objections  are  frivolous. 

Senator  Hart.  Our  next  witness  is  both  an  old  friend  of  the  sub- 
committee and  a  very  distinoiiished.  Philadelphian.  I  would  like  to 
welcome  again  Harold  E.  Kohn. 

STATEMENT  OF  HAROLD  E.  KOHN,  ESQ.,  ATTOENEY,  PHILADEL- 
PHIA, PA. 

Mr.  Kohn.  Thank  you,  Senator,  for  your  very  kind  introduction. 
I  have  filed  a  prepared  statement*  with  the  requisite  number  of 
copies,  and  I  do  not  want  to  bore  you  with  a  repetition  of  that.  I  did 
not  come  here  to  testify  about  title  II. 

I  feel  hke  a  fellow  walking  on  a  ^street,  when  he  sees  a  young  lady 
about  to  be  raped.  I  think  you  have  got  to  get  involved.  I  think  the 
hyperbole  that  you  heard  is  completeh"  without  foundation.  Let  us 
look  at  a  number  of  things,  for  example. 

Senator  Hart.  I  am  glad  you  happened  to  be  coming  along. 

Mr.  Kohn.  In  the  act  itself,  in  section  201,  for  example — I  think  it 
is  subsection  D — the  Department  of  Justice  is  required  to  state  the 
nature  of  the  conduct  constituting  the  alleged  antitrust  violation, 
which  is  under  investigation,  and  the  provisions  of  law  applicable 
thereto. 


36  Two  commentators  refer  to  such  an  "a,ffidavit  of  compliance"  as  "an  attempt  to  obtain  testimony  from 
an  individual  which  v/as  expressly  and  deliberately  omitted  from  the  [1962]  Act."  Withrow  &  Litwack, "  The 
Antitrust  Civil  Process  Act,'  20  Bus.  Law.  5  (1964). 

*See  p.  472. 
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He  has  got  to  describe  the  class  or  classes  of  documents  with  such 
definiteness  and  certainty  as  to  permit  such  material  to  be  fairly 
identifiied.  You  have  ample  opportunity  to  go  before  a  court,  if  you 
do  not  like  what  he  is  asking  you.  And  I  think  nobody  can,  with  a 
straight  face,  really  tell  you  that  this  is  some  sort  of  horrendous 
proceeding. 

I  thought  for  a  while  that  Mr.  Lerman  had  thought  that  he  had 
walked  before  Senator  Church  and  the  CIA  Committee. 

This  is  not  appreciably  difTerent  from  what  I  can  get  by  spending 
$25  to  start  a  lawsuit,  I  can  start  an  antitrust  suit,  if  that  is  what 
they  want.  If  they  want  to  be  sued  by  the  Government,  before  they 
know  whether  there  is  or  is  not  a  case,  it  seems  to  me  that  they  are 
hurt  more  by  that. 

This  enables  the  Government  to  make  an  objective  determination 
before  it  starts  the  case;  instead  of  starting  the  case,  or  going  before 
grand  juries  for  extended  periods  of  time,  and  then  finding  that  they 
have  nothing;  or  starting  a  grand  jury  investigation  and  then  deciding, 
well,  they  should  make  it  civil,  and  then  they  are  sort  of  hung  high  on 
whether  to  make  it  civil,  because  they  cannot,  or  whether  to  go  ahead 
with  a  criminal  investigation  or  criminal  prosecution  when  they  would 
rather  not. 

And  so  on,  right  down  this,  section  by  section.  Xou  heard  a  great 
deal  about,  "We  have  got  to  do  this  in  20  days."  Well,  their  office  has 
never  filed  anything  in  20  days.  I  am  engaged  in  litigation  with  them 
from  time  to  time.  The  Federal  Rules  of  Civil  Procedure  say  you  are 
supposed  to  file  things  in  20  or  30  days.  I  have  never  yet  seen  the  time 
when  they  have  not  come  in  and  gotten  extensions  of  time,  and 
generally  they  file  in  about  a  year. 

And  I  am  sure  that  in  this  situation,  they  are  not  going  to  file  in 
any  20  days,  and  their  clients  are  not  unsophisticated  people.  They 
know  precisel}'  what  they  are  doing.  And  they  have  more  lawyers  to 
counsel  them  than  the  Department  of  Justice  does.  So  that  I  think 
this  is  just  a  red-herring  dragover. 

I  think  in  this  day,  when  corporations  and  individuals  are  required 
to — and  the  Government  itself,  under  the  Freedom  of  Information 
Act — rec^uired  to  furnish  such  tremendous  amounts  of  information, 
they  ought  to  have  become  acclimated  to  it  by  now. 

Look  what  corporations  furnish  to  the  SEC  and  IRS.  Look  what  the 
public  utilities  have  to  furnish  to  the  FPC  or  to  the  State  public 
utilities  commissions,  that  do  not  even  have  whatever  prestige  attaches 
to  the  Federal  governmental  agencies. 

The  Department  of  Justice  has  to  ride  herd  on  the  admmistrative 
agencies.  There  is  no  greater  support  for  antitrust  violations  and 
monopoly  in  the  United  States  than  certain  of  the  Federal  agencies. 
The  FCC,  for  example,  has  perpetuated  a  monopoly  in  the  broad, 
casting  industry.  And  I  am  engaged  in  a  litigation  with  them  in  that 
respect,  too. 

So  I  think  I  know  what  I  am  talking  about.  You  cannot  make  anti- 
trust violations,  says  the  FCC,  an  issue  in  the  proceedings  before 
the  FCC  until  you  first  prove  that  there  is  an  antitrust  violation. 

But  how  are  you  going  to  prove  that  there  is  an  antitrust  violation, 
if  you  cannot  make  it  an  issue  and  get  discovery.  Now,  that  is  the 
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sort  of  hocus-pocus  that  I  think  the  Justice  Department  has  to  get 
rid  of. 

And  I  thmk  it  is  a  good  thing,  I  don't  think  anybody  is  going  to 
be  hurt  by  this.  The  courts,  actually,  are  going  to  be  much  more 
careful  not  to  permit  the  Justice  Department  to  abuse  its  powers 
than  the}^  are  in  private  antitrust  cases,  where  you  file  interrogatories 
and  document  requests  a  mile  long.  And  if  somebody  goes  and  pro- 
tests to  the  court,  he  says,  "You  are  experienced,  counsel,  work  it 
out." 

But  I  am  sure  that  the  courts  are  not  going  to  say  that  here,  when 
the  Justice  Department  comes  in,  because  I  think  the  courts  are 
always  more  concerned  about  the  criminal  rights — the  rights  of  people 
who  may  be  prosecuted  for  criminal  proceedings. 

And  I  really  had  to  laugh  about  that  business  about  the  "secrecy." 
If  he  comes  back,  and  you  have  taken  out  of  this  act  the  secrecy 
provision,  they  will  take  his  epaulets  off.  This  is  something  that  they 
have  alwa3^s  insisted  upon.  It  is  the  plaintiffs — the  people  who  are 
investigating  antitrust — who  want  to  get  rid  of  the  secrecy. 

The  defendants  fight  3^ou  tooth  and  nail.  You  try  to  get  something 
that  the  grand  jury  has  had— you  try  to  get  something  they  sub- 
mitted to  the  grand  jury,  and  they  oppose  it  as  vigorously  as  they 
possibly  could. 

If  these  depositions  were  taken  in  public  so  that  everybody  who 
has  got  a  potential  antitrust  action  could  come  in  and  watch  it,  they 
would  scream  bloody  murder.  And,  you  know,  it  just  does  not  make 
any  sense — well,  that  is  another  topic. 

Senator  Hart.  Thank  you  very  much. 

Mr.  KoHN.  Now,  if  we  can  get  to  what  I  did  come  here  to  testify 
about — two  subjects,  really,  primarily. 

One  is  the  parens  patriae,  and  the  other  is  the  nolo  contendere. 

It  seems  to  me  that  now,  with  many  of  the  State  governments 
and  attorneys  general  takmg  a  much  more  active  interest  in  antitrust 
enforcement,  that  they  should  be  encouraged  to  do  so  by  permitting 
them  to  bring  suit  on  behalf  of  people  in  the  community,  or  on  behalf 
of  the  general  economy  of  the  community. 

Now,  Professor  Handler,  my  old  friend,  and  others  have  testified 
that  those  things  are  meaningless  and  so  on,  but  they  are  not. 

Let  us  start  at  what  they  think  is  the  outer  edge,  the  case  where 
you  file  a  suit  because  of  damage  to  the  economy. 

Weh,  I  guess  almost  40  or  50  years  ago.  Gov.  Ellis  Arnold 
started  a  suit  against  the  Pennsylvania  Railroad  on  behalf  of  Georgia, 
becking  an  injunction,  because  what  they  were  doing  was  damaging 
the  economy  of  his  State. 

Now,  I  think  you  can  ascertain  monetary  damages.  For  example, 
we  know  that  just  the  other  day  the  FTC  indicated  that  there  ought 
to  be  litigation,  with  regard  to  the  people  in  the  natural  gas  business, 
who  are  conspiring  to  take  natural  gas  off  the  market,  conspiring  to 
raise  prices. 

Well,  I  know  up,  through  Pennsylvania,  whole  communities  have 
just  come  to  an  absolute  halt,  and  New  Jersey,  too,  because  the 
factories  that  needed  the  natural  gas  are  out  of  business. 
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Now,  yon  cannot  tell  me  that  somebody  cannot  determine  what 
the  damage  is  to  that  community.  And  if  somebody  down  in  Texas, 
or  wherever  they  are,  with  the  natural  gas  reserves,  want  to  play 
fast  and  loose,  I  think  they  ought  to  realize  that  it  is  the}',  and  not 
the  community,  which  goes  down  the  drain,  which  is  going  to  bear 
the  economic  cost  of  that  sort  of  thing. 

And  I  think  it  is  very  easy  to  determine. 

Let  us  cover  the  next  thing,  the  kind  of  suit  where  the  government— 
the  attorney'  general  of  the  State  brings  an  action  for  injuries  sustained 
by  the  people  in  the  community,  in  their  individual  right,  although 
the  State  itself  has  not  bought  the  particular  product. 

1  may  state,  parenthetically,  there  is  no  problem  at  all  where  the 
State  is  also  a  purchaser,  because  that  is  a  typical  class  suit  under 
section  2.3. 

But  let  us  assume  that  it  has  not,  and  you  have  simply  the  States 
bringing  action  as  parens  patriae,  on  behalf  of  the  people  in  the 
community. 

Perhaps  that  ought  to  be  confined  to  natural  persons.  Maybe  they 
do  not  have  to  bring  actions  on  belialf  of  corporations.  I  do  not  take 
any  very  strong  position  one  way  or  the  other  on  that.  But  there 
are  many  instances  where  nobody  will  bring  an  action,  because  he 
just  does  not  have  enough  interest,  or  because  the  amount  of  damages 
are  small,  or  because  he  is  afraid. 

In  every  situation,  you  see  people  who  are  purchasers  from  major 
suppliers  who  are  afraid  to  bring  suit  against  them. 

Now,  those  people  ought  to  be  protected,  and  the  State  can  do  it 
by  the  parens  patriae  method  of  suit.  I  may  say  it  is  against  my 
interest,  because  part  of  my  practice,  as  you  know,  is  instituting 
class  suits  on  behalf  of  people  who  have  been  injured  by  violation  of 
the  antitrust  laws. 

And  I  am  urging  that  you  establish  a  very  energetic  competitor  to 
me.  So  I  do  not  think  1  have  any  possible  personal  interest,  but  I 
think  if  you  are  interested  in  enforcing  the  antitrust  laws,  I  think  the 
antitrust  laws  are  one  of  the  pivotal  statutory  schemes  in  our  economy, 
I  think  you  have  got  to  have  private  enforcement. 

Even  the  million-dollar  fine,  that  doesn't  mean  a  darn  thing,  when 
people  have  profited  to  the  tune  of  $100  milhon  of  $200  million,  or 
$300  million.  It  is  just  a  license  to  steal. 

The  courts  are  not  going  to  send  many  people  to  jail  for  many  years. 
And  if  they  do,  that  is  irrational.  What  you  want  is  to  get  the  people 
who  have  suffered  the  damage  reimbursed,  and  that  is  both  rational, 
whereas  the  criminal  procedure  is  to  some  extent  irrational,  to  pimish 
people,  although  it  may  have  a  deterrent  effect. 

And  also,  it  achieves  a  deterrent  effect  as  well.  I  think  many  of  our 
more  coldblooded  industrial  corporations  would  be  more  interested  in 
saving  $100  million  than  they  would  in  having  some  vice  president  or 
sales  manager  stay  out  of  jail. 

Now,  I  think  that  covers  most  of  what  I  have  to  say  about  parens 
patriae. 

Now  the  defense  bar — and  I  should  say — I  said  it  on  the  record 
before,  as  you  indicated,  I  have  been  testifying  here  for  some  10 
years — I  do  represent  defendants.  I  do  represent  major  corporations, 
as  well  as  plaintiff's,  so  I  think  I  can  approach  it  wth  some  objectivity. 
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The  parens  patriae  suit  will  have  the  salutary  effect  of  imposmg  a 
real  obstacle,  an  obstacle  which  is  commensurate  with  the  damage 
done,  and  suffered  by  the  injured  people,  as  nothing  else  possibly  can. 

And  I  thmk  that  the  States  ought  to  have  that  right.  They  are  not 
going  to  file  suits  all  over  the  horizon.  They  have  the  right  to  file  a 
number  of  suits. 

There  have  been  a  number  that  have  been  filed.  But  they  have  not 
been  inordinate  in  amount.  They  have  not  been  abusive.  As  a  matter 
of  fact,  the  State  attorney  general  is  sometimes  considerably  more 
responsible  than  an  individual  lav/yer  may  be. 

A  lot  of  individual  lawyers  are  somewhat  on  the  extreme  side.  Some 
public  officials  in  the  attorney  general's  office,  too,  but  generally  they 
have  to  go  through  more  of  a  hierarch}^  before  they  can  start  the  suits. 

I  tliink  you  have  more  protection  in  that  manner. 

Now,  the  other  thmg  I  want  to  talk  about  is  nolo  contendere. 

It  seems  to  me — and  I  don't  mean  to  be  facetious — but  we  would 
almost  be  better  oft'  if  there  was  no  nolo  contendere,  or  if  there  was  no 
section  5  in  the  act,  because  under  the  common  law,  as  it  has  developed 
over  the  period  of  years,  if  somebody  has  lost  a  suit  or  stipulated  or 
had  his  judgment  entered  against  him,  and  in  a  nolo  contendere  case, 
they  enter  a  judgment  of  guilty,  he  is  collaterally  estopped  thereafter 
in  any  litigation  from  dem-ing  those  facts  and  those  legal  obligations, 
which  are  incident  to  the  Imding  of  guilt. 

So  that  what  j'ou  do  b}"  stating  that  you  must  introduce  evidence, 
or  that  3^ou  cannot  introduce  a  consent  decree,  for  example,  if  you 
have  not  introduced  evidence,  is  to  limit  the  right  to  use  the  Govern- 
ment's action,  which  absent  the  statute,  you  could  do  anyway. 

Now,  when  the  act  was  first  passed  50  to  60  years  ago,  1  assume  that 
that  was  regarded  as  a  progressive  measure,  because  the  law  of  col- 
lateral estoppel  had  not  developed  to  where  it  is  now. 

But  if  you  estop  any  other  kind  of  litigation,  or  if  there  is  any  other 
kind  of  criminal  suit — I  represented  the  Commonwealth  of  Pemi- 
sylvania,  for  example,  in  that  mine  tiling,  where  some  people  went 
to  jail  because  the}'  cheated  the  State  out  of  some  $8  million,  fictitiously 
filling  holes.  The}^  were  supposed  to  stabihze  abandoned  mines.  Well, 
they  were  convicted.  Some  of  them  pleaded  guilt3^  When  the  civil 
suits  were  filed,  those  convictions  were  held  to  be  collateral  estoppel, 
and  they  could  not  deny  that  they  had  cheated  the  State,  so  the  only 
issue  was  the  amount  of  the  damages. 

And  the  same  thing,  I  think,  would  apply  to  antitrust  laws.  Some 
of  it,  while  it  may  seem  extreme,  and  I  do  not  think  we  ought  to 
experiment,  not  particularly  in  the  present  climate,  but  I  do  think 
that  this  bill  that  you  have  here,  is  one  small  step  to  putting  antitrust 
defendants  on  the  same  footing  with  all  other  defendants.  You  are 
not  penalizing  them.  You  still  have  not  put  them  where  everybody 
else  is,  but  you  have  made  a  step  toward  it,  so  that  I  think  you  ought 
to  pass  this  bill  as  it  is  in  that  respect. 

Now,  an3"thing  that  you  want  to  ask  me,  I  wdll  be  glad  to  cover. 
I  did  briefl}''  allude  to  some  of  these  things  in  the  very  short  statement. 

But  one  other  thing  I  want  to  remind  you  about — Professor 
Handler's  presentation  here,  in  which  he  referred  to  the  antibiotics 
case  on  the  parens  patriae  concept  in  settlements  of  more  than  $150 
million.  I  do  not  know  wdiether  he  told  you  that  he  got  about  $15 
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million  of  that  for  his  clients,  the  Blue  Cross,  and  nobody  in  that  case 
undertook,  reall}',  to  find  out  what  the  damages  were. 

The}''  made  a  statistical  "seat  of  your  pants"  guess.  The  case  was 
originally  settled  for  $120  milhon,  of  which  $100  million  went  to  the 
Government  and  indi\ddual  consumers,  and  $20  million  to  hospitals 
and  Blue  Crosses. 

Well,  he  wanted  some  more,  so  actuall}^  1  think  the  hospital-Blue 
Cross  settlement  turned  out  to  be  $30  or  $34  million.  The  money  was 
divided  up,  not  based  on  what  a  particular  Blue  Cross  had  actually 
spent  for  antibiotics,  but  it  was  divided  up  based  on  beds  or  the  num- 
ber of  subscribers,  or  some  such  arbitrary  thing. 

And  if  everybody  decided  things  that  way  today,  I  mean,  govern- 
ment and  industry  would  come  to  a  halt  if  you  had  to  make  individual 
determinations  on  every  issue. 

It  is  like  collective  bargaining.  You  can  no  longer  have  a  1-to-l  re- 
lationship. You  do  not  decide  whether  this  employee  is  a  little  better 
and  he  ought  to  get  $12.10  and  the  other  fellow  $12.08. 

You  have  to  deal  in  broad  category.  And  now  you  are  putting  it  in 
the  statutes.  They  have  been  screaming  ever  since  rule  23  was  adopted 
by  the  Supreme  Court,  that  you  cannot  change  the  substantive  law  by 
a  rule,  that  when  j^ou  had  tliis  pot  of  gold,  or  the  fluid  recovery  con- 
cept, and  so  on,  that  was  a  usurpation,  an  abuse  of  judicial  authority. 

Well,  now  you  are  giving  them  a  statute.  So  now  they  retreat  to  the 
next  stage,  that  it  is  unconstitutional.  Well,  I  do  not  know  when, 
but  I  cannot  remember  many  Federal  economic  statutes  wliich  have 
been  held  unconstitutional.  And  I  just  do  not  think  there  is  am'thing 
to  that  argument  at  all.  And  I  think  it  is  the  way  these  cases  are  going 
to  go.  It  is  the  way  a  dozen  of  them  have  already  gone. 

■And,  as  I  say.  Professor  Handler  happened  to  have  been  a 
happy  recipient  of  the  Antibiotics  case,  which  he,  himself,  criticizes. 

That  was  the  last  thing  I  wanted  to  say,  sir. 

Senator  Hart.  I  do  not  know  whether  you  have  had  a  chance  to  read 
the  testimony  earher  this  week  from  the  Assistant  Attorney  General, 
Mr.  Kauper. 

Mr.  KoHN.  No;  I  have  not  seen  that,  sorry. 

Senator  Hart.  Well,  he  made  several  points  with  respect  to  nolo, 
that  really  a  private  plaintiff,  in  a  civil  action  would  find  very  little 
benefit  if  the  nolo  plea  could  be  used  in  the  fashion  that  the  bill 
proposes,  as  you  suggest. 

And  second,  that  the  Department's  workload  very  probably  would 
increase  because  nobody  then  would  plead  nolo. 

With  respect  to  the  first,  how  beneficial  to  a  private  plaintiff  is  it? 

Mr.  KoHN.  It  is  beneficial  not  so  much  from  strict  rules  of  law  or  to 
the  amount  of  the  case  which  is  disposed  of,  because  in  many  cases 
all  a  nolo  plea  does  is  take  care  of,  for  example,  a  conspiracy.  It 
does  not  even  say  the  conspiracy  materiahzed  in  actual  event  beyond 
the  conspiracy. 

It  is  limited,  frequently,  to  1  day  or  to  a  very  short  period,  but  it 
has  a  tremendous  psychological  effect.  And  if  you  have  ever  sat  through 
litigation  and  seen  how  defendants  fight  so  vigorously"  to  try  to  keep 
it  out,  they  know  that  once  the  jury  has  realized  that  they  did  not 
care  to  oppose  the  Government's  claim,  that  psychologically  you  have 
a  jury  which  is  disposed  in  your  favor. 
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,  Now,  that  does  not  mean  that  the  jury  will  give  you  what  you  want, 
or  that  the  jury  will  decide  across  the  board  for  the  plaintiff,  but  it 
does  have  a  very  important  psychological  effect. 

Now,  it  ma}^  be  that  there  will  be  fewer  nolo  pleas  or  consent 
decrees.  I  would  think  you  ought  to  try  it  and  see  what  happens. 
Otherwise,  you  will  never  know.  It  can  always  be  changed.  And  as  I 
say,  bear  in  mind  it  is  no  difl'erent,  or  rather,  it  is  less  onerous  as  far  as 
the  defendant  is  concerned  from  any  other  type  of  criminal  proceeding, 
now. 

Antitrust  proceedings  are  not,  I  suppose,  to  be  equated  with  bank 
robbers,  but  there  is  a  certain  uniformity  throughout  the  law,  a  certain 
symmetry,  so  I  would  say  we  ought  to  try  it. 

If  it  means  that  he  has  to  try  every  case,  then  perhaps,  we  ought  to 
take  another  look  at  it  down  the  pike.  I  do  not  think  he  will,  because 
if  he  tries  the  case,  he  will  have  everything  spread  out  on  the  record,  so 
that  all  that  the  plaintiff  in  the  civil  case  has  to  do  is  to  get  the  papers 
and  begin  to  put  them  in  his  case,  whereas  if  he  got  the  nolo  plea, 
the  plaintiff  still  has  to  do  all  liis  work,  because  other^vise,  all  he  has 
got  is  a  conspirac}"  on  one  day,  which  is  not  going  to  give  him  any 
damages. 

So  that  there  will  still  be  people  taking  nolo  pleas,  and  there  will 
still  be  people  filing  consent  decrees. 

And  then,  more  basicail}^,  what  have  you  got  when  you  get  a  nolo 
decree — what  have  j^ou  got?  The  Government  has  said  that  you  are 
naught}?-,  3'ou  violated  the  antitrust  laws — so  what?  If  you  make 
enough  money  out  of  it,  people  are  not  that  sensitive.  It  is  only  vv'hen 
you  do  something  with  the  civil  litigation  later  on.  It  is  the  civil  liti- 
gation that  really  enforces  the  antitrust  laws.  You  can  have  a  string 
of  nolo  pleas  a  mile  long,  and  you  can  have  violations  of  the  antitrust 
laws  3  miles  long — who  cares? 

What  does  a  consent  decree  do,  generally,  unless  it  is  a  divestiture 
decree  or  something  hke  that.  It  just  says,  "Don't  violate  antitrust 
laws." 

So  that  it  is — in  my  opinion — it  is  making  them  give  back  what  they 
got  by  violations  of  the  antitrust  laws  that  is  really  going  to  enforce 
the  antitrust  laws. 

And  I  think,  as  I  said  before,  the  antitrust  laws  are  a  basic  part  of 
our  economic  and  legal  structure.  As  you  probably  know,  way  back  in 
the  18th  century,  it  was  illegal  to  conspke  to  fix  prices,  the  Cord- 
wainers  case  or  the  Philadelphia  Carpenters  case,  or  whatever  it  was, 
it  has  been  a  fundamental  part  of  our  policy. 

It  is  the  only  thing,  really,  that  stands  between  us  and  a  kind  of 
feudel  system.  If  you  have  everybody  working  for  a  couple  of  big 
corporations,  you  are  going  to  change  t}he  nature  of  America  radically, 
and  I  think  we  ought  to  do  whatever  we  can,  for  example,  to  prevent 
mergers. 

One  of  the  reasons,  I  think,  for  our  credit  crisis,  was  that  you  took 
$300  or  $400  million  out  of  productive  lending  and  turned  it  over  to 
"A"  to  turn  oyer  to  "B"  to  buy  "B's"  company.  The  net  result  was 
zero  as  far  as  improvement  of  the  economic  facihties  of  the  country 
was  concerned,  the  productive  facilities  of  the  country. 

But  it  used  tremendous  amounts  of  capital.  Now,  I  say,  anything 
we  do  to  make  that  less  common,  I  think,  is  good. 
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Similar! 3^,  price  fixing — one  of  the  elements  in  inflation  is  undoubtedly 
price  fixing.  And  it  sometimes  hits  the  people  who  can  least  afford  it. 

The  antibiotic  industry  was  an  absolute  disgrace  with  the  price 
fixing  there.  They  were  charging  $6  for  something  that  cost  60  cents. 
And  I  think  the  only  way  you  are  going  to  enforce  this  is  to  make  them 
give  back  the  $5.40  over  and  above  the  60  cents.  Otherwise,  j^ou  can 
give  them  all  the  consent  decrees  and  all  the  nolo  pleas  that  you  want. 

Senator  Hart.  Thank  you  for  some  ver}'  interesting  philosophical 
and  practical  observations. 

Are  there  any  questions? 

Mr.  Chumbris.  No. 

Senator  Hart.  Mr.  Kohn,  thank  you. 

Mr.  Kohn.  A  pleasure  always  to  be  here. 

[The  prepared  statement  of  Mr.  Kohn  follows.  Testimony  resumes 
on  p.  474.] 

Pkepabed  Statement  of  Hakold  E.  Kohn,  Esq. 

This  Bill,  in  substance,  will  materially  aid  effective  antitrust  enforcement  at 
both  a  private  and  public  level. 

Although  I  will  focus  my  attention  on  Titles  IV  and  VI,  I  do  believe  that  Titles 
II,  III  and  V  generally  make  good  sense. 

Title  II  is  a  desirable  addition  to  the  power  of  the  Justice  Department  in  anti- 
trust investigations.  It  should,  however,  he  balanced  against  the  individual 
interests  of  those  being  investigated.  As  a  result,  I  would  favor  a  change  in  the 
present  language  so  that  the  information  available  is  limited  according  to  the 
traditional  standard  of  "possession,  custody  or  control". 

Title  III  makes  sense  as  a  means  of  expediting  Federal  Trade  Commission 
activity  consistent  with  due  process  requirements. 

Title  V  is  badly  needed  in  view  of  the  large  number  of  mergers  in  the  present 
economy  and  the  difficulty  of  separation  once  merger  occurs. 

The  strengthening  of  Title  IV,  the  pt.rens  patriae  section,  will  serve  as  a  neces- 
sary detriment  to  antitrust  violations.  By  allowing  the  state  Attorneys  General 
to  file  antiturst  actions  as  parens  patriae  for  its  citizens,  this  section  gives  indi- 
vidual consumers  protection  where  collective  harm  is  great,  but  harm  to  single 
consumers  is  not  enough  to  compel  private  action.  It  codifies  and  clarifies  case 
law  in  this  area.  See,  In  re  Antibiotic  Antitnist  Actions.  333  F.  Supp.  278,  284 
(S.D.N.Y.),  afd.  449  F.  2d  119  (2d  Cir.  1971).  It  allows  the  Attorney  General 
to  act  as  representative  of  a  class  of  persons  within  the  state  who  have  been 
damaged.  It  could  serve  as  an  alternative  to  private  class  action  procedures 
which  have  been  limited  in  recent  decisions.  Eisen  v.  Carlisle  &  Jaccpuelin,  417 
U.S.  1.56  (1974). 

The  Attorney  General  can  also  act  as  parens  patriae  and  sue  for  damages  to 
the  general  economy  of  the  state.  This  essential  pro\-ision  ^vill  enable  these  polit- 
ical units  to  recover  for  economic  losses  occasioned  l)y  illegal  conspiracies  re- 
straining trade.  Such  recoverv  was  intimated  long  ago  in  Georgia  v.  Pennsylvania 
Railroad  Company,  324  U.S.  439  (1945). 

These  provisions  cannot  be  attacked  on  the  ground  that  the  damages  included 
are  speculative.  Damages  in  antitrust  suits  are  often  speculative.  As  the  Supreme 
Court  suggested  in  a  leading  case.  Zenith  Corp.  v.  Hazeliine  Research,  Inc.,  401 
U.S.  321  a971): 

"In  antitrust  and  treble  damage  actions,  refusal  to  reward  future  profits  as 
too  speculative  is  equivalent  to  holding  that  no  cause  of  action  has  accrued  for 
any  but  those  damages  already  suffered.  In  these  instances,  the  cause  of  action 
for  future  damages,  if  they  ever  occur,  will  accrue  only  on  the  date  they  are 
suffered.  Thereafter,  the  plaintiff  may  sue  to  recover  them  at  any  time  within 
four  years  of  the  conduct  from  which  they  flowed,  would  be  forever  inca,pable 
of  recoverj',  contrary  to  the  Congressional  purpose  that  private  actions  serve 
as  a  bulwark  of  antitrust  enforcement,  and  that  the  antitrust  laws  fully  protect 
victims  of  the  forbidden  practices  as  well  as  the  public." 

The  damages  can  be  computed  in  relation  to  the  unjust  enrichment  of  the 
corporation  rather  than  the  precise  measure  of  injury  to  the  individual  consumer. 
Damages  to  a  state  may  be  computed  on  the  basis  of  decreased  production  and 
increased  unemployment  and  welfare  benefits  expended.  The  standards  given 
in  the  Bill  provide  guidelines  for  such  computations. 
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Cortainh^  Professor  Handler's  concepts  of  privity  and  damages  as  expressed 
in  his  statement,  are  neither  good  law  nor  good  sense.  The  law  provides  and 
should  provide,  remedies  where  wrongs  occur.  The  fact  that  individual  damages 
may  be  small  but  the  aggregate  amount  flowing  from  the  wrong  may  be  large, 
should  represent  a  challenge  to  the  Congress  and  the  Courts  rather  than  an 
excuse  for  the  wrongdoer  to  keep  the  fruits  of  his  illegal  activity. 

I  believe,  however,  application  of  this  provision  should  be  limited  by  express 
language  to  natural  persons.  The  Bill  is  designed  to  protect  consumers  whose 
resources  are  insufficient  to  bring  their  own  suits.  I  would  agree  with  antitrust 
chief  Mr.  Thomas  E.  Kauper  that  the  dissimilarity  betvveen  claims  brought  by 
consumers  and  corporations  may  unnecessarily  add  to  the  difficulties  of  litigation. 

Allowing  the  U.S.  Attorney  General  to  sue  where  a  state  Attorney  General 
does  not,  will  greatly  promote  antitrust  enforcement.  A  state  Attorney  General 
will  be  more  conscientious  pursuing  violators;  and,  the  consumer  Avill  not  be 
deprived  redress  because  a  state  Attorney  General  is  lax  or  understaffed  or  other- 
wise unable  to  pursue  legitimate  claims.  It  also  allows  the  Government  to  settle 
both  civil  and  criminal  claims  against  the  defendant  at  one  time.  The  ninety  day 
notification  requirement  and  the  opportunity  for  state  action  help  to  balance 
the  interests  of  federalism  with  those  of  strong  antitrust  enforcement. 

The  state  should  recover  treble  damages  for  harm  sustained  in  connection  with 
federally  funded  state  programs  affected  by  antitrust  violations.  However,  the 
Federal  Government  needs  no  incentive  to  enforce  antitrust  laws,  "a  heavy 
responsibility  with  which  it  is  already  charged."  Hawaii  v.  Standard  Oil  Company, 
405  U.S.  2.5i,  276  (1971).  Section  4E  of  this  title  should  be  made  more  explicit 
on  this  point. 

Title  VI  of  the  Bill  permits  the  use  of  nolo  contendere  pleas  in  a  criminal  case 
as  prima  facie  evidence  in  civil  antitrust  suits.  There  is  no  real  difference  between 
a  plea  of  guiltj'  and  a  plea  of  nolo  contendere.  Both  pleas  make  the  party  guilty 
for  criminal  purposes  subject  to  the  same  penalty.  Those  who  plead  nolo  must 
believe  they  will  be  found  guilty  b}^  the  Court.  Both  pleas,  in  logic,  should  have 
the  same  collateral  estoppel  effect.  But,  while  the  fine  imposed  under  a  nolo  plea 
is  no  more  than  a  "slap  on  the  wrist"  to  big  corporations,  guilty  pleas  have  been 
used  in  many  instances  as  prima  facie  evidence  in  subsequent  civil  suits.  Armco 
Steel  Corp.  v.  State  of  North  Dakota,  376  F.  2d  206  (1967). 

Court  has  suggested  that  by  Section  5  of  the  Clayton  Act,  "Congress  intended 
to  confer,  subject  only  to  a  defendant's  enjoyment  of  its  day  in  Court  against 
a  new  partj^,  as  large  an  advantage  as  the  doctrine  of  collateral  estoppel  would 
afford  had  the  Government  brought  suit."  Emich  Motors  Corporation  v.  General 
Motors  Corporation,  340  U.S.  558  (1951).  It  is  time  the  anomaly  between  these 
two  pleas  is  erased. 

The  change  in  the  effect  of  the  nolo  plea  will  aid  private  individuals  in  their 
suits.  It  is  part  of  the  purpose  of  the  Sherman  and  Clayton  Acts  to  have  private 
suits  act  as  a  deterrent  to  anticompetitive  behavior.  As  Justice  Brennan  suggested, 
"Private  litigants,  encouraged  by  the  hope  of  treble  recovery,  [arc]  seen  as  a 
major  instrument  of  antitrust  enforcement,  supplemented  by  criminal  prosecutions 
and  civil  forfeiture  actions  brought  by  the  Federal  Government."  Hawaii,  405 
U.S.  at  275.  Private  individuals  will  now  be  more  encouraged  to  luring  suits, 
knowing  that  their  burden  of  proof  is  reduced  and  their  chance  of  success  is 
greatly  increased. 

This  provision  also  allows  for  more  efficient  litigation.  Retrial  of  these  civil 
cases  would  needlessly  increase  the  costs  of  private  suits,  misuse  court  time  and 
impose  heavy  burdens  on  private  individuals  by  requiring  them  to  go  through 
discovery  of  the  same  documents  and  testimony  that  were  reviewed  previously 
in  the  earlier  suit.  The  Government  has  these  papers.  The  Court  already  has 
heard  these  facts.  The  use  of  the  nolo  plea  as  prima  facie  e\idence  would  reduce 
the  cost  of  suit  to  the  private  litigants  as  well  as  save  Court  time  and  effort. 
This  is  important  today  Avhen  expeditious  use  of  Court  resources  has  the  highest 
of  priorities. 

To  further  this  effective  use  of  Court  time,  private  litigants  also  should  be  given 
access  to  other  materials  used  by  the  Government  in  its  investigations,  such  as 
non-confidential  material  and  reports  of  Grand  Jury  findings.  In  making  available 
to  private  litigants  this  investigative  material  previously  obtained  by  the  Govern- 
ment in  antitrust  actions,  the  burdens  of  private  suits  will  be  further  minimized. 

The  great  weight  this  plea  of  nolo  will  be  accorded  will  not  remove  flexibility 
from  Government  antitrust  enforcement.  Defendants  will  still  be  free  to  plead  if 
they  desire  to  do  so.  A  rebuttable  presumption  cuts  off  no  defense,  interposes  no 
obstacles  to  a  full  consideration  of  all  the  issues  and  takes  no  question  of  fact  from 
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either  jury  or  Court.  See,  Farminqton  Dowell  Produce  Co.  v.  Forsler  Mfg.  Co.,  421 
F.  2d  61,  75  (1970).  No  one  is  deprived  of  "a  day  in  court".  The  issues  are  merely 
simplilied.  ,   ,       .  . ,  ,  ,    ,    , 

In  addition,  I  strongly  siippprt  Tittle. Vlt,  particularly  Section^  701.  There  is 
simply  no  valid  reason  why  the  reach  of  the  Clayton  Act  should  be  less  than  that  of 
the  Sherman  Act.  ,  .  - 

In  view  of  the  recent  Supreme  Court, decision  in  Gulf  Oil  Company,  v.  Copp, Paving 
Co.,  Inc.,  1974-2  Trade  Cases,  1175,402  (U.S.  Sup.  Ct.),  it  is  obvious  that  the 
Courts  will  take  even  a  more  restrictive  view  of  tlie  "in  commerce"  provisions  of 
the  Clayton  Act  including  the  Robinson-Patmau  provisions  than  they  have  in 
the  past.  Congressioiial  action  here  will  make  unnecessary  further  litigation  on  this 
point  and  make  the  Clayton  Act  an  equal  partner  of  the  Sherman  Act  as  Congress 
originally  intended.  ; 

Section  703  of  Title  VII  will  also  act  as  a  useful  measure  in  strengthening  the 
hands  of  the  Courts  in  dealing  with  multinational  companies.  Since  most  major 
corporations  are  multinational,  thi§  section  is  most  important. 

It  codifies  Court  remedies  for  failure  of  any  person  to  furnish  discovery  or 
evidence  on  the  ground  that  a  foreign  statute  prohibits  compliance.  Although 
Rule  37  may  include  stricter  language,  the  Bill  does  show  Congressional  intent  that 
the  Court  deal  harshly  with  such  a  situation.  For  these  reasons,  I  favor  this 
section. 

Finally,  I  would  like  to  comment  on  the  amendment  to  the  Bill  proposed  by 
Senator  Bayh.  I  applaud  the  proposal  as  a  means  to  revitalize  Section  2  of  the 
Sherman  Act.  It  enables  the  Government  to  reach  unreasonable  restraints  of 
trade  without  defining  the  relevant  market  or  proving  a  dangerous  probability  of 
success  in  the  attempt  to  monopolize  that  market.  Such  legislation  is  certainly 
needed  to  curtail  exclusionary  activities  aimed  at  competitors.  However,  the 
language  of  the  amendment  is  so  inclusive  as  to  transform  some  visual  business 
practices  into  criminal  conduct.  I  would  suggest  that  the  Bill  state  merely  that 
imilateral  attempts  to  restrain  trade  and  the  use  of  predatory  practices  toward 
that  end  be  a  violation  of  the  Act. 

I  also  support  the  civil  penalty  of  not  more  than  20%  of  gross  revenue  received 
by  the  corporation  during  the  period  of  an  antitrust  violation.  This  additional 
remedy  makes  it  less  likely  that  the  violator  would  gain  economically  by  its 
anticompetitive  activities.  In  doing  so,  this  provision  would  add  to  the  present 
remedies  and  provide  a  more  effective  deterrent  against  antitrust  violations. 

The  Bill,  together  with  the  proposed  amendment  would  effect  a  greatly  needed 
re-enforcement  of  the  present  antitrust  laws;  it  would  expedite  Court  procedures; 
give  added  weight  to  antitrust  enforcement;  and  further  the  Congressional 
policies  of  promoting  competition  and  a  free  economy.  I  support  the  Act,  with  the 
minor  changes  I  have  recommended  today  and  urge  swift  passage  of  this  Bill 
into  law. 

wSenator  Hart.  Now,  our  next  witness  whom  we  welcome  and  ex- 
press regret  that  we  have  inconvenienced,  is  Jonathan  Rose,  professor 
of  hiw  at  Arizona  State  tiniversity. 

STATEMENT  OF  PSOE.  JONATHAN  HOSE,  COLLEGE  OF  LAW,  ASIZONA 
STATE  UNIVEESITY,  TEMPE,  ARIZ. 

Professor  Rose.  Thank  you,  Senator  Hart.  I  first  want  to  express 
my  appreciation  to  the  committee  for  offering  me  the  opportunity  to 
testify  on  what  I  think  is  a  very  important  change  in  the  antitrust 
laws,  the  authority  for  the  parens  patriae  suits. 

I  want  to  allay  any  fears  that  I  intend  to  read  my  statement.  I 
have  prepared  a  very  length}''  statement  on  a  number  of  questions  of 
public  policy  and  constitutionality.  I  would  ask  that  it  be  submitted 
for  the  record.^ 

I  will  briefly  summarize  some  points,  and  deal  ^vith  some  other 
issues  that  have  come  before  the  committee  during  the  testimony  of 
previous  witnesses. 

1  See  p.  484. 
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I  think  the  general  need  for  parens  patriae  authority  has  been  well 
illustrated.  We  are  dealing  in  large  part  with  price  fixing,  and  we  are 
dealing  in  Targe  part  with  cases  involving  nnmerotis  individual  con- 
sumers who  have  small  claims. 

I  think  that  I  have  documented  in  my  statement,  that  rule  23  has 
really  failed  as  an  effective  remedy,  and  the  common  law  doctrine  of 
parens  patriae  has  been  refused  extension. 

I  think  Mr.  Lerman,  in  his  remarks,  is  unduly  optimistic  about  the 
future  of  rule  23  as  a  remedy  here.  I  think  some  of  the  aftermath  of 
the  Eisen  case,  and  particular  cases  like  the  Kline  decision  in  th6  9th 
circuit  show  that  some  courts  are  going  to  show — if  this  is  possible 
to  believe— even  greater  hostilities  than  the  2d  circuit  did  in  Eisen. 

I  think  Mr.  Handler's  suggestion,  that  we  are  sort  of  stealing  the 
claim  of  a  private  antitrust  consumer,  is  just  not  accurate.  What  we 
are  dealing  with  is  one  person,  the  individual  consumer,  whb  has  not 
found  an  effective  remedy  for  his  antitrust  injuries.  I  v/ould  add, 
although  this  is  dealt  with  in  some  detail  in  my  statement,  that  I 
believe  the  bill  ought  to  be  limited  to  recovery  on  behalf  of  natural 
persons. 

I  think  that  the  quotation  I  have  lised  on  the  front  of  my  statement, 
regarding  the  jjrofitability  of  price  fixing  indicates  the  general  need 
for  this  bill. 

I  thmk  that  the  recent  article  in  Business  Week,  from  where  I  took 
this  quotation^ 

Senator  Hart.  I  just  tore  that  off  of  your  cover  page.  I  am  going  to 
put  it  in  my  pocket.  I  am  glad  now  that  you  are  going  to  confitm  that 
it  did,  in  fact,  appear  in  Business  Week. 

[Quotation  follows :] 

When  you're  doing  $.30-million  a  year  and  stand  to  gain  $.3-million  by  fixing 
price?,  a  $30,000  fine  doesn't  mean  much.  Face  it,  most  of  us  would  be  willing  to 
spend  30  daj's  in  jail  to  make  a  few  extra  iiiillion  dollars. — Former  vice-president, 
Phoenix  bakery  firm  indicted  for  price  fixing.  Business  Week,  June  2,  1&7.5,  p.  48. 

Professor  Rose.  I  have  a  copy  of  the  issue  in  my  briefcase!  I  would 
be  glad  to  send  a  copy  to  the  committeie. 

I  think  the  whole  article  makes  one  thing  clear :  price  fixing  will 
continue  until  it  is  unprofitable  to  engage  in  that  type  of  activity. 

The  quote  that  I  used  is  a  rather  striking  example,  but  the  whole 
thrust  of  the  article,  which  is  interviews  with  a  number  of  industry 
people,  many  of  whom  have  been  convicted  of  price  fixing,  is  that  it 
is  a  way  of  life  in  the  industry,  and  it  mil  continue  until  it  is  un- 
profitable to  d6  so.  And  it  will  not  become  unprofitable  to  do  so  until 
you  add  new  kinds  of  remedies  to  the  antitrust  laws  such  as  parens 
patriae  authority.  I  heartily  endorse  everything  that  Mr.  Kohn  said 
in  his  testimony  a  few  minutes  ago. 

I  think  you  have  had  consumers  here  looking  for  a  remxcdy,  and  they 
have  gone  from  the  proverbial  pillar-to-post,  rule  23  and  the  Attorne3^ 
General  under  existmg  law,  and  they  have  come  up  empty-handed. 

If  I  can  read  a  couple  of  lines  from  my  statement,  I  think  a  rather 
interesting  situation  results.  Antitrust  violators,  those  who  injure  a 
large  number  of  consumers  with  small  claims,  obtain  a  certain  amount 
of  immunity  in  the  process.  And  this,  of  course,  diminishes  the  de- 
terrent effects  of  the  antitrust  laws,  and  more  importantly,  under- 
mines the  congressional  purpose  in  affording  treble-damage  actions 
for  their  deterrent  effect. 
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As  a  matter  of  fact,  a  certain  dilemma — one  not  without  irony — 
has  developed.  The  greater  number  of  persons  who  are  injured  by  an 
antitrust  violation,  the  less  chance  the  transgressors,  normally  price 
fixers,  have  of  being  effectively  sued  by  those  injured,  and  the  greater 
chance  they  have  of  retaining  the  profits  of  their  illegal  activities. 

It  seems  to  me  that  what  emerges  now  as  an  appropriate  solution 
to  that  problem  is  a  parens  patriae  action  by  the  State  attorney 
general,  and  I  strongly  endorse  the  bill,  for  the  variety  of  reasons. 
In  summary  the  bill  that  this  committee  has  drafted,  answers  many 
of  the  problems  raised  b}^  the  courts  and  commentators  in  the  rule  23 
context,  and  many  of  the  complaints  in  the  common  law  parens  patriae 
actions.  And  that  is  all  dealt  with  thoroughly  in  my  statement.  I 
will  not  go  into  it  again. 

I  might  add  one  thing  that  I  have  not  talked  about  in  my  statement. 
It  seems  to  me  that  it  is  very  appropriate  to  give  this  role  to  the  State 
attorneys  general.  It  is  very  much  in  the  spirit  of  what  we  call  co- 
operative federalism.  They  are  very  interested  in  doing  thii .  The 
people  who  are  injured  live  in  their  States.  They  have  the  duty  to 
protect  those  people.  They  are  the  enforcers  of  the  State  law  on  con- 
sumer protection  as  well  as  the  other  laws  that  protect  the  health 
and  welfare  of  consumers. 

I  spoke  last  night  with  Attorney  General  Bruce  Babbitt  of  Arizona, 
for  whom  I  am  setting  up  an  antitrust  enforcement  program  this 
summer.  He  particularl}'-  asked  me  to  put  his  views  into  the  record. 
He  strongly  endorses  the  concept  of  parens  patriae.  He  thinks  it  is  the 
type  of  thing  that  State  attorne.ys  general  ought  to  be  doing.  General 
Babbitt  was  elected  last  November  and  he  has  started  a  vigorous 
program  of  enforcing  laws  involving  consumer  protection  and  anti- 
trust. He  wanted  his  strong  support  of  this  bill  made  public. 

Departing  from  the  general,  let  me  deal  ^vith  some  of  the  problems 
that  have  been  raised  by  the  prior  witnesses. 

There  has  been  a  substantial  claim  that  the  notice  provisions  in 
the  bill  are  unconstitutional.  I  have  dealt  ^\'ith  this  in  great  length 
in  my  statement  so  I  mil  just  deal  with  it  very  briefly  in  summar}'. 

In  the  first  place,  the  claims  made  are  supported  by  no  analysis, 
and  they  really  read  the  cases  improperly  and  fail  to  distinguish 
those  cases  where  the  Supreme  Court  has  held  that  notice  by  publica- 
tion is  unconstitutional. 

There  are  a  number  of  reasons  why  I  strongly  feel  that  notice  by 
publication,  in  principle,  is  constitutional  in  parens  patriae  actions. 
I  mil  summarize  those  reasons,  although  they  are  spelled  out  in  much 
greater  detail  in  my  statement. 

The  nature  and  the  size  of  the  claims,  the  difficulty  and  the  cost  of 
giving  notice,  the  adequacy  of  representation  b}^  the  State  attornej's 
general,  the  damage  provisions  that  are  in  section  4(c)  and  the  strong 
governmental  interests  in  affording  a  way  of  reimbursing  consumers 
who  are  injured  in  general,  in  particular  those  who  are  injured  by 
antitrust  violations. 

The  clear  answer  is,  that  the  constitutional  test — the  due  process 
test — is  a  practical  one.  And  I  think  all  those  reasons  that  I  have 
suggested  strongly  suggest  that  notice  by  publication,  in  general, 
is  constitutional.  I  have  talked  this  matter  over  with  several  procedure 
teachers  on  m}'  own  faculty  and  around  the  country,  and  the}--  agree 
with  my  conclusion. 
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I  think  there  are  some  particular  problems  with  the  specific  notice 
provision  which  is  in  S.  1284.  The  amendments  that  would  be  necessary- 
are  dealt  mth,  in  some  detail,  in  my  statement.  I  w^ould  be  happy  to 
give  whatever  assistance  the  staff  may  wish  in  pursuing  those  amend- 
ments. I  do  not  feel  it  is  really  necessary  to  go  into  that  detail  now. 

I  will  rest  on  my  statement  regarding  damages  to  the  general 
economy,  and  the  last  thing  I  want  to  take,  which  has  caused  the 
most  controversy,  is  the  concept  of  recovery  of  aggregate  damages. 

I  think  the  first  point  to  make  is,  that  if  you  desire  to  increase  the 
deterrent  effect  of  the  antitrust  laws,  and  give  State  attornej^s  general 
the  right  to  sue,  it  will  not  be  meaningful  unless  you  have  recovery  of 
aggregate  damages.  If  he  has  to  go  in  and  prove  each  claim  and  parade 
on  every  citizen  of  the  State  who  bought  price-fixed  bread  or  price- 
fixed  drugs  or  price-fixed  eggs,  the  parens  patriae  authority  will  not 
be  meaningful. 

The  major  issues  that  have  been  raised  by  the  other  witnesses  before 
this  committee  involve  constitutional  problems  and  what  I  would 
call  administrative  problems. 

Again,  on  the  constitutional  issue,  I  think  one  point — and  this 
has  been  raised  by  Mr.  Lerman  in  his  statement.  Professor  Handler, 
and  Mr.  Shapiro — one  point  to  make  is  that  the  issue  was  not  decided 
in  the  Eisen  case  or,  what  is  familiarly  called,  Eisen  III. 

It  is  true  there  is  language  in  Eisen  III  that  suggests  that,  what 
they  call  fluid  class  recovery,  may  raise  problems  under  the  due 
process  clause. 

I  would  make  a  couple  of  points.  In  the  first  place,  that  is  not  what 
Eisen  III  really  decided,  which  was  that  rule  23  did  not  authorize 
this  type  of  recovery.  It  was  not  necessary  to  reach  any  constitutional 
question. 

Moreover,  commentators  have  criticized  that  comment  as  wrong 
as  well  as  unnecessary. 

Third,  there  is  subsequent  language  in  the  opinion  that  says  Con- 
gress has  the  power  to  fashion  a  remedy.  That  certainly  is  somewhat 
inconsistent  with  the  statement  about  due  process. 

And  fourth,  when  the  Supreme  Court  took  the  case,  they  did  not 
rule  on  that  issue,  and  that  portion  of  the  second  circuit's  opinion 
was  vacated. 

So  the  issue  was  not  decided  in  the  Eisen  case. 

Moreover,  to  the  extent  that  these  persons  imply,  the  issue  has 
been  decided,  it  implies  that  there  exists  a  body  of  case  law  that  in 
fact  does  not  exist. 

In  my  limited  research,  I  found  three  cases  that  dealt  w^ith  this 
particular  issue.  One  was  Eisen,  one  was  another  case  that  relied 
completely  on  Eisen  saying  nothing  else,  and  the  other  was  in  Judge 
Lord's  opinion  in  the  Antibiotics  case,  which  has  full  analysis  of  the 
issue.  And  most  of  the  commentators  think  that  it  would  not  be 
unconstitutional  to  allow  recovery  of  aggregate  damages. 

Finally — and  I  think  this  is  the  most  important  thing  about  the 
entire  aspect  of  the  bill,  and  particularly  aggregate  damages — the 
arguments  about  unconstitutionality  and  the  arguments  about  the 
administrative  problems,  and  this  huge  smokescreen  about  the 
passing-on  defense,  which  makes  the  whole  testimony  look  like  a 
debate  on  the  Hanover  Shoe  case,  fails  to  really  understand  what  the 
effect  of  tliis  bill  on  substantive  antitrust  law. 
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This  is  not  a-  bill  that  says  State  attorneys  general  can  sue  to 
enforce  the  claims  of  private  individuals.  What  this  law  says  is  that 
the  State  is  clamaged  under  the  Federal  antitrust  laws  when  consumei-s 
who  live  there  pay  more  because  of  price  fixing.  It  is  the  State  who  is 
injurecl. 

If  I  can  just  read  a  brief  portion  of  my  testimony  because  I  think 
that  this  is  the  most  important  and  very  confusing — I  am  reading 
from  page  28,  the  bottom  of  page  28  of  my  statement.^ 

Moreover,  thesf^  arguments  of  unconstitutionality  are  even  weaker  in  the 
context  of  parens  patriae  actions  under  Section  4(c)  than  they  are  in  the  rule  23 
class  action  context.  The  claim  that  section  4(c)  involves  a  denial  of  due  process 
and  right  to  jury  trial  fails  to  appreciate  the  substantive  effect  on  title  IV. 
[On  antitrust  law.]  Section  4(c)  changes  substantive  antitrust  law.  It  substitutes 
the  claim  of  the  State  as  parens  patriae  in  place  of  individual  claims,  except 
people  who  decide  to  opt  out  under  subsection  (b)(2).  Not  only  does  Section  4(c) 
authorize  the  States  to  sue  as  parens  patriae,  but  it  is  no  longer  a  question  of 
individual  liability.  Antitrust  violators  are  now  liable  to  the  State,  who  acts  in 
place  of  its  citizens.  The  state,  of  course,  has  no  right  to  keep  them  out. 

They  receive  it  in  a  sense  as  a  trustee,  and  thej^  have  to  pay  out  the 
cla,ims  that  are  made  against  the  funds,  the  rest  going  to  the  general 
welfare. 

All  these  arguments  about  unconstitutionality^ — and  passing  on — 
fail  to  realize  that  we  are  not  talking  about  the  State  attorn e}'  general 
suing  to  enforce  an  individual  claim.  This  bill  changes  the  substantive 
antitrust  law.  It  says  that  when  3"ou  have  people  who  live  in  your  State 
that  have  to  pay  more  because  of  price  fixing,  the  State  is  injiu'ed. 
Except  Congress  is  going  to  say  that  the  State  does  not  get  to  keep 
all  that  money.  It  has  to  give  it  to  people  who  can  come  in  and  show 
thev  bou2"lit  something  and  v/ere  damaged. 

Now,  there  just  seems  to  me  no  doubt  that  Congress  has  the  con- 
stitutional power  to  do  that;  both  because  of  the  broad  power  it  has 
under  the  commerce  clause,  and  because  of  the  demise  of  substantive 
due  process. 

I  can  deal  briefly  with  some  of  the  administrative  problems  that 
have  been  raised  regarding  the  passing-on  defense.  In  the  first  jilace, 
many  of  these  problems  are  eliminated  if  you  limit  classes  to  natural 
persons,  individual  consumers.  Second,  they  only  exist  wdiere  the 
consumer  was  not  a  direct  purchaser.  So  it  should  be  clear  we  are  not 
talking  about  all  the  cases. 

The  notion  of  duplicative  recovery  oversimplifies  completely  how 
pricing  works  in  an  industry.  Take  a  case  where  we  have  a  chain  of 
distribution  where  the  price  fixer  sells  to  the  wholesaler,  who  sells  to 
the  retailer,  who  sells  to  the  consumer.  In  the  first  place,  all  this  argu- 
ment about  passing-on,  seems  to  assume  that  either  ever^-thing  is 
passed  on  or  everything  is  absorbed.  But  that  is  just  not  true. 

As  a  matter  of  theoretical  economics,  ever^^thing  will  be  passed 
on  if  demand  is  totally  inelastic;  everj^thing  will  be  absorbed  if  it 
is  totally  elastic.  But  neither  is  likely  to  be  the  case. 

In  most  cases,  part  of  the  overcharge  will  be  absorbed  by  whom- 
ever buys  directly,  and  part  will  be  passed  on. 

Second,  as  a  practical  matter,  it  fails  to  understand  how  consumers 
are  additipnalh^  injured  by  the  wa}^  in  which  f^rms  price  theij-  products. 

1  See  p.  498. 
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Let  me  use  a  simple  example.  If  bread  producers  fix  the  price  of 
bread,  and  let  us  say  they  are  selling  it  at  10  cents  a  loaf  to  a  store — 
this  is  not  realistic  in  terms  of  the  general  prices.  So  maybe  we  should 
talk  about  ^\ddgets  as  law  professors  like  to  talk  about  rather  than 
the  real  things  like  bread — but  if  they  are  selling  widgets  at  10  cents 
to  the  store,  and  they  price  fix  it  and  they  raise  it  to  12  cents,  and 
the  store  marks  it  up  40  percent.  The  store  was  selling  it  at  14  cents 
before.  They  just  do  not  add  2  cents  on  and  sell  it  at  16  cents.  They 
mark  up  the  new  price  40  percent.  So,  in  effect,  ihe}^  are  selling  it 
at  17  cents. 

Thus  because  stores  use  percentage  markup,  not  onh^  does  the 
consumer  pay'  part  of  the  original  overcharge,  but  he  paj^s  an  extra 
amount  because  the  store  marks  up  a  percentage  on  the  price  they 
have  been  charged.  In  many  cases  they  just  do  not  simxpl^'^  add  on 
arithmetically  the  amount  of  the  overcharge. 

So  this  whole  business  about  passing-on  sort  of  obfuscates  the 
issue,  and  oversimplifies  it. 

I  think  Professor  Handler's  and  Mr.  Shapiro's  arguments  do  the 
same  thing,  and  they  just  sunply  misunderstand  what  this  bill  does 
as  a  matter  of  substantive  antitrust  law. 

Mr.  Shapiro's  statement  is  an  interesting  treatise  on  the  law  re- 
garding the  right  of  consumers  to  recover  under  existing  section  4. 
But  that  is  not  what  this  bill  deals  with.  This  is  a  new  section  of  the 
antitrust  law. 

It  is  important  for  the  bill  to  m.ake  clear,  as  well  as  the  report, 
that  the  riglit  of  the  State  attorne}^  general  to  recover  does  not  depend 
on  whether  the  individuals  who  can  claim  against  the  fund  could 
sue  under  existing  section  4. 

The  attorney  general,  when  he  sues,  should  not  be  burdened  by 
the  claims  tha"t  would  be  raised  under  the  passing-on  defense,  and 
some  of  the  m-ore  perverse  notions  of  standing  like  the  Mangano 
decision.  And  he  should  not  have  to  prove  that  the  people  who  can 
later  come  in  and  claim  against  this  fund  independent!}'  would  have 
had  standing  to  sue.  That  is  not  what  this  bill  sa^-s. 

This  bill  says  the  State  is  injured  when  people  who  live  there  have 
to  pay  more  because  of  price  fixing.  And  it  removes  these  problems. 

If  It  is  felt  that  perhaps  the  bill  does  not  make  that  clear  enough 
since  there  has  been  some  confusion,  I  would  be  happy,  again,  to 
assist  the  staff  with  whatever  their  desire  is  in  redrafting. 

I  will  say,  in  conclusion,  that  I  do  not  mean  to  imply.  Senator  Hart, 
that  there  will  never  be  a  problem  of  determining  how  much  injury 
there  has  been  to  the  State  under  a  parens  patriae  action. 

But  it  seems  to  me  this:  That  tlie  issue  before  Congress  is  whether 
the  problems  are  so  overwhelming  that  you  should  not  give  them  to  the 
courts. 

Unlike,  apparently,  many  of  the  witnesses  who  have  testified  here, 
I  have  a  great  deal  of  confidence  that  the  courts  can  deal  with  many 
of  these  problems.  They  are  not  so  overwhelming.  After  all,  the  per  se 
rule  is  judicially  created,  the  rule  of  reason  is  judicial^  created,  the 
notions  of  target  area  and  direct/mdirect. 

The  courts  have  shovvH  a  great  deal  of  capacity,  m  antitrust  and 
other  areas,  to  work  out  problems.  I  think  that  the  burden  of  proof 
ought  to  be  on  the  defendant  in  any  case,  if  we  have  a  sale  to  the  whole- 
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saler  and  then  to  the  retailer  and  then  to  the  consumer,  to  come  in 
and  say:  "Your  Honor,  the  State  attorney  general  here  is  trying  to 
collect  for  damage  that  was  not  caused  to  his  State.  I  can  show  you 
that,  in  fact,  part  of  that  overcharge  was  borne  by  the  retailer,  and  it 
should  not  be  recovered  by  the  attorney  general."  All  that  is  required 
constitutionally  is  that  the  defendant  be  given  his  day  in  court  on  that 
issue  to  show  that  the  State  was  not  injured.  And  if  he  can  prove  that 
the  attorney  general  is  trying  to  recover  too  much  money,  fine,  let 
him  prove  it.  But  the  burden  of  proof  ought  to  be  on  him. 

And  to  the  extent  that  it  cannot  be  proven  clearly,  what  you  then 
have  is  a  choice  between  overcompensation  to  people  who  have  been 
injured,  or  underdeterrence  to  antitrust  violators. 

And  the  answer  that  Congress  and  the  courts  have  given  for  years 
is  rather  clear:  The  choice  you  make  is  to  overcompensate  rather  than 
underdeter.  That  is  the  whole  theory  behind  treble-damage  actions. 
Language  can  be  found  in  numerous  antitrust  opinions  supporting 
that.  And  I  have  a  great  deal  of  confidence  that  the  courts  can  work 
out  whatever  problems  may  exist  regarding  problems  of  measurement 
and    duplicative   recovery. 

But  I  do  not  want  to  make  it  seem  that  it  is  just  simply,  j^ou  waltz 
in  and  you  pull  out  your  adding  machine,  and  you  just  say:  "It  is 
$1  million.  Pay  it  over." 

Defendents  are  there.  They  can  riiise  their  defenses.  They  can  call 
their  witnesses.  They  can  try  to  prove  whatever  they  think  is  relevant. 
If  they  cannot  convince  the  judge,  the  policy  issue  then  is  one  between 
overcompensation  or  underdeterrence.  And  I  think  there,  in  the  anti- 
trust tradition,  the  answer  is  clear. 

I  hope  I  have  not  taken  more  than  my  proverbial  10  minutes,  but  I 
wanted  to  deal  with  some  matters  that  were  not  dealt  with  in  my 
prepared  statement. 

I  would  be  glad  to  answer  whatever  questions  that  you  may  have. 

Senator  Hart.  Your  statement,  whatever  the  time  is,  is  useful, 
and  your  observations,  especially  as  they  reminded  us  that  this  is  a 
new  antitrust  action  under  section  4  of  the  Clayton  Act.  I  think  it  is  a 
very  good  record.  Thank  you. 

Mr.  O'Leary? 

Mr.  O'Leary.  Professor,  do  j^ou  have  a  copy  of  the  bill  there  with 
you? 

Professor  Rose,  Yes;  I  do. 

Mr.  O'Leary.  If  you  will  turn  to  page  19  of  the  bill,  and  go  doAvn  to 
line  12. 

Now,  I  gather  what  j^ou  are  telling  us  is  that  perhaps  we  did  a  poor 

job  of  draftsmanship,  in  effect,  in  the  outset,  and  we  could  have 

avoided  a  lot  of  confusion  if  we  had  just  said  something  as  follows: 

delete  "as  parens  patriae",  and  just  say  "on  behalf  of",  and  insert 

"natural"  between  "the"  and  "persons." 

And  the  legislative  history  would  make  clear  that  means  consumers 
-or  individual  consumers  residing  in  that  State  with  respect  to  damages 
sustained  from  antitrust  violations. 

And  then  after  that,  just  delete  everything  else  in  that  subsection  1. 

Professor  Rose.  I  do  not  really  think,  Mr.  O'Leary,  that  the  drafts- 
manship was  as  poor  as  you  inferred.  I  had  no  trouble  understanding, 
if  you  read  the  cases,  exactly  what  the  committee  intended. 
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I  think  the  fault  may  he  more  with  those  who  were,  hopefully, 
misunderstanding  what  the  committee  intended. 

Let  me  say  this:  I  think  that  the  words  "on  behalf  of"  you  suggest, 
gives  me  some  trouble.  Obviously,  it  is  difficult  to  draft  orally  be- 
tween us. 

I  would  give  several  caveats,  and  I  would  be  happy  to  draft  some- 
thing for  you.  I  would  not  use  the  word  "injury"  regarding  consumers, 
first  of  all,  because  it  has  an  established  meaning  under  section  4,  that 
would  permit  a  court  to  say  "Well,  injury,  that  brings  in  this  whole 
problem  of  standing." 

I  would  talk  about  "damage"  to  consumers.  I  would  make  it  clear 
that  the  State  is  not  so  much  acting  on  behalf  of  consumers,  but  that 
Congress  is  declaring  that  a  State  is  injured  under  the  antitrust  laws 
"when  people  who  live  there  are  damaged  because  of  price  fixing,  and 
that  the  State  may  secure  monetary  and  other  relief,  and  that  the 
claim  is  one  of  the  State,  but  that  it  has  to  pay  part  of  the  money  over. 

I  think  that  you  want  to  avoid  using  the  word  "injury"  when  you 
talk  about  the  individuals,  because  it  brings  back  this  whole  standing 
issue  that  Mr.  Shapiro  has  dealt  with  in  such  length  in  his  statement. 

I  think  there  are  other  ways  that  the  language  can  be  clarified,  as 
well  as  in  the  report,  to  make  it  clear  that — as  it  was  perfectly  clear 
to  me — I  think  if  you  read  the  cases,  it  is  quite  clear  exactly  what 
Congress  is  intending  to  do  here — and  to  make  it  clear  that  it  is  not 
the  State  suing  as,  sort  of,  the  lawyer,  because  individuals  cannot 
aflford  to— what  Congress  is  declaring  is,  it  is  the  State  who  was  in- 
jured, except  Congress  is  also  declaring  that  you  cannot  keep  all  this 
money  for  yourself. 

I  suppose  if  Congress  wanted  to,  it  could  say,  "State,  you  can 
keep  everything,"  but  it  has  not  chosen  to  do  that.  It  has  chosen  to 
let  private  individuals  come  in  and  make  a  claim. 

In  terms  of  using  the  word  "parens  patriae"  itself,  there  are  some 
risks,  because  it  has  a  common  law  comiotation.  For  example,  a  court 
might  try  to  impose  some  substantiality  requirement,  ancl  say,  "Mr. 
Attorney  General,  in  this  case  you  have  not  shown  that  enough  people 
have  been  injured." 

And  it  was  traditional  under  parens  patriae  that  you  had  to  show 
that  a  lot  of  people  were  hurt.  And  I  see  no  intent  of  Congress  to 
adopt  that  notion,  and  I  do  not  think  they  intended  it  merely  because 
they  used  the  word  "parens  patriae." 

But  I  would  be  happy  to  send  to  you  or  Mr.  Nash  some  language, 
rather  than  try  to  do  it  back  and  forth  between  us  here,  that  specif- 
ically tries  to  clarifv  this. 

Mr.  O'Leaky.  a  lot  of  arguments  which  have  been  made  in  the 
context  of  rule  23  class  actions  simply  are  not  relevant,  is,  basically, 
what  you  are  telling  us  with  respect  to  this  issue  of  aggregating  dam- 
ages, and  whether  the  defendant  has  the  right  to  defend  against 
individual  consumers  claims. 

Professor  Rose.  Yes,  when  you  reach  that,  it  is  simply  a  question 
of  whether  Congress  has  the  power  to  declare  that  a  State  is  injured, 
w^ien  people  who  live  there  have  to  pay  more  because  of  price  fixing. 

There  is  no  doubt  in  m.y  mind  about  the  answer  to  that  question. 
And  all  the  arguments  made  by  Prof.  Handler  and  others  may  be 
very  appropriate  regarding  statutory  interpretation  of  existing  sec- 
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tion  4,  or  questions  that  arise  under  rule  23,  but  that  is  not  what  this 
is  about. 

This  bill  is  being  proposed  because  those  things  did  not  work.  And 
I  must  admit  that  under  rule  23  sometimes  the  cases  do  become 
unmanageable. 

■  I  would  not  say  that  they  are  always  manageable.  Some  of  the 
private  attorneys  have  sought  to  bring  very  large  class  actions,  and  it 
is  understandable  the  courts  have  shied  away. 

But  this  is  a  whole  new  ball  game.  TMs  is  a  new  substantive  anti- 
trust claim.  And  I  think  it  is  clear,  but  I  certainly  think  it  would  not 
hurt  to  make  it  clearer,  so  some  court  does  not  have  the  opportunity 
to  undo  a  great  deal  of  what  I  think  Congress  intends  to  do  here. 

Mr.  O'Leary.  With  respect  to  that  question  of  congressional  power, 
you  speak,  at  one  portion  of  your  statement,  about  the  remedies 
provided  under  the  trademark  and  patent  laws. 

Would  you  expand  on  that? 

Professor  Rose.  Actually,  I  cannot  remember  which  one  of  them, 
but  I  think  the  trademark  laws  are  a  much  better  example. 

There  are  provisions  for  violations  of  the  trademark  laws,  where, 
in  effect,  the  violator  is  called  for  an  accounting  of  the  illegal  profits, 
without  requiring  proof  of  individual  claims. 

That,  to  me  is  precedent.  I  may  have  the  two  reversed,  but  I  think 
that  the  trademark  example  is  much  more  clearly  in  point  than  the 
patent  example. 

Mr.  O'Leary.  Thank  you.  I  have  no  further  questions,  Mr. 
Chairman. 

Senator  Habt.  Mr.  Chumbris? 

Mr.  Chumbris.  Thank   you,    Mr.    Chairman. 

First,  I  was  telling  the  chairman  earlier  that,  although  I  might  not 
agree  with  everything  that  jou  have  stated  in  your  paper,  I  do  ap- 
preciate the  manner  in  which  you  attacked  this  problem.  What  you 
did  is,  you  took  the  position  of  relating  both  sides  of  the  issue,  so  the 
reader  of  the  record  will  learn  immediately  what  the  key  issue  is,  and 
then  you  take  it  and  cite  cases,  and  3'ou  distinguish  cases,  then  you 
come  to  your  own  conclusions. 

Some  people  ma}'  agree  with  you  on  some  of  your  conclusions,  some 
may  agree  with  all  of  them,  some  may  disagree  with  some.  But  the 
manner  in  which  you  presented  the  paper,  as  far  as  a  subcommittee 
that  goes  into  the  subject,  I  think  it  is  a  good  way  to  approach  this 
subject. 

Professor  Rose.  Thank  you  very  much. 

Mr.  Chumbris.  Now,  on  one  point  I  want  to 

Professor  Rose.  Now,  you  want  to  disagree  with  me. 

Mr.  Chumbris.  What  is  that? 

Professor  Rose.  Now,  you  are  going  to  disagree  with  me  on  my 
conclusions. 

Mr.  Chumbris.  No,  you  just- 


Senator  Hart.  Mr.  Chumbris  did  comment  to  me  as  you  came 
forward  that  the  paper  was  extremel}^  well  balanced. 

Professor  Rose.  Thank  you  very  much. 

Mr.  Chumbris.  On  the  colloquy  that  a^ou  had  with  Mr.  O'Leary 
about  the  damages — now,  let  us  take  this  recent  decision  by  the 
U.S.  Supreme  Court  affecting  labor  unions.  I  have  not  had  a  chance  to 
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read  the  decision.  I  am  only  commenting  from  what  I  read  in  the 
paper — where  the  Supreme  Court  came  to  the  conclusion  that  the 
labor  unions  could  have  violated  the  antitrust  laws  by  requiring  that 
subcontractor's  employees  must  be  members  of  the  union,  and  by 
barring  nonunion  workers  of  subcontractors,  they  had  violated  anti- 
trust laws. 

And  let  us  assume  there  is  a  particular  product  that  is  manufactured. 
And  because  of  the  fact  that  the  union  borrowed  subcontractors  into 
that  product,  which,  because  of  nonunion  wages  and  other  factors, 
could  have  built  into  that  product  at  less  cost  than  would  have  resulted 
if  every  subcontractor  and  all  the  employees  had  to  be  union  employees, 
then,  on  that  basis,  a  union  then  could  be  subject  to  a  suit. 

Professor  Rose.  Correct. 

Mr.  Chumbris.  Correct,  right? 

Professor  Rose.  As  well  as  whomever  else  they  conspu-ed  with. 

Mr.  Chumbris.  Right.  And  take  the  old  cases,  where  the  Supreme 
Court  held  that  a  union  that  conspires  with  a  business  on  a  matter, 
and  they  found  it  to  be  outside  of  the  exemption  that  they  had  from 
the  antitrust  laws,  that  they  were  also  responsible.  That  type  of  case, 
if  it  should  occur  again,  would  also  be  subject  to  a  lawsuit  in  parens 
patriae. 

Professor  Rose.  Well,  I  assume  that,  insofar  as  they  are  not  immune 
from  the  antitrust  laws,  the  unions  are  suitable  as  defendants  in 
antitrust  actions,  as  are  corporations. 

Mr.  Chumbris.  Thus  far  the  whole  thrust  of  the  testimony  has 
been  that  some  businessm.an  may  be  hurt  if  this  bill  becomes  law  in 
the  form  that  it  has  been  submitted.  It  could  also  include  labor  unions 
as  well. 

Professor  Rose.  Well,  sure.  The  bill  does  not  distinguish  as  to  who 
may  be  sued,  or  wdiether  any  antitrust  violations  are  not  covered  by 
the  notion  of  parens  patriae. 

But  I  think  one  thing  is  important  to  understand,  and  it  reiterates 
the  faith  I  have  in  the  courts  to  solve  problems  effectively. 

When  a  State  attorney  general  goes  into  court  on  something  that  is 
more  bizarre  in  the  antitrust  world  than  a  simple  price-fixing  case,  he 
has  to  prove  that  the  State  was  injured — first,  that  the  antitrust  laws 
were  violated,  and  that  the  State  was  injured,  and  the  amount  of  that 
injury. 

Courts  have  been  sensitive  to  all  the  kinds  of  problems  that  arise  in 
that  context,  and  I  do  not  think  it  is  fair  to  assume  that  the  courts  are 
just  going  to  lay  down  and  let  States  collect  anj^thing  thej^  v/ant  for 
evervthing  that  happens. 

He  has  important  burdens  of  proof.  And  I  think  those  issues  will 
be  dealt  with  adequately. 

Mr.  Chumbris.  Now,  yesterday  I  heard  of  the  study  that  has  been 
made,  and  I  have  not  been  able  to  get  a  hold  of  it.  And  if  I  get  a  hold 
of  it  in  time,  Mr.  Chairman,  I  would  like  to  submit  it  for  the  record. 

_A  survey  was  made  of  the  businesses  which  have  been  involved  in 
price  fi:sing.  And  the  surprising  thing  is,  that  the  record  shows  that  a 
great  proportion  of  these — now,  I  do  not  want  the  record  to  be  misled 
and  I  will  correct  it  in  the  record  as  we  find  out  W'hat  it  is — but  it  made 
it  appear  that  many  of  the  violators  in  this  price  fixing  were  small 
business  people. 
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And  if  that  is  so,  then  a  settlement  that  could  be  as  large  as  a  $195 
million  settlement  that  we  had  in  one  of  the  cases  that  was  presented 
to  us  during  this  hearing  could  literally  wipe  out  a  number  of  small 
business  people  who  may  have  been  involved,  because  $195  million 
would  -wipe  out  a  great  percentage  of  the  business  people  in  this 
country,  which  is  sometliing,  I  think,  that  Congress,  from  a  social 
and  political  approach,  would  have  to  look  into  if  that  study  is  in  the 
maimer  that  it  was  presented  to  me. 

Professor  Rose.  I  would  respond,  Mr.  Chumbris,  very  briefly  with 
this  comment  on  that. 

Obviously,  at  some  point  you  cannot  just  argue  deterrent  effect  ad 
infinitum,  but  it  seems  to  me  two  of  the  most  important  judicially 
created  doctrines — again,  I  come  back  to  the  genius  of  the  courts — ■ 
have  related  to  the  sensitivity  to  undue  liability. 

I  refer  in  my  statement  to  tort  law  and  to  the  notions  of  proximate 
cause,  and  in  contracts,  to  Hadley  v.  Baxendale,  the  contemplation 
rule. 

Courts  are  sensitive  to  this  problem.  Courts  are  going  to  make  sure 
that  there  is  a  proper  balance  between  deterrence  and  undue  liabihty. 

And  I  really  think  that  is  the  kind  of  thing  that  Congress  cannot 
handle  in  gross.  It  can  just  be  assured  and  confident  that  courts  can 
handle  it.  And  I  have  faith  that  they  will.  They  have  in  all  areas  of 
the  law.  So  I  really  think  that  is  a  question  for  the  coiu'ts  to  resolve 
and  not  a  reason  to  withhold  the  authority  from  the  courts  by  Congress. 

Mr.  Chumbris.  And,  if  I  recall  correctly,  there  was  a  treatise 
written  by  an  eminent  scholar.  He  made  a  study  of  the  cases  before 
the  FTC.  And  the  treatise  shows  that  of  the  studies  that  were  made 
relating  to  violations  of  the  Robinson-Patman  Act  at  the  FTC,  show 
few  of  them  involved  real  large  business. 

Most  people  assumed  that  they  would  be  the  ones.  But  it  involved 
small  and  medium  sized  businesses.  And  that  is  why  I  particularly 
picked  on  this  item. 

Professor  Rose.  I  think  that  it  is  a  problem.  I  think  the  courts  can 
handle  it.  But  I  think  the  problem  in  antitrust  is  that  it  is  profitable 
to  fix  prices,  and  it  will  require  action  by  Congress  to  make  it  un- 
profitable, and  this  bill  is  very  important  to  that  end. 

Mr.  Chumbris.  Thank  you.  I  received  a  little  note  that  you  have 
to  get  out  of  town  fast. 

Senator  Hart.  Only  to  catch  his  bus  to  get  to  the  airport. 

Professor  Rose.  I  will  make  it.  I  am  safe  now. 

Senator  Hart,  Thank  you  very  much. 

Professor  Rose.  Thank  you  for  the  opportunity  to  appear. 

[The  prepared  statement  of  Mr.  Rose  follows.  Testimony  resumes 
on  p.  499.] 

Prepared  Statement  of  Jonathan  Rose,  Professor  of  Law,   College  of 
Law,  Arizona  State  University,  Tempe,  Ariz. 

PARENS  patriae A  NEEDED  AND  DESIRABLE  ANTITRUST  IMPROVEMENT 

"When  you're  doing  $30-million  a  year  and  stand  to  gain  $3-inillion  by  fixing 
prices,  a  530,000  fine  doesn't  mean  much.  Face  it,  most  of  us  would  be  willing  to 
spend  30  days  in  jail  to  make  a  few  extra  million  dollars."  Former  vice-president, 
Phoenix  bakery  firm  indicted  for  price  fixing.  Business  Week,  June  2,  1975,  p.  48. 

yir.  Chairman  and  meml)ers  of  the  subcommittee,  I  am  honored  to  have  been 
invited  by  this  Committee  to  testify  on  S.   1284,  the  Antitrust  Improvements 
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Act  of  1975.  I  have  been  asked  by  the  Committee  to  direct  my  remarks  to  Title 
IV — Parens  Patriae.  There  is  no  doubt  that  this  is  a  very  important  and  timely 
topic.  My  conclusion  is  based  not  only  on  my  years  as  a  practitioner  and  teacher 
of  antitrust,  but  on  my  role  as  special  antitrust  consultant  to  the  State  of  Arizona 
for  the  past  several  years.  My  testimony  will  focus  specifieally  on  the  following 
points:  1)  the  general  need  and  rationale  for  parens  patriae  authority;  2)  some  of 
the  problems,  especially  constitutional  ones,  that  may  be  raised  by  permitting  a 
state  to  sue  in  parens  patriae  for  damages  to  its  individual  citizens  or  general 
economy;  and  3)  some  of  the  problems,  again  including  possible  constitutional 
ones,  that  may  be  raised  by  authorizing  recovery  of  aggregate  damages  in  such 
parens  patriae  suits. 

I.  THE  GENERAL  NEED  AND  RATIONALE  FOR  PARENS  PATRIAE  AUTHORITY 

Section  401  of  S.  1284,  proposed  section  4C  of  the  Clayton  Act,  would  grant 
broad  rights  to  state  Attorneys  General  to  sue  in  parens  patriae  for  damages  to 
the  individual  citizens  and  general  economy  of  their  respective  states  and  to  sue 
as  representative  of  a  class  of  individual  citizens  or  on  behalf  of  poticical  sub- 
divisions of  their  respective  states.  Section  4C  provides  a  set  of  procedures  govern- 
ing the  enforcement  of  this  new  right.  These  procedures  include  the  requirement 
that  the  state  Attorney  General  give  notice  of  any  parens  patriae  action  and  that 
persons  having  individual  claims  have  an  opportunity  to  opt  out  from  such  actions 
or  otherwise  be  bound  by  the  judgment  in  the  parens  patriae  action.  It  also 
provides  for  the  recovery  of  aggregate  damages  in  such  actions  dispensing  with 
separate  proof  of  individual  claims.  In  general  Title  IV  of  S.  1284  would  work 
major  changes  in  this  area  of  antitrust  law  that  are  both  needed  and  sound. 

The  federal  government,  of  course,  is  not  the  only  enforcer  of  the  federal  anti- 
trust laws  although  it  may  be  the  single  most  important  institution.  It  has  been 
long  recognized  that  private  parties  play  an  important  role  in  federal  antitrust 
enforcement.  In  fact,  they  are  sometimes  referred  to  as  "private  attorneys 
general."  ^  While  private  parties  may  seek  injunctive  relief,  the  most  important 
right  that  they  have  under  the  federal  antitrust  laws  is  the  right  to  sue  for  treble 
damages.  This  right  increases  substantially  the  cost  of  antitrust  violations  and 
therefore  provides  substantial  deterrent  efi'ect  as  well  as  complementing  the 
limited  resources  of  the  federal  government.  For  these  reasons  the  federal  antitrust 
laws  contain  numerous  incentives  for  private  enforcement.  And,  in  fact,  private 
antitrust  enforcement  has  increased  substantially  in  recent  years.^ 

Despite  these  developments  a  problem  has  arisen  regarding  certain  kinds  of 
injviries  resulting  from  antitrust  violations.  In  cases  involving  injuries  to  con- 
sumers, there  may  be  little  individual  incentive  to  sue.  As  has  been  frequently 
pointed  out,'  this  lack  of  individual  interest  results  primarily  from  the  sniallness 
of  the  claims  and  the  cost  of  litigation.  Many  leading  commentators  thought  that 
class  actions  under  Rule  23  were  the  solution  to  this  problem,^  although  not  all 
practitioners  agreed." 

In  pursuing  class  actions,  however,  many  problems  developed.  In  the  first 
place,  consumers  had  to  meet  the  normal  antitrust  requirements  of  standing  to 
sue.  While  some  courts  found  that  ultimate  consumers  did  have  standing  to  sue/ 
many  courts  denied  standing  to  ultimate  consumers,  perhaps  partially  out  of  a 
desire  to  avoid  the  difficult  problems  that  these  class  action  suits  raised.''  Second, 


1  See.  e.g.,  Hawaii  v.  Standard  Oil  of  California,  405  U.S.  251,  262,  92  S.  Ct.  885,  891  (1972). 

2  See  R.  Posiier.  Antitrust:  Cases.  Economic  Notes  And  Other  Materials  138  (1974). 

3  See.  e.q.,  Hanover  Shoe  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481,  88  S.  Ct.  2224  (1968);  In  Re  Anti- 
biotic Antitrust  Actions.  333  F.  Supp.  278  (S.D.N.Y.  1971):  State  of  Illinois  v.  Harper  &  Ro\v  Publishers 
Inc.,  301  F.  Supp.  484  (N.D.  111.  1909);  C.  WriglU  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1782,  at 
pp.  101-02  (1972);  Kaplan,  Continulna  Work  of  the  Civil  Committee:  1966  Amendments  of  Kvlcs  of  Ciiil  Pro- 
cedure, 81  Harv.  L.  Rev.  3.56,  391  (1967). 

<  See  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1782,  at  101-02  (1972);  MiUer.  Problems  in 
Administerinq  Judicial  Relief  in  Class  Actions  Under  Federal  Rule  23(h)  (S),  54  F.R.D.  501.  502-03  (1971); 
Kaplan,  .4  Prtfatory  Note.  10  B.C.  Indus.  &  Com.  L.  Rev.  497  (1969).  See  also.  Manual  for  Complex  Litiga- 
tion §  1.45,  at  p.  37  (1973').  See  generalhj  Weinstein,  Revision  of  Procedure:  Some  Problems  in.  Class  Actions, 
9  Buffalo  L.  Rev.  433  (1960);  Kalven  &  Rosenfield,  The  Contemporary  Function  of  the  Class  Suit,  8  U.  Chi. 
L.  Rev.  684  (1941). 

5  See,  e.g..  Handler,  The  Shift  from  Suh.^tantive  to  Procedural  Innovation  in  Antitrust  Suits— the  ZSrd  Annual 
Antitrust  Review,  71  Colum.  L.  Rev.  1,  4-17  (1971). 

8  See,  e.g..  Boshes  v.  General  Motors  Corp.,  59  F.R.D.  589  (N.D.  HI.  1973). 

'  See  e.g..  In  Re  Multidistrict  Vehicle  Air  Pollution,  481  F.  2d  122  (9th  Cir.  1973);  United  Egg  Producers 
V.  Bauer  International  Corp.,  312  F.  Supp.  319  (S.D.N.Y.  1970);  Philadelphia  Housing  Authority  v. 
American  Radiator  &  Standard  Sanitary  Corp.,  50  F.R.D.  13  (E.D.Pa.  1970),  aff'd  per  curium  sub  nam 
Mangano  v.  American  Radiator  &  Standard  Sanitary  Corp..  438  F.  2d  1187  (3rd  Cir.  1971).  For  a  criticism 
of  denial  of  standing  to  ultimate  consumers  see  Comment.  Mangano  and  Ultimate-Consumer  Standing:  The 
Misuse  of  the  Hanover  Doctrine,  72  Colum.  L.  Rev.  394  (1972). 
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often  consumers  had  difficulty  meeting  the  requirements  of  Rule  23.  The  argel 
size  of  the  classes  frequently  led  courts  to  hold  that  the  classes  were  unmanage- 
able, with  particular  reference  to  the  problems  of  giving  notice  and  the  problem 
of  computing  and  distributing  damages.^  Moreover,  these  consumers  were  some- 
times further  disadvantaged  as  some  believed  that  their  attorneys  were  over- 
zealous  or  receiving  fees  that  were  larger  than  desirable.  ^ 

As  class  actions  by  consumers  and  these  ensuing  problems  began  to  accelerate 
much  attention  focused  on  the  Ei.sen  cases  in  the  Second  Circuit.  The  fears  of 
consumers  were  soon  realized  as  they  suffered  a  stimning  defeat  in  the  Second 
Circuit's  last  opinion,  commonly  known  as  Eisen  III,^"  which  reflected  a  strong 
judicial  antipathy  and  hostility  toward  antitrust  class  actions  on  behalf  of  con- 
sumers, suggesting  even  that  they  were  a  form  of  "legalized  blackmail."  The 
final  coup  de  grace  was  rendered  to  consumers  when  the  Supreme  Court  affirmed 
the  Second  Circuit's  decision  in  Eisen  III.  Although  the  Supreme  Court's  opinion 
was  less  outspoken  and  did  not  touch  upon  all  the  issues  dealt  with  by  the  Second 
Circuit,  its  rejection  of  the  innovative  procedures  developed  by  Judge  Tyler  ci'.st 
much  doubt  on  the  viabilitj^  of  class  actions  as  a  remedy  for  large  groups  of 
consumers  injured  by  antitrust  violations.  Moreover,  the  aftermath  of  Eisen  may 
be  even  bleaker,  if  possible,  from  the  standpoint  of  consumers. 

Some  judges  apparently  needed  little  encouragement  or  authority,  even  to  the 
point  of  disregarding  Supreme  Court  decisions  on  substantive  antitrvist  law,  for 
denying  a  forum  to  antitrust  consumer  class  actions.''  Moreover,  a  new  hurdle 
has  emerged  for  consumers.  They  may  have  some  difficulties  retaining  attorneys 
since  the  latter  may  now^  have  to  fear  the  possibility  of  ethical  sanctions  as  the 
result  of  pursuing  class  actions. '^ 

On  the  other  hand,  whatever  one  may  think  about  the  Supreme  Court  and 
Second  Circuit  decisions  in  the  Eisen  case,  extremely  large  consumer  class  actions 
do  appear  to  present  problems  of  manageability;  and  perhaps  Rule  23  is  not  the 
best  vehicle  for  handling  the  antitrust  claims  of  consumers  numbering  in  the  many 
millions,  even  perhaps  all  the  consumers  in  the  United  States  of  a  particular 
product.'^  As  a  leading  commentator  has  pointed  out,  the  very  same  reasons  that 
appear  to  make  Rule  23  attractive  as  a  remedy  for  consumers  also  lead  judges  to 
conclude  that  it  is  unworkable.'^  As  a  result,  many  commentators  have  concluded 
that  class  actions  have  been  ineffective  in  vindicating  the  antitrust  claims  of 
consumers. '5 

During  this  same  period  when  private  antitrust  enforcement  was  growing,  the 
interest  of  state  Attorneys  General  in  antitrust  enforcement  was  increasing  also. 
This  manifested  itself  primarily  in  two  ways.  First,  enforcement  of  state  antitrust 
laws  Vv-as  characterized  by  more  widespread  and  effective  development.  Wliile 
historically  only  a  few  states  had  had  active  antitrust  enforcement  programs,  now 
tnany  states  began  to  enact  antitrust  laws  or  revise  their  antiquated  laws,  and 
state  Attorneys  General  began  to  engage  in  vigorous  prosecution,  instituting 
many  law  suits.  Second,  states  assumed  an  important  role  as  plaintiffs  imder  the 
federal  antitrust  laws.  Motivated  initially  by  their  own  injuries  and  proprietary 
interests,  states  soon  came  to  play  a  larger  role  as  plaintiffs  in  class  actions  repre- 
senting political  subdivisions  and  their  injured  citizens.  Conscious  of  their  role 
as  protector  of  their  citizen  consumers,  it  was  not  unlikely  that,  in  this  context, 
state  Attoi'neys  General  would  attempt  to  use  the  common  law  notion  of  parens 
patriae  as  a  way  of  further  increasing  their  efforts  in  this  area.  However,  their 


8  See,  e.g..  Eisen  v.  Carlisle  &  .Tacquelin,  479  F.  2cl  1005  (2d  Cir.  1973),  af'd,  417  U.S.  156,  94  S.  Ct.  2140- 
(1974);  Boshes  v.  General  Motors  Corp.,  .59  F.R.D.  589  (N.D.  III.  1973);  Philadelphia  v.  American  Oil  Co. 
53  F.R.D.  45,  71-74  (D.N.J.  1971);  Hackett  v.  General  Host  Corp.,  1972  CCH  Trade  Cas.  173879  (E.D.Pai 
1970). 

9  See  In  re  Hotel  Telephone  Charges,  .500  F.  2d  86,  91  (9th  Cir.  1974);  Pollock,  Class  Actions  Reconsidered: 
Thenrv  and  Practice  under  Amended  Rule  23.  2S  Bus.  Lawyer  741  (1973);  Handler,  supra  note  5. 

"  Eisen  v.  Carlisle  &  Jacquelin,  479  F.  2d  1005  (2nd  Cir.  1973). 

"  Sec  Kline  v.  Coldwell,  Banker  and  Co.,  508  F.  2d  226  (9th  Cir.  1974).  According  to  one  commentator, 
"This  opinion  expresses  an  antipathy  to  large  class  actions  that  probably  surpasses  even  that  expressed  by 
the  Second  Circuit  in  the  Eisen  III  decision  of  1973."  696  BNA  Antitrust  &  Trade  Regulation  Report  A-IS^ 
(January  14,  1975). 

>2  See  Kline  v.  Coldwell,  Banker  and  Co.,  508  F.  2d  226,  236-39  (9th  Cir.  (1974)  (Duniwav,  J.  concurring). 

>3  See,  e.g..  In  re  Hotel  Telephone  Chargt-s,  500  F.  2d  86  (9th  Cir.  1974)  (40  million);  Boshes  v.  General 
Motors  Corp.,  59  F.R.D.  589  (N.D.  111.  1973)  (30  to  40  million— all  purchasers  of  GM  automobiles);  Uniied 
Egg  Producers  v.  Bauer  International  Corp.,  312  F.  Supp.  319  (S.D.N.  Y.  1970)  (all  consumers  of  eggs  in 
the  United  States). 

"  See  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1782,  at  pp.  101-02  (1972). 

'«  See,  e.g.,  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1782,  at  p.  98  (1972);  Comment, 
Manageability  of  Notice  and  Damage  Calculation  in  Consumer  Class  Action^s,  70  Mich.  L.  Rev.  338  (1971). 
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hopes,  as  well  as  those  of  consumers,  were  soon  disappoitited  as  the  courts  decided 
that  the  common  law  notion  of  parens  patriae  did  not  extend  to  these  types  of 
cases.'* 

The  problems  of  consumers  injured  by  antitrust  violations  were  thus  magni- 
fied. They  were  denied  class  actions  under  Rule  23  as  an  effective  remedy  and  they 
were  denied  the  right  to  have  their  Attorneys  General  act  on  their  behalf  a,s  parens 
patriae.  One  must  admit  that  there  is  a  certain  irony  in  the  Hawaii  decision,  which, 
in  denying  the  right  of  state  Attorneys  General  to  sue  as  parens  patriae,  suggests 
that  class  actions  under  Rule  23  are  a  preferable  and  effective  remedy  for  the 
problem.  Two  years  later,  of  course,  the  Supreme  Court  rendered  its  decision  in  the 
Eisen,  case.  In  a  sense,  the  decisions  in  the  Hawaii  and  Eisen  cases  may  be  in- 
consistent. 

As  a  result,  consumers,  having  gone  "from  pillar  to  post"  in  search  of  a  remedy, 
have  come  up  empty  handed.  Moreover,  antitrust  violators — those  who  injure  a 
large  number  of  small  consumers — have  obtained  a  certain  amount  of  immunity. 
The  latter  unfortunately  diminishes  the  deterrent  effect  of  the  antitrust  laws  and 
undermines  the  Congressional  purpose  in  affording  private  treble  damage  relief. 
In  fact,  a  certain  dilemma,  one  not  without  irony,  has  developed:  the  greater  the 
numl^er  of  persons  who  are  injured  by  an  antitrust  violation,  the  less  chance  the 
transgressors — normally  price  fixers — have  of  being  effectively  sued  by  those 
injured,  and  the  greater  chance  they  have  of  retaining  the  profits  of  their  illegal 
activities.  Thus,  a  statutory  right  of  state  Attorneys  General  to  sue  in  parens 
patriae  emerges  as  the  leading  solution  to  these  problems.  The  discussion  reflects 
no  doubt  as  to  the  need  for  a  remedy  and  the  insufficiency  of  past  attempts  to  find 
one.  Congress  may  be  the  last  "pillar  or  post"  to  which  consumers  and  their 
Attorneys  General  can  look  for  a  remedy.  It  is  for  all  these  reasons  that  I  strongly 
support  the  parens  patriae  concept  in  Title  IV  of  S.  1284;t 


n.  NOTiCE  BY  PUBLICATION CONSTITUTIONAL  PROBLEMS 

Section  4(C)  (b)  provides  in  subsection  (1)  that  v/hen  a  state's  Attorney  General 
brings  a  parens  patriae  suit,  he  shall  give  notice  of  such  suit  by  publication  rather 
than  individualized  notice.  Subsection  (2)  gives  any  perpon  having  a  claim  an  op- 
portunity to  opt  out  of  the  parens  patriae  suit  by  notifying  the  court  within  30  days 
after  the  publication  of  the  notice.  A  failure  to  opt  out  will  bar  actions  for  individ- 
ual claims  and  the  judgment  in  the  parens  patriae  suit  wiU  be  res  judicata.  Ques- 
tions have  been  raised  regarding  the  constitutional  sufficiency  of  the  notice  pro- 
vision provided  for  in  this  section.  The  discussion  of  this  issue  will  be  in  two  parts: 
(1)  the  constitutional  sufficiency  of  notice  by  publication  rather  than  individual 
notice  in  parens  patriae  actions  in  general;  and  (2)  particular  problems  raised  by 
§  4(C)  (b)  and  possible  amendments  to  that  section. 

A.  Notice  by  publication  in  parens  patriae  actions  generally 

The  first  point  to  be  made  is  that  the  Supreme  Court  has  not  disposed  of  this 
issue  in  the  Eisen  case.  First,  the  Supreme  Court's  decision  is  clearly  an  inter- 
pretation of  the  requirements  of  Rule  23  although  both  the  opinion  and  Rule  23 
have  constitutional  overtones.  In  responding  to  the  argument  that  indixidual 
notice  to  identifiable  class  members  was  discretionary,  the  Court  said,  "It  is, 
rather,  an  unambiguous  requirement  of  Rule  23."  Second,  as  the  later  discussion 
will  indicate,  there  are  important  differences  that  bear  on  constitutional  questions 
between  parens  patriae  suits  under  section  4C,  and  class  actions  under  Rule  23, 
The  problem  dealt  with  b}''  the  Supreme  Court  in  Eisen}^'-  Moreover,  realistically 
it  is  difficult  to  divorce  the  holdings  of  the  Supreme  Court  and  i\\e  Court  of 
Appeals  in  Eisen  from  the  problems  of  large  consumer  class  actions  imder  Rule 
23  discussed  above.  Perhaps  this  is  just  another  way  of  saying  that  the  problems 
presented  in  those  cases  are  not  necessarily  presented,  or  even  if  presented,  as 
serious,  with  parens  patriae  actions.  Therefore,  any  discussion  of  the  constitutional 
issues  regarding  notice  by  publication  must  proceed  on  the  basis  of  the  Supreme 
Court  opinions  that  have  dealt  directly  with  that  issue. 


10  The  leading  decisions  were  Hawaii  v.  Standard  Oil  of  California,  405  U.S.  251,  92  S.  Ct.  885  (1972)  and 
CaUfornia  v.  Frito-Lay,  Inc.,  474  F.  2d  774  (91h  Cir.  1973),  cert  denied,  412  U.S.  908  (1973). 

isa  por  a  fcood  discussion  of  the  constitutional  questions  regarding  notico  under  Rule  23  and  the  meaning 
of  the  District  and  Circuit  Court  opinions  in  Eisen,  see  Comment,  MunageahilUy  of  Notice  and  Damage 
Calculati07iinConsumer  Class ActionSjIONich.'L.  Rev. 338, 353-60 (1971). 
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The  leading  Supreme  Court  case  dealing  with  the  constitutionality  of  notice  by 
publication  i,s  Mullane  v.  The  Central  Hanover  Bank  &  Trust  Co."  In  Mullane, 
the  issue  was  the  constitutional  sufficiency  of  notice  by  publication  to  beneficiaries 
on  a  judicial  settlement  of  accounts  by  a  trustee  of  a  common  trust  fund  estab- 
lished under  the  New  York  Banking  Law.  The  decree  in  the  judicial  settlement  of 
accounts  was  binding  and  conclusive  on  any  matter  set  forth  in  the  account  upon 
anyone  having  an  interest  in  the  common  fund  or  trust.  The  Court  held  that 
notice  by  publication  was  constitutional  as  to  beneficiai'ies  whose  interests  or 
address  were  unknown,  or  could  not  be  ascertained  with  due  diligence.  The  Court 
further  held  that  notice  by  publication  was  unconstitutional  as  to  beneficiaries 
whose  identity  or  address  were  known.  In  this  opinion,  the  Supreme  Court  did  not 
attempt  to  lay  down  any  strict  test  for  determining  the  constitutionality'  of  notice 
by  publication.  Instead,  it  said  that  the  test  was  a  flexible  and  practical  one  that 
depended  upon  the  facts  and  peciiliarities  of  the  particular  case. 

"The  Court  has  not  committed  itself  to  anj'  formula  achieving  a  balance 
between  those  interests  in  a  particular  proceeding  or  determining  when  construc- 
tive notice  may  be  utilized  or  what  test  it  must  meet.  ...  An  elementary  and 
fundamental  requirement  of  due  process  in  any  proceeding  wliich  is  to  be  accorded 
finality  is  notice  reasonably  calculated,  under  all  the  circumstances,  to  apprise 
interested  parties  of  the  pendency  of  the  action  and  afford  them  an  opportunity 
to  present  their  objections.  .  .  .  The  notice  must  be  of  such  a  nature  as  reason- 
ably to  convey  the  required  information  .  .  .  and  it  must  afford  a  reasonable 
time  for  those  interested  to  m.ake  their  appearance.  .  .  .  But  if  with  due  regard 
for  the  practicalities  and  peculiarities  of  the  case  these  conditions  are  reasonably 
met,  the  Constitutional  requirements  are  satisfied."  "^ 

As  Professor  Kaplan,  now  Judge  Kaplan,  stated  simply,  "Notice  which  is  fair 
in  the  circumstances  of  the  case  is  a  constitutional  requirement."  i"'  Thus, 
Mullane  and  the  subsequent  cases  as  well  as  the  leading  commentators  make  it 
clear  that  notice  by  publication  can  be  constitutional  and  the  only  issue  is  whether 
it  is  so  under  the  circumstances  of  the  particular  case. 

"Due  regard  for  the  practicalities  and  peculiarities  of"  parens  patriae  suits 
on  behalf  of  injured  consumers  strongly  suggests  that  generally,  in  such  cases, 
notice  by  publication  is  "reasonably  calculated,  under  all  the  circumstances,  to 
apprise  interested  parties  of  the  pendency  of  the  actions;"  and  is  therefore  consti- 
tutional. Several  factors  support  this  conclusion.  As  noted  above,  the  individual 
injury  in  these  cases  is  often  very  small.  This  means,  of  course,  that  there  is  a 
substantially  less  likelihood  of  individual  suits  and  a  correspondingly  smaller 
desire  to  opl  out  of  any  suit  brought  in  parens  patriae  on  the  individual's  behalf. 
As  many  commentators  have  noted,  this  fact  diminishes  the  importance  and 
rationale  of  individual  notice. i^  As  Professor  Kaplan  noted,  the  individual  interest 
in  controlling  the  litigation  "may  be  no  more  than  theoretical  where  the  individual 
stakes  are  so  small  as  to  make  a  separate  action  impracticable."  ^^  Moreover,  in 
the  case  of  consumers,  many  of  the  claims  are  not  only  small,  but  ver}^  similar, 
giving  a  certain  cohesiveness  and  identity  to  the  group.  Second,  the  very  large 
size  of  the  class,  the  nature  of  the  injured  parties  and  their  relationship  to  the 
state  Attorney  General  may  make  it  very  diflScult  for  him  to  ascertain  their 
identities  and  give  individual  notice.  In  Mullane,  the  Supreme  Court  said: 

"This  Court  has  not  hesitated  to  approve  of  resort  to  publication  as  a  cus- 
tomary substitute  in  another  class  of  cases  where  it  is  not  reasonably  possible 
or  practicable  to  give  more  adequate  warning.  Thus,  it  has  been  recognized  that, 
in  the  case  of  persons  missing  or  unknown,  employment  of  an  indirect  and  even 
a  probably  futile  means  of  notification  is  all  that  the  situation  permits  and  creates 
no  constitutional  bar  to  a  final  decree  for  foreclosing  their  rights. 

"Those  beneficiai'ies  represented  by  appellant  whose  interests  or  whereabouts 
could  not  with  due  diligence  be  ascertained  come  within  this  category.  As  to  them 
statutory  notice  is  sufficient  however  great  the  odds  that  publication  wiU  never 


17  339  U.S.  306,  70  S.  Ct.  652  (1950).  See  alsn  Schroeder  v.  City  of  New  York,  371  U.S.  208,  83  Sup.  Ct.  279 
(1962) ;  Walker  v.  City  of  Hutchinson,  352  U.S.  112, 77  Sup.  Ct.  200  (1956). 

17a /rf.  at  314-15  (citations  omitted).  ,^    ,„ 

"b  See  Kaplan,  Continuing  Work  of  the  Civil  Committee:  1966  Amendments  of  the  Rules  of  Civil  Procedure, 
81  Harv.  L.  Rev.  356,  396  (1967) .  For  a  thorough  discussion  of  the  constitutionality  of  notice  by  rublicntion, 
see  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §1786  (1972);  Note,  Constith-tional  and 
Statutoni  Requirements  of  Notice  Under  Rule  2S(C)(Z),  10  B.  C.  Indus.  &  Cora.  L.  Rev.  571   aOR!i). 

18  See  C.  Wrieht  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1786  (1972);  Note,  Managiiui  the  Large 
Class  Action:  Risen  v.  Carlisle  &  Jacquelin.  87  Harv.  L.  Eev.  426,  437  (1973).  See  also  In  re  Antibiotic  Ami-. 
trust  Actions.  333  F.  Supp.  278,  282  (S.D.N. Y.  1971). 

18  See  Kaplan,  supra  note  17,  at  391. 
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reach  the  eyes  of  such  unknown  parties,  it  is  not  in  the  typical  case  much  more 
likely  to  fail  than  any  of  the  choices  open  to  legislators  endeavoring  to  prescribe 
the  best  notice  practicable. 

"Nor  do  we  consider  it  unreasonable  for  the  state  to  dispense  with  more  certain 
notice  to  those  beneficiaries  whose  interests  are  either  conjectural  or  future  or, 
although  they  could  be  discovered  upon  investigation,  do  not  in  the  course  of 
business  come  to  the  knowledge  of  the  common  trustee.  Whatever  searches  niay 
be  required  in  another  situation  under  ordinary  standards  of  dihgence,  in  view 
of  the  character  of  the  proceedings  and  the  nature  of  the  interests  here  involved 
we  think  them  unnecessary.  We  recognize  the  practical  difficulties  in  cost  that 
would  be  attendant  upon  frequent  investigations  into  the  status  of  great  num- 
bers of  beneficiaries,  many  of  whose  interests  in  the  common  fund  are  so  remote 
as  to  be  ephemeral;  and  we  have  no  doubt  that  such  impractical  and  extended 
searches  are  not  required  in  the  name  of  due  process.^"" 

The  burden  of  ascertainment  and  identification  of  injured  individuals  that 
would  be  put  upon  state  Attorneys  General  seems  quite  similar  to  the  plight  of 
the  common  fund  trustees  in  Mullane.  In  a  subsequent  case  the  Supreme  Court, 
applying  Mullane,  indicated  that  individual  notice  was  required  only  where  the 
persons  names  and  addresses  were  known  or  "very  easily  ascertainable."  21 
While  there  may  be  some  situations,  such  as  that  in  Eisen,  where  records  are  kept 
and  persons  names  and  addresses  can  be  ascertained  without  undue  difficulty, 
this  is  not  the  usual  situation  in  cases  involving  many  consumers  of  a  particular 
product.  In  most  such  instances  it  seems  highly  doubtful  that  the  names  and  ad- 
dresses of  injured  consumers  will  be  either  known  to  or  very  easily  ascertainable 
by  a  state  Attorney  General.  Moreover  these  difficulties  are  aggravated  by  the 
cost  of  individual  notice.  While  state  governments  are  not  in  as  bad  a  position  as 
individual  consumers,  the  cost  of  individual  notice  can  be  very  great.  In  Eisen 
it  would  have  cost  $315,900  to  give  individual  notice.  There  is  no  doubt  that  this 
type  of  a  financial  burden  would  strain  the  already  meager  financial  position  of 
state  governments.  The  cost  of  individual  notice  is  thus  another  factor  that 
strengthens  the  case  for  notice  by  publication.-^  In  fact,  at  a  certain  point  a  re- 
quirement of  individual  notice  becomes  self  defeating,  for  due  process  becomes 
less  of  a  safeguard  for  protecting  the  interests  of  absent  persons  and  more  of  a 
bar  to  effective  relief  to  numerous  parties.^^  As  Judge  Weinstein  stated  in  an 
early  hifluential  article  regarding  class  actions,"  .  .  .  Necessity  makes  due 
process."  -^^ 

While  a  good  case  for  the  constitutionality  of  notice  by  publication  can  be 
made  on  the  basis  of  the  above  factors,  another  factor  exists  "that,  not  only  greatly 
strengthens  the  case  for  constitutionality,  but  serves  to  distinguish  the  parens 
patriae  situation  from  the  Rule  23  cases.  That  factor  is  the  presence  of  the  state 
Attorney  Genertil  as  the  plaintiff  in  a  parens  patriae  action.  This  fact  has  two 
implications  for  constitutionality.  First  it  bears  upon  the  effectiveness  of  the 
notice;  and  second  it  insures  adequacy  of  representation  of  the  absent  injured 
consumers.  With  regard  to  the  first,  it  would  seem  that  the  presence  of  the  At- 
torney General  would  maximize  the  effectiveness  of  notice  by  publication.  A 
state  Attorney  General  is  an  elected  official  and  a  public  figure.  He  has  the  ability 
to  command  the  attention  of  many  people.  He  has  great  and  easy  access  to  the 
newspapers,  the  source  of  publication;  and  the  press  and  the  public  pay  attention 
to  what  he  has  to  say.  While  courts  have  been  properly  concerned  with  the  effec- 
tiveness of  notice  by  publication,  those  problems  would  seem  to  be  substantially 
less  when  it  is  a  state  Attorney  General  who  is  giving  notice  by  publication 
than  when  it  is  a  private  party.  With  regard  to  the  second  factor,  adequacy  of 
representation,  it  is  difficult  to  conceive  of  a  better  representative  of  consumers 


20  339  U.S.  at  317-18. 

21  Schroeder  v.  The  City  of  New  York,  371  U.S.  208,  212-13,  83  S.  Ct.  279,  282  (1962). 

22  See  R.  Posner  Antitrust:  Cases,  Economic  Notes  and  Other  Marerials  175  (1974);  C.  Wright  &  A.  Miller 
7A  Federal  Practice  and  Procedure  §  1786  (1972);  Dolgow  v.  Anderson,  43  F.R.D.  472  (E.D.N.Y.  1968); 
Booth  V.  General  Dynamics  Corp.,  264  P.  Supp.  465  (N.D.  111.  1967). 

23  "It  would  be  ironic  were  the  rigors  of  due  process,  designed  to  protect  the  interests  of  a  class,  [used] 
to  deny  effective  relief  to  that  class.  Mullane  suggests  that  due  process  cannot  be  evaluated  so  mechanically; 
that,  to  the  contrary,  only  bv  weighing  the  various  interests  at  stake,  can  a  court  in  a  given  case  develop 
procedures  that  will  safeguard  the  interests  of  all  parties."  Note,  Managing  the  Class  Action:  Eisen  v.  Carlisle. 
&  Jacqudin,  87  Harv.  L.  Rev.  426,  440  (1973). 

23a  Weinstein,  Revision  of  Procedure:  Some  Problems  in  Class  Actions,  9  Buffalo  L.  Rev.  433,  334  (1960) 
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within  a  state  than  the  Attorney  General  of  that  state,  a  fact  noted  by  several 
courts  and  commentators.^* 

A  state  Attorney  General  has  the  sworn  duty  of  carrying  out  the  state's  obli- 
gation to  protect  the  health  and  welfare  of  its  citizens.  Moreover,  he  has  the 
specific  duty  to  enforce  the  various  state  laws  relating  to  consumer  protection. 
Finally  he  is  an  elected  official  and  is  accountable  to  the  public  that  he  serves  at 
the  ballot  box  on  election  day.  Finally,  unlike  a  private  attorney,  he  has  no  finan- 
cial interests  in  the  litigation.25  Moreover,  in  this  connection,  the  presence  of  the 
Attorney  General  rather  than  a  private  attorney  eliminates  the  possibility  that 
an  attorney  might  favor  himself  or  some  clients  in  the  class  and  "sell  out"  other 
members  of  the  class,  a  problem  that  troubled  some  courts  faced  with  large  class 
actions. 2^  In  short,  it  would  not  be  unfair  to  state  that  the  presence  of  a  state 
Attorney  General  as  plaintiflf  in  the  parens  patriae  action  guarantees,  as  a  matter 
of  law,  adequacy  of  representation. 

^\'hile  section  4C  does  not  expressly  refer  to  adequacy  of  representation,  it  is 
implicit  in  the  notion  of  parens  patriae  suits  for  the  reasons  stated  above.  More- 
over, it  is  a  very  important  factor  in  the  analysis  of  the  constitutionality  of  notice 
by  publication.^^  Moreover,  it  has  been  suggested  that  in  terms  of  protecting  the 
interests  of  absent  parties  adequacy  of  representation  is  more  important  from  the 
standpoint  of  due  process  than  notice.-^^  In  Ilansberry  v.  Lee,  the  Supreme  Court 
said  that  the  requirements  of  due  process  were  met  when  there  was  a  "procedure 
adopted,  [that]  fairly  insures  the  protection  of  interests  of  absent  parties  who  are 
to  be  bound  by  it."^*  In  this  connection  it  is  important  to  point  out  that  the  whole 
procedure  thiit  section  4C  sets  up  is  relevant  to  determining  the  constitutionality 
of  notice  by  publication.^^*  Thus  the  elaborate  procedures  set  out  in  section  4(C) 
(c)  further  strengthen  the  case  for  constitutionality.  If  the  Attorney  General 
is  successful  in  his  suit,  there  is  a  statutory  procedure  that  guarantees  the  right 
of  injured  individuals,  wiio  have  declined  to  opt  out,  to  satisfy  their  claims. 

Moreover,  even  if  they  fail  to  pursue  their  individual  claims,  section4(C)(c) 
provides  that  any  remaining  money  will  go  to  the  state.  To  the  extent  that  this 
money  is  used  for  general  welfare  purposes,  as  will  normally  be  the  case,  the  in- 
jured consumer,  who  fails  to  pursue  his  claim,  is  at  least  benefited  indirectly.-' 
Finally,  the  case  for  constitutionality  is  further  strengthened  by  the  strong  govern- 
mental interest  in  affording  consumers  a  remedy  for  their  injuries.  Not  only  is 
there  a  general  interest  in  providing  a  mechanism  for  satisfying  small  claims, 
but  there  is  a  specific  interest  in  encouraging  antitrust  enforcement  through 
private  treble  daniage  actions. 

A  brief  word  might  be  appropriate  to  indicate  that  those  situations  where  the 
Supreme  Court  has  found  notice  by  publication  unconstitutional  are  distinguishable 
from  parens  patriae  suits  on  behalf  of  very  large  groups  of  injured  consumers.  In 
Mullane,  as  to  those  beneficiaries  whom  the  court  required  individual  notice,  they 
were  less  numerous  and  more  easily  and  cheaply  ascertainable.  Moreover,  the 
representation  of  their  interests  by  the  common  fund  trustee  was  not  nearly  as 
adequate  as  the  adequacy  of  representation  by  state  Attornej'-s  General  in  parens 


24  Sec,  e.g..  In  Re  Ampicillan  Antitrust  Litigation,  55  F.R.D.  269  (D.D.C.  1972);  State  of  West  Virginia  v; 
Chas.  Pfizer  &  Co.,  314  F.  Supp.  710  (S.D.N. Y.  1970);  State  of  Illinois  v.  Harper  &  Row  Publishers,  Inc., 
301  F.  Suop.  484  (N.D.  111.  1969);  Note,  Wrong's  Without  Rpviedy:  The  Concept  of  Parens  Patriae  Suit  for 
Treble  Damages  under  the  Antitrust  Laios,  43  So.  Cal.  L.  Rev.  570  (1970);  Note,  State  Protection  of  its  Econ- 
omy and  Environment:  Parens  Patriae  Suits  ] or  Damages,  6  Colum.  J  Law  and  Social  Problems  411  (1970). 
See  also  Manual  for  Complex  Litigation  §  1.44  0973). 

»  As  one  court  remarked,  "Finally  it  is  difficult  to  imagine  a  better  representative  of  the  retail  consumers 
within  (he  state  than  the  state's  attorney  general.  Historically  the  common  law  powers  of  the  attorney 
general  include  the  right  and  duty  to  take  actions  necessary  to  the  maintenance  of  the  general  welfare  and 
his  presence  in  these  actions  is  but  a  modern  day  application  of  that  right  and  duty.  In  re  Antibiotic  Anti- 
trust Actions,  333  V.  Supp.  278,  280-281  (S.D.N.Y.  1971). 

26  See  R.  Posaer  Autilrust:  Cases,  Economic  Notes  and  Other  Materials  178  (1974). 

27  See  Hansberry  v.  Lee,  311  U.S.  32  (1940).  Of  course  Rule  23  also  requires  that  the  interests  of  absent 
parties  be  adequately  represented.  See  Fed.  R.  Civ.  Proc.  23  (a)  (4).  But  the  above  analysis  indicates  that  the 
differences  between  a  State  Attorney  General  and  a  private  party  are  significant  insofar  as  adequacy  of 
representation  bears  on  the  constiutionality  of  notice  by  publication. 

27a  See,  e  g  ,  Dolgow  v.  Anderson,  43  F.R.D.  472  (E.D.N.  Y.  1968) ;  Northern  Natural  Gas  Co.  v.  Grounds, 
292  F.  Supp.  619  (D.  Kan.  1968);  C.  Wright  &  A.  Miller  "A  Federal  Practice  and  Procedure  §  1786  (1972); 
C.  Wright,  Federal  Comts  313  (2d  Ed.  1970). 

2s  311  U.S.  at  42. 

28a  See  Homburger,  State  Class  Actions  and  the  Federal  Rule.  71  Colum.  L.  Rev.  609,  646  (1971) ;  Comment, 
Class  Actions  under  Federal  Rule  S3(b)  (.3)— The  Notice  Requirement,  29  Md.  L.  Rev.  139,  153  (1969). 

2«  Cf.  Slate  of  West  Virginia  v.  Chas.  Pfizer.  &  Co.,  440  F.  2d  1079,  1091  (2d  Cir.  1971). 
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patriae  suits;  and  as  a  matter  of  fact  may  have  been  conflicting  in  some  cases.'" 
Moreover  in  Schoreder  v.  The  City  of  New  York,^^  and  in  Walker  v.  The  City  of 
Hutchinson,^'^  the  names  and  addresses  of  the  absent  persons  were  either  known 
or  easily  ascertainable. 

For  these  reasons — the  nature  and  size  of  the  claims,  the  difficulty  and  cost  of 
giving  notice,  the  adequacy  of  representation  by  the  state  Attorneys  General,  the 
damage  provisions  in  section  4C  and  the  strong  governmental  interest  in  affording 
remedies  for  these  antitrust  violations — notice  by  publication  would  seem  to  be 
generally  constitutionally  permissible  in  parens  patriae  actions  on  behalf  of  in- 
jured consumers.  Moreover  this  result  seems  supported  by  the  cases  and  com- 
mentators cited  above.  In  conclusion  permit  me  to  quote  again  from  Mullane,  "if 
with  due  regard  for  the  practicalities  and  peculiarities  of  the  case  these  conditions 
are  reasonably  met,  the  constitutional  requirements  are  satisfied.  The  criteria  is 
not  the  possibility  of  conceivable  injury  but  the  just  and  reasonable  character  of 
the  requirement,  having  reference  to  the  subject  with  which  the  statute  deals."  " 

B.  The  Notice  Provisions  of  Section  4C. 

While  the  above  discussion  establishes  the  constitutionality  of  notice  by  pub- 
lication generally  in  parens  patriae  actions  on  behalf  of  individual  consumers,  I 
would  now  like  to  turn  my  attention  to  the  particular  notice  provisions  in  section 
4(C)  (b).  The  above  analysis  may  suggest  that  certain  amendments  in  these  par- 
ticular notice  provisions  are  necessary  to  insure  their  constitutionality.  Satisfac- 
tion of  the  notice  obligation  by  compliance  with  a  state  statute  governing  legal 
pubhcation  with  no  further  notice  required  raises  certain  problems.  First,  not  only 
do  the  statutes  vary  from  state  to  state,  but  many  states  have  more  than  one  such 
statute.  Their  vagueness  and  multiplicity  makes  it  very  difficult  to  insure  that 
thej^  will  satisf}^  the  above  constitutional  analysis.  Second,  they  may  permit  the 
type  of  "back  page"  pubhcation  that  has  troubled  the  courts.^*  The  constitution- 
ality of  notice  by  pubhcation  is  more  likely  if  the  publication  is  given  whatever 
prominence  is  necessary  under  the  particular  facts.^^  Moreover,  many  state  stat- 
utes require  pubhcation  in  the  English  language  only.  This  obviously  raises 
constitutional  problems  in  states  that  have  large  non-English  speaking  popula- 
tions. Also,  many  state  statutes  have  no  requirements  as  to  the  content  of  the 
notice. 

The  constitutionality  of  notice  by  publication  is  much  more  likely  if  the  con- 
tent of  the  notice  is  such  to  inform  those  who  read  it  of  its  nature  and  effect.  Again, 
courts  have  been  troubled  when  the  content  of  the  notice  was  overly  formal  and 
brief.^*^  Moreover,  it  would  seem  as  a  matter  of  public  policy  uniformity  is  prefer- 
able and  that  the  enforcement  of  federal  rights  in  a  federal  court  ought  to  be 
governed  by  a  federally  defined  notice  requirement. 

In  hght  of  these  comments,  one  possibihty  would  be  to  amend  section  4(C)  (b)  (1) 
to  read  as  follows: 

"Whenever  the  attorney  general  of  a  state  institutes  an  action  pursuant  to 
paragraph  (a)(1)  of  this  section,  he  shall  within  30  days  thereafter  cause  publica- 
tion of  notice  in  such  manner  and  content  as  the  district  court  shall  by  general 
rule  or  otherwise  prescribe  according  to  the  circumstances  of  the  case." 

The  constitutionality  of  notice  by  publication  would  also  be  increased  if  the 
rights  of  the  Attorney  General  to  sue  in  parens  patriae  were  limited  to  such  suits 
on  behalf  of  individual  consumers.  As  section  4(C)  (a)(1)  reads  now,  the  Attorney 
General  of  a  state  may  bring  a  parens  patriae  suit  on  behalf  of  "persons"  residing 
in  that  state.  As  that  term  is  defined  elsewhere  in  the  antitrust  laws,  it  includes 
persons,  both  real  and  artificial.  While  Assistant  Attorney  General  Kauper  has 
suggested  limiting  this  right  of  action  to  suits  on  behalf  of  individual  consumers, 


30  For  a  more  thorough  discussion  of  the  distinctions  between  Mullane  and  actions  on  behalf  of  large  num- 
bers of  consumers  see  C.  Wriglit  &  A.  Miller  7A  Federal  Practice  and  Procedure  §  1786  (1972);  Note,  Man- 
aging the  Large  Class  Action:  Eisen  r.  Carlisle  &  Jacquelin,  87  Harvard  Law  Review  426,  431-35  (1973);  Note 
Constitutional  and  Statutory  Requirements  of  Notice  Under  Rule  23(c)(2),  10  B.C.  Indus.  &  Com.  L.  Revj 
571,572-73  (1969). 

3>  371  U.S.  208,  83  S.  Ct.  279  (1962). 

M  352  U.S.  112,  77  S.  Ct.  200  (1956). 

33  339  U.S.  at  314-15. 

34  See,  e.g.,  Mullane  v.  The  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306,  314-15,  70  S.  Ct.  652,  684 
(1950).  See  also  C.  Wright  &  A.  Miller  7A  Federal  Practice  and  Procedure  §  1786,  at  pp.  153-54  (1972) 

35  For  a  good  example  see  the  notice  ordered  by  the  trial  court  in  the  Pfizer  case.  See  State  of  West  Virginia 
V.  Chas.  Pfizer  &  Co.,  314  F.  Supp.  710  (S.D.N. Y.  1970),  affirmed,  440  F.  2d  1079  (2d  Cir.  1971). 

36  See,  e.g.,  Schroeder  v.  City  of  New  York,  371  U.S.  208,  83  Sup.  Ct.  279  (1962).  For  a  good  example  as  to 
content  see  again  the  notice  ordered  in  i\\Q  Pfizer  case  supra  note  35. 
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i.e.,  real  persons,  on  grounds  of  public  policy,  such  a  limitation  also  has  constitu- 
tional significance.  Many  of  the  reasons  discussed  in  the  above  constitutional 
analysis  regarding  notice  by  publication  generally  were  most  accurate  factually 
and  most  significant  from  the  standpoint  of  public  policy  in  cases  involving  large 
groups  of  individual  consumers.  The  situation  may  be  very  different  in  cases 
involving  artificial  persons,  i.e.,  corporations  and  unincorporated  associations. 
For  example,  their  claims  are  likely  to  be  larger,  and  thus  the  possibility  of  in- 
dividual suits  and  the  desire  to  opt  out  are  lilcely  to  be  greater.  Moreover,  it  is 
likely  that  they  will  be  fewer  in  number  and  more  likely  to  have  engaged  in  trans- 
actions where  records  were  kept  so  that  the  difficulty  and  cost  of  giving  notice 
are  less  also.  Furthermore,  there  is  a  greater  chance  that  their  interests  may  be 
different  than  those  of  individual  consumers  and  the  state  Attorney  General. 
Thus  I  would  recommend  that  the  act  be  amended  to  limit  the  right  of  Attorneys 
General  to  bring  parens  patriae  suits  on  behalf  of  real  persons  only.  To  be  sure 
there  will  be  both  cases  where  small  businesses  will  as  a  matter  of  fact  be  difficult 
to  distinguish  from  individual  consumers  in  terms  of  the  above  considerations. 
Perhaps  the  statute  can  include  some  language  to  allow  the  court's  discretion  in 
such  cases.  Such  an  amendment  would  also  eliminate  the  other  problems  raised 
by  allowing  such  suits  on  behalf  of  corporations  and  other  business  associations. 
Section  4(C)  (b)(2)  recjuires  that  any  person  who  desires  to  opt  out  of  the  parens 
patriae  suit  give  the  court  notice  within  30  days  after  the  publication  of  notice  by 
the  state  attorney  general.  While  it  is  difficult  to  ascertain  the  proper  length  for 
any  notice  period,  30  days  seems  rather  short.  It  is  questionable  whether  it  meets 
the  "reasonable  time"  requirement  of  Mullane.  I  would  recommend  lengthening 
the  period  to  90  days  and  would  suggest  that  again  this  would  increase  the  likeli- 
hood of  constitutionality  of  notice  by  publication.  Finally,  I  might  suggest  one 
further  amendment.  Section  4(C)  (b)  (2)  requires  that  in  order  to  opt  out  notice 
must  be  given  by  such  an  individual  by  filing  a  statement  with  the  court.  If  an 
individual  has  already  filed  his  own  lawsuit  by  the  time  that  the  Attorney  General 
files  a  parens  patriae  action,  it  would  seem  unnecessary  and  unfair  to  require  hinx 
to  file  an  additional  statement  with  the  court."  Moreover,  this  reasoning  might! 
be  extended  to  those  who  filed  individual  lawsuits  between  the  time  the  Attorney 
General  brought  the  parens  patriae  action  and  the  expiration  of  the  period  for 
filing  a  statement  with  the  court.  In  other  words,  since  section  4(C)  (b)  provides  for 
constructive  notice  to  injured  individuals,  it  may  be  only  fair  also  to  provide  for 
constructive  opting  out.  In  any  event,  this  amendment  would  again  increase  the 
likelihood  of  constitutionality.  In  conclusion,  while  one  can  never  safely  predict 
the  Supreme  Court,  I  believe  that  the  above  amendments  will  safeguard  sectiott 
4(C)  (b)  from  constitutional  attack. 

III.  STATE  ATTORNEY  GENERAL  AS  REPRESENTATIVE  OF  A  CLASS  UNDER  SECTION  4(c) 

Section  4  (C)  (a)  (1)  provides  that,  as  an  alternative  to  parens  patriae  suits  on 
behalf  of  injured  persons,  the  state  Attorney  General  may,  if  the  court  finds  that 
the  "interests  of  justice"  require,  sue  as  a  representative  of  a  class  of  injured  per- 
sons residing  in  the  state.  The  first  question  that  arises  is  as  to  the  need  for  this 
provision.  Presumably  the  answer  is  that  courts  have  not  uniformly  permitted 
states  to  sue  as  representative  parties  in  class  actions  under  Rule  23.^*  Unfor- 
tunately, the  relation  of  Rule  23  to  this  portion  of  section  4(C)  (a)(1)  is  not  clear. 
In  all  likelihood,  Rule  23  would  continue  to  apply  to  such  actions  except  to  the 
extent  that  other  provisions  of  section  4C  (e.g.,  section  4(C)  (b)(1))  are  incon- 
sistent with  Rule  23.  Unfortunately  the  resulting  confusion  aJid  partial  incorpora- 
tion of  Rule  23  may  jeopardize  the  purposes  of  the  parens  patriae  authority 
granted  in  the  initial  portion  of  section  (C)  (a)  (1).  Furthermore,  the  rules  governing 
suits  under  section  4(C)(3)  are  also  unclear.  Although  no  reference  is  made  to 
"classes"  or  "representatives"  in  section  4(C)(3),  it  is  likely  that  the  procedures 
under  Rule  23  would  apply  since  the  section  does  not  mention  parens  patriae,  nor 
does  subsection  (b)  apply  to  actions  brought  under  this  section.  Moreover,  it  is 
not  clear  why  section  4(C)(3)  is  not  redundant  in  light  of  the  second  alternative  in 
section  4(C) (a)(1). 

On  the  other  hand,  it  is  not  clear  that  the  second  alternative  in  section  4(C) 
(a)  (1)  and  section  4(C)  (3)  are  unnecessary  because  of  the  state  Attorney  General's 
right  to  sue  in  parens  patriae  under  the  first  alternative  in  section  4(C) (a)(1). 


"  Cf.  State  of  Illinois  v.  Harper  &  Row  Publishers,  Inc.,  301  F.  Supp.  484,  494  (N.D.  111.  1969). 

38  Compare  In  Re  Coordinated  Pre-trial  Proceedings  in  Antilnotic  Antitrust  Actions,  333  F.  Supp.  278 
(S.D.N.Y.  1971)  and  In  Re  Ampicillan  Antitrust  Litigation,  55  F.R.U.  269  (D.D.C.  1972)  with  Philadelphia 
V.American  Oil  Co.,  53  F.R.D.  45  (D.N.J.  1971). 
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Inleresthig  problems  regarding  the  relationship  between  state  and  federal  law 
are  raided.  If  state  law  confers  parens  patriae  authority  on  an  Attorney  General, 
no  problem  arises.  While  such  capacity  under  state  law  is  only  a  necessary  and 
not  a  sufficient  condition  of  the  right  to  sue  in  parens  ]>atriae  under  thi^  federal 
antitrust  laws,  sufficiency  is  assured  by  the  parens  patriae  authority  given  in 
section  4C.  But  there  are  other  possibilities.  In  the  first  place,  it  is  possible  that 
state  law  does  not  confer  parens  patriae  authority.  Secondly,  while  state  law 
may  confer  parens  jjatriae  authority  generally,  it  could  prohibit  the  Attorney 
General  from  suing  on  behalf  of  political  subdivisions  or  except  as  to  claims  based 
on  the  proprietary  interest  of  the  state.  The  issue  is  whether  the  parens  patriae 
authority  granted  in  section  4C  overcomes  these  difficulties.  The  only  question 
would  seem  to  i)e  whether  Congress  has  the  constituti(jnal  authority  to  grant 
parens  patriae  authority  despite  inconsistent  provisions  in  state  law.  If  they  dt), 
it  would  seem  that  the  inconsistent  provisions  of  state  law  would  be  unconstitu- 
tional under  the  Supremacy  Clause.  On  the  question  of  the  ])ower  of  Congre.ss, 
it  would  seem  that  the  demise  of  economic  due  process  and  the  great  power 
granted  to  Congress  under  the  Commerce  Clause  .suggest  an  affirnuitive  answer. 
On  the  other  hand,  Congress,  e\'en  if  it  had  the  power,  might  wish  not  to  exercise 
it  so  as  to  nullify  state  law  on  the  ground  that  such  an  exercise  wimld  imduly 
interfere  with  the  internal  administration  of  state  government.  While  a  case 
can  thiLs  be  ma.de  for  the  retention  of  the  second  alternative  in  section  4(C)  (a)(1) 
and  section  4(C)(3),  they  should  be  amended  so  as  to  eliminate  any  confusion 
as  to  the  applicability  of  Rule  23  to  actions  instituted  under  these  provisions. 
Moreover,  such  amendments  would  also  serve  to  ehminate  any  chance  that 
incorporation  of  Rule  23  as  to  actions  brought  under  the  section  would  jeopardize 
The  objectives  of  the  grant  of  parens  patriae  authoritj'  in  section  4(C) (a)(1). 

IV.   DAM.VGKS  TO  THE   GKNKRAL  IX'ONaMY   OF  THK   STATH 

Section  4(C)  (a)  (2)  authorizes  state  Attorneys  General  to  bring  parens  patriae 
suits  to  recover  damages  to  the  general  economy  of  their  state  or  any  political 
subdivision.  This  would  ap])ear  to  include  the  cfamages  to  a  state  by  reason  of 
the  effect  an  antitrust  \iolation  may  have  on  its  tax  revenues,  unemployment 
compensation  pr(.>grams,  welfare  programs  and  other  service  pr()grams.  Apparently 
it  would  also  include  the  damage  to  any  other  economic  activity  because  of  the 
relationship  of  such  activity  to  the  industry  in  which  the  antitrust  violations 
occur.  The  plaintiff's  damage  allegations  in  the  Hawaii  case  illustrate  with 
somewhat  greater  specificity  this  type  of  injury .39  Section  4(C)  (a)  (2)  is,  of  course, 
intended  to  deal  with  the  denial  of  recovery  for  such  damage  by  the  Supreme 
Court  in  the  Hawaii  case. 

Section  4(C)  (a)  ('2)  is  perhaps  the  most  troubling  provision  in  the  parens  patriae 
title  of  S.  12S4.  The  first  question  that  arises  is  whether  it  is  needed.  (Jne  answer 
uia,y  be  that  the  rationale  for  allowing  such  recovery  is  to  further  increase  the 
deterrent  effect  of  antitrust  enforcement  through  damage  suits.  However,  it  is 
not  clear  that  this  additional  deterrent  effect  is  necessary.  Congress  has  recently 
pa.ssed  the  ''Antitrust  Procedures  and  Penalties  Act  of  1974."  Section  3  of  that 
act  substantially  increases  the  fines  as  well  as  the  jail  sentences  that  a  court  may 
prescribe  for  criminal  violations  of  the  antitrust  laws.  Moreover,  as  noted  above, 
private  antitrust  enforcement  has  substantially  increased  in  recent  years  and 
there  is  not  indication  that  it  will  al)ate.  Finally,  the  parens  j^atriae  authority 
granted  state  Attorneys  General  under  section  4(C)  (a)(1)  to  sue  on  behalf  of 
injured  consiuners,  if  passed,  would  further  augment  the  deterrent  effect  of 
antitrust  danuige  actions. 

While  a  strong  case  for  this  section  cannot  be  nuide  out  on  the  basis  of  the  need 
for  additional  deterrent,  i)erhaps  a  moderate  one  can  be  supported.  I  might  point 
out  on  a  somewhat  related  matter  that  it  is  not  at  all  clear  whether  it  w'ould  be 
desirable  to  permit  recovery  under  section  4C  for  \iolations  of  section  7  of  the 
Clayton  Act  or  the  Robinson- Patman  Act. 

Assuming  a  need  for  authorizing  recovery  for  damage  to  the  general  economy 
of  the  state,  several  further  problems  arise.  The  first  is  the  problem  of  duplicative 
recover}".  It  is  possible  that  some  of  the  damages  to  the  general  ecijnom}'  will 
include  injuries  to  individual  consumers  for  which  the  attorney  general  is  author- 
ized to  sue  as  parens  patriae  under  section  4(C)  (a)(1).  The  Committee  is  obvi- 
ously very  sensitive  to  this  problem  as  section  4(C)  (a)  (2)  explicitly  provides  that 
damages  recovered  under  that  section  shall  not  be  duplicative  of  those  recovered 


»»  See  Hawaii  v.  Standard  Oil  Company  of  California,  405  U.S.  251,  255-56,  92  Sup.  Ct.  885,  887-88  (1972): 
52-439— 75— pt.  1 35 
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under  paragraph  (1).  On  the  other  hand,  it  is  not  clear  whether  the  courts  could 
effectively  enforce  the  proviso  in  order  to  effectuate  this  Congressional  intent. 
The  problem  Avith  duplicative  recovery  could  be  dealt  with  more  easily  by  pro- 
viding that  parens  patriae  suits  by  a  state  Attorney  General  under  section 
4(C)  (a)  (1)  or  (2)  are  mutually  exlusive  theories  of  recovery  rather  than  alterna- 
tive theories  as  section  4(C)  (a)  now  provides. 

Even  if  the  problems  of  duplicative  recovery  can  l^e  solved,  substantial  prob- 
lems still  exist  with  regard  to  measuring  damages  to  the  general  econom}\  There 
is  considerable  disagreement  over  whether  such  damages  can  be  adequately 
measured.  Some  persons  have  argued  they  cannot.*"  Others,  on  the  other  hand, 
have  argued  that  economists  have  developed  models  appropriate  and  sufficient 
for  measuring  such  damages.*'  Moreover,  it  has  been  argued  that  recovery  for 
such  items  as  pain  and  suffering,  mental  anguish  and  maintenance  of  a  nuisance 
afford  a  precedent  for  recoverjr  of  damages  to  the  general  economy .■'^  On  the 
other  hand,  Assistant  Attorney  General  Kauper  and  Chairman  Engman  both 
indicated  in  their  testimony  to  this  Committee  that  they  had  grave  doubts  regard- 
ing the  ability  to  measure  damages  to  the  general  economy.  Given  the  economic 
expertise  of  their  two  agencies,  their  testimony  should  be  given  great  weight. 
One  answer,  of  course,  might  be  to  let  the  courts  cope  with  these  problems  as 
they  frecjuently  face  problems  of  measuring  damages. 

However,  it  is  necessary  to  distinguish  between  the  measurement  problems  that 
arise  in  individual  cases  and  those  that  arise  in  all,  or  at  least  most,  cases  seeking 
recoverj^  for  a  particular  kind  of  damage.  One  solution  may  be  for  this  Committee 
to  seek  expert  testimony  from  economists  on  this  issue. ^^  Moreover,  even  if  the 
present  state  of  the  art  in  economics  does  not  permit  very  adequate  measurement 
of  these  damages,  the  state  of  the  art  may  improve  as  courts  begin  to  cope  with 
the  problem.''*  In  any  event,  sound  principles  of  judicial  administration  suggest 
that  Congress  ought  to  be  cautious  in  placing  the  difficult  burden  of  measuring 
damages  to  the  general  economy  on  the  courts.*^  It  should  not  be  so  unless  the 
benefits  from  such  actions  outweigh  the  possible  drawbacks.  Given  only  a  moderate 
need  for  the  deterrent  effect  that  section  4(C)  (a)  (2)  would  add,  it  is  not  clear 
that  such  a  showing  has  been  made  with  reg.ard  to  damages  to  the  general  economy. 

Finallj^,  even  were  Congress  to  authorize  parens  pati'iae  for  damage  to  the 
general  economy,  it  is  not  clear  that  state  Attoruej^s  General  would  be  successful 
in  recovering  such  damages  in  man}^  cases.  Actually,  section  4(C)  (a)  (2)  solves  only 
one  problem.  In  the  Hawaii  case,  the  Supreme  Court  denied  relief  because  it 
found  no  clear  Congressional  intent  that  damages  to  the  general  economy  were 
"business  or  property"  within  the  meaning  of  section  4  of  the  Clayton  Act  as 
presently  drafted.  Section  4(C)  (a)  (2)  would  supply  that  clear  Congressional 
intent.  In  any  i^articular  case,  however,  a  state  Attorney  General  has  many 
hurdles  to  overcome  before  he  actually  would  recover  any  money.  The  first 
hurdle  is  proving  that  a  particular  antitrust  violation  in  fact  caused  damage  to 
the  general  economy.  The  history  of  such  attempts  by  the  State  of  Georgia,  sub- 
sequent to  the  Supreme  Court  decision  in  Georgia  v.  Pennsylvania  Railroad  Co., 
suggests  that  such  a  showing  is  not  so  easily  accomplished.*^  Moreover,  once  the 
fact  of  damage  is  proven,  the  amount  of  damage  must  be  proven  with  reasonable 
certainty.  While  the  certainty  rule  in  antitrust  actions  has  been  liberalized,*' 
given  the  problems  of  measurement  discussed  above,  it  is  not  clear  that  even 
this  liberalized  standard  of  proof  can  be  satisfied  in  these  cases. 

A  more  serious  problem,  however,  may  be  raised  by  authorizing  parens  patriae 
suits  for  damages  to  the  general  economy.  If  permitted,  lialjility  in  damages  for 
antitrust  violations  may  be  potentially  unlimited  or  at  least  verj'  great.  It  ma}- 


<"  See,  e.g.,  Malina  &  Blechman,  Parerni  Patriae  Suits  for  Treble  Damages  Under  the  Antitrust  Lavjs,  65 
Northwestern  Univcrsitv  Law  Review  193.  220  (1970). 

«  See,  e.g.,  Hawaii  v.  Standard  Oil  of  California,  405  U.S.  251,  269,  92  S.  Ct.  885,  894-95  (1972)  (Douglas,  J., 
dissenting). 

"  See  Note,  State  Protection  of  Its  Economy  and  Environment:  Parens  Patriae  Suits  for  Damages,  6  Colum. 
J.  Law  &  Social  Problems  411,  421  (1970). 

<3  Unfortunately,  Dr.  Walter  Adams,  in  his  testimony  on  S.  1284,  did  not  deal  with  this  issue.  Hopefully 
more  economists  will  testify  on  S.  12S4  and  will  speak  to  this  issue. 

**  Cf.  Williamson,  Economics  as  an  Antitrust  Defense:  The  Welfare  Trade  Offs,  58  Amer.  Econ.  Rev.  IS, 
34  (196S). 

«  See  Freund,  Book  Review,  3  J.  LcRal  Ed.  643,  644  n.  2  (1951). 

<'  See  Malina  &  Blechman,  Parens  Patriae  Suits  for  Treble  Damages  Under  the  Antitrust  Laws,  65  Nortli- 
western  Univ.  L.  Rev.  193,  221-22  (1970). 

«  See,  e.g.,  Bigelow  v.  RKO  Radio  Pictures,  Inc.,  327  U.S.  251,  66  S.  Ct.  574  (1946): 
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well  be  uut  of  proportion  to  the  profits  from  the  illegal  activity  and  may  even 
create  the  risk  of  jeopardizing  a  particular  firm's  continued  existence  in  the 
market  place.  Courts  have  always  been  sensitive  to  this  problem  and  often  have 
been  reluctant  to  impose  imdue  liabihty  upon  defendants.  The  traditional  mani- 
festations of  this  attitude  are  found  in  tort  law  in  the  doctrine  of  proximate 
cause/ ^  and  in  contract  law  in  the  ciassis  case  of  HacUeij  v.  Baxeiidale,  the  fore- 
seeability  of  contemplation  rule."  These  principles  have  found  their  way  into 
antitrust  law  through  the  doctrine  of  standing  expressed  often  in  notions  of 
causality,  target  area  and  directness  or  remoteness  of  injury.*"  In  some  cases 
denying  standing  the  courts  have  even  talked  in  language  resembling  proximate 
cause  notions. 5"^  Numerous  antitrust  plaintiffs  have  been  denied  recovery  on 
these  grounds  sob  and  it  is  quite  possible  that  a  court,  for  the  reasons  expressed 
above,  might  well  construe  section  4(C)  (a)  (2)  strictly  and  often  deny  recovery 
for  damages  to  the  general  economy.  More  importantly,  because  of  the  magnitude 
of  the  liability  involved,  recovery  would  be  undesirable  from  the  standpoint  of 
public  policy.^"" 

No  clear  solution  emerges  to  the  problems  raised  by  section  4(C)  fa)  (2).  A 
respectable  case  can  be  made  for  its  deletion  from  S.  1284.  On  the  other  hand. 
Congress  may  wish  to  amend  this  section  providing  recovery  only  for  lost  tax 
revenues  and  increased  burdens  on  governmental  programs.  In  any  particular 
case,  of  course,  these  damages  would  have  to  be  proven  with  requisite  certainty. 
Finally,  Congress,  with  full  sensitivity  to  the  problems  raised  by  allowing  re- 
covery for  damages  to  the  general  economy,  may  prefer  to  leave  the  w^hole  prob- 
lem to  the  court  on  the  theory  that  Congress  has  merely  authorized  the  protec- 
tion of  this  interest  under  the  antitrust  laws;  and  the  courts,  given  the  genius 
of  the  common  law  system,  can  confidently  be  relied  upon  to  apply  section 
4(C)  (a)  (2)  wisely  and  equitably  in  particular  cases. 

IV.    RECOVERY   OF  AGGREGATE   DAMAGES 

Section  4(C)  (c)(1)  authorizes  the  recovery  of  aggregate  damages  in  actions 
brought  under  subsection  (a)  of  section  4C.  This  is  a  major  innovation  in  anti- 
trust law-  since  it  obviates  the  necessity  of  separately  proving  individual  claims. 
It  is  an  irnp<jrtant  and  needed  change  and  I  strongly  endorse  its  passage. 

One  of  the  major  problems  encountered  by  consumers  attempting  to  bring 
class  actions  under  Rule  23  involved  damages.  The  effect  of  the  large  class  size  on 
the  computation  and  distribution  of  damages  troubled  many  courts  and  led  to 
refusals  to  certify  the  action  under  Rule  23  because  of  unmanageability.^i  Innova- 
tive attornej^s  and  commentators  saw  recovery  of  aggregate  damages,  commonly 
known  as  fluid  class  recovery,  as  an  answer  to  this  problem.  But  the  Second 
Circuit  in  Eisen  III  found  that  such  a  procedure  was  not  authorized  under  Rule 
23  and  the  future  of  fluid  class  recovery  looked  dim.  Moreover,  some  courts 
were  not  very  sympathetic  to  proof  of  damages  through  economic  evidence.^^ 
Others  were  troubled  by  the  windfalls  that  might  occur  by  paying  damages  to 
parties  who  may  not  have  been  injured.  On  the  other  hand,  individual  claims 
were  often  verj^  difficult  to  prove  as  the  antitrust  violations  involved  small 
everyday  transactions  for  which  records  were  not  normally  kept  and,  of  course, 
were  very  numerous  as  w^ell.  For  practical  purposes,  consumers  were  without  a 
remedy  and  their  injuries  would  not  be  comiDensated.^^  This  problem,  of  course, 
is  a  major  aspect  of  the  dilemma  faced  by  consumers  that  is  discussed  in  the 
initial  portion  of  this  testimony.  Section  4(C)  (c)  solves  the  major  problems 
regarding  damages  raised  bv  large  corisHimcr  class  actions  under  Rule  23  and 


«  See  generally  W.  Prosser,  Torts  236-91  (4th  ed.  1971). 

«  See  generally  D.  Dobbs,  Remedies  1.57-58.  803-17  (1973). 

30  See  P.  Areeda,  Antitrust  Analysis  *  160  (1974);  Comment,  Manc/ano  and  Ullimalc-Coiisuyur  Standing: 
The  Misuse  of  the  Hanover  Doctrine,  72  Colum.  L.  Rev.  394,  396-403  (1972);  Pollock,  The"  Injury"  and  "  Causa- 
tion" Elements  of  a  Treble-Damage  Antitrust  Action,  57  Nw.U.L.  Rev.  691  (1963). 

so^  See,  e.g.,  Commonwealth  Edison  Co.  v.  Allis-Chataiers  Mfg.  Co.,  31.5  r.2d  564  (7th  Cir.  1963). 

ttfo'See,  e.g.,  cases  cited  in  Hawaii  v.  Standard  Oil  Co.  of  California,  405  U.S.  251,  262  n.l4,  92  S.  Ct.  885, 
891-92  n.l4  (1972). 

50=  In  fact  one  commentator  has  suggested  that  a  foresecability  requirement  may  be  necessary  if  standing 
in  antitrust  cases  is  liberalized.  See  Coimnent,  72  Colum.  L.  Rev.,  supra  note  50,  at  414. 

51  &e,  e.g..  Boshes  v.  General  Motors  Corp.,  59  F.R.D.  589  (N.D.  111.  1973);  City  of  Philadelphia  v. 
American  Oil  Co.,  53  F.R.D.  45  (D.N.J.  1971). 

•52  Sec,  e.g..  Ralstnn  v.  Volkswagenwerk,  A.G.,  61  F.R.D.  427  (W.D.  Mo.  1973). 

53  Sec  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1784,  at  pp.  122-23  (1972). 
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provider  ;ui  effective  way  for  compensating  consumers  injured  b\'  antitrust 
violations.  It  accomplishes  this  ttbjective  by  a  two  stage  proceeding.  In  the  first 
stage,  set  out  in  section  4(C)  (c)  (1),  the  total  amount  of  injury  caused  to  consumers 
in  the  state  by  t  he  antitrust  violation  is  computed  on  the  basis  of  scientific  evidence. 
The  second  stage,  set  out  in  section  4(C)  (c)  (2),  is  a  procedure  in  which  individual 
claims  by  injured  persons  may  be  made  against  the  fund  created  in  the  first 
stagi;  A\ith  any  n>maiiiing  jnone}-  going  to  the  state  in  which  the  violation  occurs. 

More  important,  in  addition  to  accomplishing  these  objectives,  recovery  of 
aggregate  damages  is  crucial  to  effectuating  the  deterrent  effect  of  jirivate  anti- 
trust litigation. ■'■♦  As  Professor  Posner  lias  pointed  out: 

"The  important  thing,  in  short,  is  that  the  defendant  hv  made  to  pay  damages, 
appro|)riately  measured;  hoAv  those  damages  are  distributed  will  not  affect  the 
subsequent  behavior  of  the  defendant  and  others  similarly  situated. 

"From  the  economic  standpoint,  therefore,  we  want  to  minimize  the  costs  (of 
notice,  disbursement  of  proceeds,  etc.)  of  effecting  compensation.  One  way  of 
doing  this  would  be  to  award  the  entire  amount  of  damages  to  the  lawyers  for  the 
class.  Another  would  be  to  endorse  the  parens  patriae  concept  rejected  by  the 
Supreme  (Jourt  in  the  Hawaii  case  in  favor  of  the  class  action.  The  former  approach 
would  have  the  advantage  of  creating  enormous  incentives  for  the  vigorous  and 
effectix'c  private  enforcement  of  the  law.  Of  course,  we  may  not  want  to  see  the 
antitrust  laws  enforced  thai  vigorously.  The  fluid-recovery  concept  as  described 
in  the  Pfizer  opinion  represents  an  intermediate  approach."  ^* 

Moreover,  given  the  difficulty  of  proving  individual  claims,  the  parens  patriae 
authority  granted  tmder  section  4(C)  (a)  might  l)e  almost  meaningless  without 
subsection  {c)'s  authority  for  recovery  of  aggregate  damages.^*  Although  recovery 
of  aggi-egate  damages  has  Ijeen  derisively  denominated  a  "pot  of  gold"  concept 
by  some  who  defend  against  these  suits,^'^  such  arguments  give  insufficient  weight 
to  the  importance  of  deterrence  and  the  Congressional  purposes  of  private  damage 
relief  under  the  antitrust  laws."  Thus,  it  is  clear  that  the  authority  grant(!d  in 
section  4(C)  (c)  of  S.  1284  is  an  imijortant  and  needed  change  in  the  antitrust 
laws. 

Despite;  this  need,  it  has  been  argued  that  granting  such  authority  will  entail 
administrative  and  constitutional  problems.  One  administrative  problem  raised 
is  the  difficulty  of  computing  aggregate  damages.  While  some  have  argued  that 
in  many  cases  computation  will  l)e  difFicult  or  impttssible,'^  others,  including 
experts  <uoh  as  Assistant  Attorney  General  Kauijer  and  Professor  Posner,  have 
felt  that  the  problems  of  computation  are  not  that  severe  in  most  cases. '^''  Alore- 
over,  those  with  experience  in  computing  damages  for  aggregate  recovery  appar- 
enth^  feel  that  the  ]:)roblems  Ciin  be  oN^ercome.*'"  This  does  not  mean,  however, 
that  there  will  never  be  problems  in  computing  aggregate  damages.  But,  again 
one  must  distinguish  situations  where  problems  of  computation  occur  in  indivi- 
dual cases  from  those  that  are  likel.y  to  occur  in  most  cases  of  a  particular  type 
and  are  very  substantial.  It  is  only  in  the  latter  situation  that  there  is  an  argument 
for  withholding  that  class  of  cases  from  the  courts  altogether,  as  may  be  the  case 


M  .SVf,  t:(i..  C.  Wright  &  A.  Miller,  7A  Federal  rraclice  and  Procedure  §  1784,  at  P.  li'3  (VjiT2):  Comment, 
MfVnagcttbility  of  Notice  and  JJuniage  Calculation  in  Consumer  Class  Actions,  70  JNlicli.  L.  Rev.  338,  371  (1971). 

34a  See  R.  Posuur,  Antitrust  Law:  Cases,  Economic  Notes  and  Other  Materials  177  (1974).  See  Note,  The 
Cost-IntfrnnViztttion  Case  for  Class  Actions,  21  Stanford  L.  Rev.  383  (1969). 

55  As  .ludire  Real  said  in  the  District  Court  in  the  Frito-I.ay  case,  "But  what  corporation  would  not  risk 
violation  of  I  he  antitrust  laws  where  masimuni  penalties  are  minisculo  compared  to  the  potential  harm  to 
a  public  unable  lo  meet  the  'technical'  reriuirements  of  proof  of  damage?  Or,  even  more  to  the  point.--what 
corporation  would  risk  violation  of  the  antitrust  laws  if  they  were  assured  every  penny  of  conspiratorial 
sains,  three  times  over,  where  the  ultimate  result  of  a  proven  price-fixing  conspiracy?  Put  ling  the  question 
is  its  own  obvious  answer." 

Stale  of  California  v.  Frilo-Lay,  Inc.,  333  F.  Supp.  977,  981  (1971),  reiersed,  474  F.  2d  774  (9th  Cii.)  c/rt 
denied.  412  U.S.  908,  93  S.  Ct.  2291  (1973). 

5"  Set,  e.ij.,  Malina.  The  Search  for  the  Pot  of  Gold,  Fluid  Class  Recoeirti  us  a  Consmntr  Ilemcdy  in  Antitrust 
Cases,  41  Antitrust  L.J.  301  (1972). 

5'  As  point  ed  out  in  1  he  Antilnolic  Antitrust  Act  ions- "  the  most  misleading  of  their  [defendants]  argument 
characteri7.es  a  class-wide  recovery  as  a  'rx)t  of  gold'  which  the  plaintitTs  au<l  tlieir  counsel  are  somehow  not 
entitled  to  receive.  If  we  assume,  that  a  price-li.xing  conspiracy  is  proven  at  triaJ,  however,  the  defendants 
will  certainly  have  no  right  to  the  'pot  of  gold'  created  by  their  illegal  activities.  And  the  success  of  their 
schenre  and  the  size  of  t  he ' pot"  would  certainly  l>e  no  basis  for  ioaving  the  money  iu  their  hands." 

In  re  Antibiotic!  Antitrust  Actions.  333  F.  Supp.  278,  287  (11)71). 

5s  Sec,  e.g.,  .Malina,  footnote  .56  supra,  at  pp.  313-1.5. 

3»  See  R.  Posner  Antitrust:  Cases,  Economic  Notes  and  Other  Materials  159  (1974).  Assistant  Attorney 
Cicueral  Kauner  stated  his  views  in  his  testimony  during  the  hearings  on  IT.R.12o'28,  the  parens  patriae 
bill,  in  t  he  I  louse  of  Representatives  in  March,  rJ7 1.  .See  p.  29  of  those  Hearings.  Furl  hermoro.  it  is  int  cresting 
to  note  that  in  his  testimony  earlier  before  this  <onnnittec  on  S.128f  Chairman  Engman  had  doubts  as  to 
the  measurement  of  excess  profits  only  and  in  particular  the  problem  of  allocating  them  when  a  violation 
ma^'  have  atfectcl  several  states. 

««  Sec,  e.g.,  Freeman,  Class  Actions  from  llie  Plaintiff's  \'icir  point,  38.1.  Air  I-aw  and  Commerce  401  (1972). 
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regarding  damages  to  the  general  economy.  Computation  of  aggregate  damages, 
hoAvever,  falls  Avithin  the  fornnn-  ease  and  is  distiugnishable  from  the  situation 
involving  damages  to  the  general  economy.  Thus,  while  there  may  l)e  diflJcultie.s 
in  particular  cases,  courts  are  well  ec(uipped  and  experienced  to  handle  the  prob- 
lems of  computation  involved  in  nioasuring  aggregate  damages.''"" 

The  other  administrative  problem  involves  supervising  the  distriljution  of 
damages  and  the  claim  procedure.  While  the  procedure  for  distributing  recovery 
under  section  4(C)  (c)  C2)  will  require  a  certnin  amount  of  sui)ervisioii,'''  the  burden 
is  not  sufficientl,y  great  nor  unmanageable  to  justify  deletion  of  section  4(C) (c) 
from  S.  12S4.  Fiist,  a  certain  amount  of  administralive  burden  can  legitimately 
be  placed  on  the  court.  And,  of  course,  courts  are  accustomed  to  handling  a  certain 
amount  of  burden  in  antitrust  cases  during  the  pretrial  and  litigation  stages. 
Second,  part  of  the  burden  for  administering  the  distribTition  of  recovery  can 
be  placed  on  the  state's  Attorney  (ieneral  *'•'  and  it  is  fidly  consistent  with  their 
role  as  parens  patriae.  Moreover,  the  exjK'ric'uce  in  the  antibiotic  antitrust  ca.ses 
indicates  that  the  ijroljlems  of  superx-ising  disti-iijution  of  the  fund  are  manageable. 
Thas,  possible  administrative  difficulties  do  not  support  opposition  to  the  recoverj^ 
of  aggregate  damages  and  to  the  enactmeiit  of  section  4('(.')(c). 

Opponents  of  i^arens  patriae  authority  have  also  argued  that  section  4(C)(e) 
would  involve  an  uuconstitutiomil  denial  of  the  right  to  jury  trial  and  due  process. 
As  to  the  right  to  a.  jury  tiial,  the  theory  is  apparently  that  the  elimination  of 
the  requirement  of  separate  proof  of  individual  claims  is  a  denial  to  the  right  to 
a  jury  trial  on  the  question  of  damages."*^  To  the  extent  that  this  argument  hav; 
I>een  raised  regarding  fluid  class  recovery  in  class  actions  under  Rule  23,  it  has 
been  rejected  by  the  courts "  .^nd  the  commentators. •'^  Interestiiigi.y,  an  article 
very  critical  of  fluid  class  recovery  by  a  leading  opponent  of  both  parens  patriae 
actions  and  fluid  class  i-eco\-ery  made  no  r(>ference  to  the  denial  of  a  constitutioiud 
right  to  jury  trial.'>'>  While  section  4(C)  (c)  may  reduce  the  right  to  jury  trial  in 
the  interests  of  furthering  the  substanti\'e  purpo.ses  of  the  antitrust  laws,  not 
aU  rcstrietioiis  of  the  right  to  a  jiu-y  trial  are  unconstitutional.'"'^ 

The  arguments  of  denial  of  due  process  are  apparently  premised  on  the  notion 
that  the  elimination  of  separate  proof  of  indixidual  claims  denies  defendants  the 
right  to  confront  and  cross-examine  those  alleging  to  be  injured  and  Lo  defend 
against  sham  or  exaggerated  claims.'''*  Again,  in  the  context  of  class  actions  under 
Rule  2o,  the  courts  that  have  carefully  analyzed  this  argument  have  rejected  it  ^'■> 
as  have  the  commentators.^'' 


so'i  In  rejecting  defendanis'  argument  in  Itic  Aniibiotk  case  that  aggregate  damages  were  not  irieasurable 
Judge  Lord  stated  "Most  iin  portent  management  decision.s  in  the  business  would  in  wliich  the-se  defendanis 
operate  are  made  through  the  inlelligoiit  applioaiion  of  statistical  and  computer  techniques  and  these  class 
members  should  be  entitled  to  use  the  same  technicjues  in  I)Io^•ing  the  elements  of  Iheii-  cause  of  action.  The 
court  is  confident  that  they  can  lie  successfully  utilized  in  l.he  courtroom  and  that  their  application  will 
allow  the  consumers  to  protect  their  rights  while  freeing  the  court  and  the  defendants  of  the  spe(;ter  of  un- 
managcability.  In  these  circumstances  thecourr  eajinot  conclude  ihat  the  defendanis  are  constitutionally 
entitled  to  compel  a  parade  of  individual  plaintifis  to  establish  damages." 

In  Re  AnIiWotic  Antitrust  Actions,  33  F.  Supp.  278,  28'J  (S.O.N.Y.  1971). 

M  See  generally  Comjiicnl,  Damage  Disttibuiiou  in  Class  Action,  the  Cy  Pres  Remetl.ii,  39  U.  Chi.  L.  Eev. 
448(1972). 

«2  See  Comment,  Manageability  of  Notice  and  Damage  Calculation  in  Consumer  Class  Actions,  70  ilich.  L. 
Rev.  338,  370(1971). 

M  Cf.  Pollock.  Class  Actions  Reconsidered:  Theory  and  Practice  Under  Amended  Ride  S8,  28  Bus.  Lawyer 
741  (1973) ;  Handler,  The  Sliift  from  Subslardive  to  Procedaral  Innovatiom  in  Antitrust  SuitSr—The  S3r4  Anmial 
Antitrtisl  Review,  71  Colum.  I>.  Rev.  1,  4-17  (11). 

M  Sec  In  re  Antibiotic  Antitrust  Actions,  333  F.  Supp.  27S,  287-89  (S.D.N.  Y.  1971) .  Cf.  Union  Carbide  and 
Carbon  Corp.  v.  Nisley,  300  ¥.  2d  561  (lOtli  Cir.  1962). 

«5Sec  C.  Wright  &  A.  Miller,  7A  Federal  Practice  afid  Procedure  §  ISOl  (1972);  Miller.  Problems  in  Ad- 
minUteriiU!  Judicial  Relief  in  Class  Actions  Under  Federal  Rule  33{B) (3),  .54  F.R.D.  501  (1971"). 

e&  See  Malina,  Fluid  Class  Recovery  as  a  Consumer  Remedti  in  Antitrust  Cases,  47  N.  Y.  U.  L.  Rev.  477  (1072) . 

»■  See  Colgrove  v.  Battin,  413  U.S.  149.  93  S.  Ct.  2148  (1973).  In  Colgrove  the  Supreme  Court  staled:  "The 
Amendment,  llierefore,  does  not  'bind  tlie  Federal  Courts  lo  the  exact  procedural  incidents  or  details  of 
jury  trial  according  to  the  conmion  law  in  1791,'  and  'new  devices  mav  be  used  to  adapt  the  ancient  insti- 
tution to  present  needs  and  to  make  of  it  an  efficient  instrument  in  the  administration  of  justice.  .  .  .  '  " 
Id.  at  157,  245'2-53. 

^  Sec,  e.g..  Pollock,  Class  Actions  Reconsidered:  Theon/  and  Practice  under  Amended  RuleSS,  28Bus.  Lawyer 
741  (1973);  Handler.  ?..'tth  Anniuil  Antitrust  Remcw,  72  Colum.  L.  Rev.  1  (1972). 

''•'See  In  re  Antibiotic  Antitrust  Actions,  333  F.  Supp.  278,  287-89  (S.D.N.  Y.  1971).  Of  course,  there  is 
language  in  the  Second  Circuit's  opinion  in  Eisen  ///that  fluid  class  recovery  involves  a  denial  of  dfie  proc- 
ess. See  479  F.  2d  105.  1017  18  (2d  Cir.  1973).  This  aspect  of  the  Second  Circuit's  decision  in  Eisen  ///has 
l>een  chamcterized  as  uimcccssary,  unfortunate  and  wrong.  See  Note,  Managing  the  Large  Clas."  Action: 
Eisen  v.  Carlisle  &  .Jacgudin,  87  Haiv.  L.  Rev.  426,  4.53  ('1973).  In  addition,  subs'cfitient  laiignage  in  the  opin- 
ion impl>-ing  that  Congress  has  the  power  to  fcishion  a  remedv  for  ccHisumers  is  either  inconsistent  \rith  the 
dicta  concerning  due  process  or  makes  it  iiiaiiphcablc  outside  tlie  context  of  Rule  23.  See  479  F.  2d  at  1019. 
Moreover,  the  Supreme  Court  in  its  opinion  in  Eisen  did  not  rule  on  this  issue  and  vacated  the  oj pinion  of 
the  Second  Circuit.  The  only  oilier  case  supporting  the  due  process  objection  apparently  is  Al  i3arnett  & 
Son,  Inc.  v.  Outboard  Marine  Coip.,  64  F.R.D.  43  (D.  Del.  1974),  which  is  merely  conclusory,  with  uo 
analysis  of  the  issue  and  relies  simply  uyjon  Eisen  III. 

■9  See  Note,  87  Harv.  L.  Rev.  supra  note  69,  at  453. 
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More  importantly,  these  arguments  of  iincunstitutionality  are  even  weaker  in 
the  context  of  parens  patriae  actions  under  section  4C  than  they  are  in  the  Rule 
23  class  action  context.  The  claim  that  section  4(C)  (c)  involves  a  denial  of  due 
process  and  right  to  juiy  trial  fails  to  appreciate  the  substantive  effect  of  Title 
IV  of  S.  1284.  Section  4C  changes  substantive  antitrust  law.  It  substitutes  the 
claim  of  the  state  as  parens  patriae  in  place  of  individual  claims,  except  of  course 
for  those  who  opt  out  under  subsection  (b)  (2) .  Not  only  does  section  4C  authorize 
the  states  to  sue  as  parens  patriae,  but  it  is  no  longer  a  matter  of  individual  li- 
ability. Antitrust  violators  are  now  liable  to  the  state  who  acts  in  place  of  its 
citizens.  The  state  has  no  right,  of  course,  to  keep  all  the  money  for  itself  and  in 
this  sense  it  receives  the  money  as  trustee  for  its  citizens.  All  of  the  arguments  of 
unconstitutionality  are  premised  on  the  notion  that  the  defendants'  liability  is 
to  individuals.  Under  section  4C  this  is  no  longer  the  case.  While  these  arguments 
may  have  some  merit  as  to  the  proper  interpretation  of  existing  section  4  of  the 
Clayton  Act,  they  do  not  support  any  constitutional  objection  to  section  4(C)  (c). 
In  proceedings  under  section  4C  defendants  will  get  their  day  in  court  and  a  jury 
trial,  if  they  so  choose,  on  the  pertinent  issues:  whether  the  antitrust  laws  have 
been  violated;  whether  such  violations  have  caused  injury  to  the  plaintiff,  the 
question  of  the  nexus  between  violation  and  injury;  and  the  amount  of  damage 
owed  to  the  plaintiff,  the  state  Attorney  General  as  parens  patriae.  Subject  to 
the  discretion  of  the  court,  the  defendants  are  free  to  engage  in  whatever  pre- 
trial discovery  they  chose,  to  raise  whatever  affirmative  defenses  they  wish  and 
to  call  whatever  witnesses  they  want. 

In  conclusion,  the  recovery  of  aggregate  damages  and  the  elimination  of  separate 
proof  of  individual  claims  is  a  desirable  and  needed  change  in  the  antitrust  laws. 
Its  deletion  from  Title  IV  of  S.  1284  cannot  be  supported  on  administrative  nor 
constitutional  grounds.  Given  the  broad  power  that  Congress  has  under  the  Com- 
merce Clause  and  the  demise  of  substantive  due  process,  there  seems  to  be  little 
doubt  that  Congress  has  the  constitutional  power  to  enact  section  4(C)(c)."  In 
fact,  even  the  most  ardent  opponents  of  parens  patriae  authoritj'  and  fluid  class 
recovery  seem  to  admit  that  Congress  has  this  power.^^  Moreover,  there  is  prece- 
dent for  Congressional  action  in  the  accounting  remedies  provided  under  the 
Trademark  and  Patent  Laws.'^  Finally,  recovery  of  aggregate  damages  is  supported 
by  the  commentators  "^  and  courts  ^'  as  a  wise,  desirable  and  appropriate  solution 
to  the  problems  discussed  in  the  initial  portions  of  this  testimon.y. 

VI.  CONCLUSION 

As  described  above,  consumers  injured  by  antitrust  violations  found  no  effective 
remedy  under  the  existing  law  and  procedure.  While  many  courts  denied  relief 
they  were  sensitive  to  the  problem  and  sympathetic  to  the  need  for  a  remedy. 
Consequently,  many  of  them  invited  Congress  to  act.''*  The  introduction  of  S. 
1284,  Title  IV  initiates  the  process  of  responding  to  that  invitation.  Passage  of 
the  bill  would  complete  that  response. 

More  importantly,  S.  1284,  Title  IV  is  an  appropriate  response  and  effective 
solution  to  the  problem  of  affording  relief  in  cases  where  numerous  consumers 
have  been  injured  by  antitrust  violations.  Moreover,  it  meets  the  problems  raised 
by  the  courts  and  certain  segments  of  the  bar  to  providing  remedies  within  the 
existing  confines  of  Rule  23  and  section  4  of  the  Clayton  Act.  In  the  first  place,  the 
dimensions  of  the  cases  wiU  be  reduced  since  actions  i^roceeding  under  section 
4(C)  (a)  will  be  limited  to  persons  within  one  particular  state.  Many  of  the  cases 


'1  See  Note,  Managino  the  Large  Class  Action:  Eisen  v.  Ca^  .sle  &  Jacquelin,  87  Harv.  L.  Bev.  126,  463 
(1973).  ' 

"  See  Handler,  gJ/tli  Annual  Antitrust  Review,  72  Colum.  L.  Rev.  1,  41  a972) ;  Malina,  Fluid  Class  Recovery 
as  a  Consuiiier  Remedy  in  Antitrust  Cases,  47  N.Y.U.  L.  Rev.  477,  493  (1972). 

73  See  15  U.S.C.  §  1117  (1970):  35  U.S.C.  §  284  (1970). 

'<  See,  e.g.,  C.  Wright  &  A.  Miller,  7A  Federal  Practice  and  Procedure  §  1784  (1972);  Comment,  Damage 
Distribution  in  Class  Actions:  The  Cij  Pres  Remedy,  39  Univ.  CM.  L.  Rev.  448  (1972);  Comment,  Manageabil- 
ittj  of  Notice  and  Damaije  Calculation  in  Consumer  Class  Actions,  70  Wicli.  L.  Rev.  338  (1971).  Cf.  Kaplan, 
A  Prefatoni  Note.  10  B.C.  Indus.  &  Com.  L.  Rev.  497  (1969). 

"  Sec  State  of  West  Virginia  v.  Chas.  Pfizer  &  Co.,  440  F.  2d  1079  (2d  Cir.  1971),  affirming  314  F.  Supp.  710 
(S.D.N.Y.  1970).  For  judicial  utilization  of  similar  procedures  in  other  contexts  see  cases  discussed  in  Note, 
70  Mich.  L.  Rev.  supra  note  74,  at  pp.  365-70. 

'♦  See.  e.g..  In  re  Hotel  Telephone  Charges,  500  F.  2d  86  (9tli  Cir.  1974);  California  v.  Frito-Lay,  Inc.,  474 
F.  2d  774  (9th  Cir.),  cert  denied,  412  U.S.  908  (1973);  Boslus  v.  General  Motors  Corp.,  59  F.R.D.  589  (N.D.  111. 
1973);  City  of  Philadelphia  v.  American  Oil  Co.,  53  F.R.D.  45  (D.N.J.  197n.  Kven  the  Second  Circuit  in  its 
opinion  in  Eisen  III  showed  some  sympathy  snggestinc  that  Congress  could  fashion  relief  to  satisfy  the 
claims  of  injured  consumers.  See  479  F.  2d  1005,  1019  (2d  Cir.  1973). 
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that  troubled  the  courts  involved  consumers  in  a  multistate  or  even  nationwide 
area.  Actions  under  section  4(C)  (a)  will  involve  more  than  one  state  only  when 
they  are  consolidated,  in  the  exercise  of  sound  judicial  discretion,  pursuant  to  the 
procedures  of  the  ^Multidistrict  Litigation  Act.  Secondly,  section  4C  provides  a 
solution  to  the  problems  of  notice  and  computation  and  distribution  of  damages 
in  antitrust  consumer  class  actions.  While  it  departs  from  the  procedures  tradi- 
tional to  cases  involving  one  plaintiff  and  one  defendant  or  at  most  a  very  small 
number,  it  is  not  without  safeguards  and  is  appropriate  within  the  context  of  the 
problem  presented."  Finally,  it  eliminates  the  problems  raised  regarding  the 
activities  and  fees  of  attorneys  representing  the  consumer  classes.  Section  4C 
also  meets  many  of  the  objections  raised  by  the  Department  of  Justice  and  state 
Attorneys  General  in  their  prior  testimony  in  the  House  of  Representatives  on 
another  version  of  a  parens  patriae  bill,  H.R.  12.528.  And  it  meets  the  objections  of 
the  Supreme  Court  to  extending  the  common  law  notion  of  parens  patriae  to 
these  cases. 

In  general,  authorizing  state  Attorneys  General  to  sue  in  parens  patriae  is 
supported  by  many  commentators  as  an  appropriate  and  effective  solution  to 
the  problems  presented  in  the  initial  portion  of  this  testimony. '^  And,  as  dis- 
cussed above,  there  are  no  constitutional  objections  that  ought  to  deter  passage 
of  section  4C.  Moreover,  enactment  of  section  4C  would  be  completely  consistent 
with  the  other  incentives  in  the  Clayton  x\ct  for  private  antitrust  enforcementand 
would  further  implement  the  Congressional  policy  of  deterring  antitrust  viola- 
tions through  such  suits.  What  Judge  Weinstein  once  said  regarding  class  actions 
is  also  appropriate  in  support  of  the  case  for  parens  patriae  authority.  His  remarks 
effectivelv  raise  the  fundamental  issue  involved. 

"The  matter  touches  on  the  issue  of  the  credibility  of  our  judicial  system. 
Either  we  are  committed  to  make  reasonable  efforts  to  provide  a  forum  for 
adjudication  of  disputes  involving  all  our  citizens — including  those  deprived  of 
human  rights,  consumers  who  overpay  for  products  because  of  antitrust  violations 
and  investors  who  arc  victimized  by  insider  trading  or  misleading  information — 
or  we  are  not.  There  are  those  who  will  not  ignore  the  irony  of  courts  ready  to 
imprison  a  man  who  steals  some  goods  in  interstate  commerce  while  unwilling 
to  grant  a  civil  remedy  against  the  corporation  wliich  has  benefited,  to  the  extent 
of  many  millions  of  dollars,  from  collusive,  Ulegal  pricing  of  its  goods  to  the 
public. 

"When  the  organization  of  a  modern  society,  such  as  ours,  affords  the  possibility 
of  illegal  behavior  accompanied  by  widespread,  diffuse  consequences^  some  proce- 
dural means  must  exist  to  remedy — or  at  least  deter — that  conduct.^* 

Congress  now  has  the  opportunity  to  afford  that  procedure  by  enacting  S. 
1284,  Title  IV  and  since,  as  Judge  Weinstein  points  out,  the  problem  is  basically 
a  political  one,  Congress  is  perhaps  the  most  appropriate  body  for  providing  a 
solution.  Thus,  I  strongly  support  the  basic  principle  and  rationale  underlying 
Title  IV  of  S.  1284  and  urge  its  enactment  with  the  amendments  suggested 
throughout  my  testimonj'. 

Senator  Hart.  To  Professor  Brodlej^  let  me  make  an  apology.  I  will 
have  to  take  another  very  brief  recess,  there  is  a  live  quorum  call. 

[Recess.] 

Senator  Hart.  We  will  be  in  order.  I  am  not  sure  that  I  indicated 
before  that  brief  recess  that  our  next  witness  is  Dr.  Joseph  F.  Brodle}^ 
professor  of  law,  Indiana  University. 

Professor,  we  welcome  you.  And  I  am  sorry  that  even  today,  after 
the  disaster  of  last  week,  we  are  still  ver}'  late. 

[Professor  Brodley's  prepared  statement  appears  on  p.  505.] 

Professor  Brodley.  Thank  you,  Senator. 


"  See  C.  Wright  &  A.  ymier,  7A  Federal  Practice  and  Procedure  §§  1784, 1786  (1972). 

's  See  R  Posner  Antitrust:  Cases,  Economic  Notes  and  Other  Materials  159  (1074);  Comment,  Damage 
Distribution  in  Class  Actiom:  The  Cy  Press  Remedy,  39  U.  Chi.  L.  Rev.  448  (1972);  Note,  Wrongs  Without 
Remedy:  The  Concept  of  Parens  Patriae  Suit  for  Treble  Damages  Under  the  Antitrust  Laws.  43  So.  Cal.  L. 
Rev.  570  (1970);  Note,  State  Protection  of  Its  Economy  and  Environment:  Parens  Patriae  SxiUs  for  Damages, 
eColum.  J.  of  Laws  &  Social  Problems  411  (1970).  „,,„.-,  wt^ 

"  As  quoted  in  Eisen  v.  Carlisle  &  Jacquelin,  417  U.S.  156, 186  n.  8,  94  S.  Ct.  2410,  2156  n.  8  (19/4)  (Douglas, 
J.,  dissenting  in  part). 
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STATEMENT  OF  JOSEPH  E.  BEODLEY.  PROFESSOR  OF  LAW.  INDIANA 
UNIVERSITY.  BIOOMINOTON.  IND. 

Professor  Brodley.  Senator,  tlie  hour  is  lalo,  and  verbal  liolitnins,' 
seldom  strikes  in  the  late  aftemoon.  Biil,  !  was  stniek  by  your  dia- 
log- last  week  with  Mayor  Alioto. 

\'ou  spoke,  as  you  recall,  ol*  the  need  for  evenhanded  justice  in  the 
antitrust  field.  And,  I  think,  unforgettably  I  well  remember  the  analogy 
you  made  to  the  poor  youth  caught  in  a  back  alley,  accused— convicted 
of  a  crime,  and  the  corporate  official — you  called  him  'Mfie  pillar  of 
the  community"  who  aclmits  to  violating  the  antitrust  laws. 

Now,  that  was  said  with  respect  to  nolo  contendere  pleas.  I  appear 
loday  principally  on  the  issue  of  premerger  notification.  And  yet,  thiit 
analogy,  1  think,  is  apt.  although  perhaps  less  obviously.  Let  me  ex- 
plain what  I  mean. 

Years  ago,  I  was  a  y^oimg  lawyer,  just  begiiming  the  practi(-e  of 
antitrust  law.  And  I  attended  my  first  meeting  of  the  antitrust  section 
in  Washington.  The  subject  was  mergers.  And  a  distinguished  prac- 
titioner and  expert  in  the  antitrust  laws  was  holding  forth.  The  fjuestion 
was  raised:  "Well,  counsel,  is  not  the  way  to  handle  a  merger,  to  go  in 
to  the  Department  of  Justice  in  advance  and  ask  if  this  merger  violates 
the  antitrust  laws?" 

And  in  my  innocence,  I  thought,  "Well,  that  sounds  like  a  perfectly 
plausible  wa}^  to  get  aboul  it." 

("an  you  imagine  my  surprise  when  this  distinguished  counsel  said, 
with  a  knowing-  tone,  that  only  the  naive  or  the  uniid'ormed  would 
follow  sucli  a  course?  It  Avas  not  clear  to  me,  immediatelv,  what  iu' 
meant.  It  became  clear  as  J  learned  more  about  the  operation  of  the 
Uiw,  for,  if  instead  of  seeking  advance  clearance  with  the  risk  that  the 
Government  will  proceed  against  you  as  a  matter  of  course  if  you 
merge  in  the  face  of  Government  disapproval — if  instead  of  seeking 
clearance  the  companj^  attempts,  as  far  as  it  can,  to  secretly  pre])are 
its  merger  plans,  and  then  to  merge  with  utmost  speed — if  it  follows 
that  course,  its  chances  of  gain  are  great.  Let  me  explain  : 

First,  the  Government  may  not  discover  about  the  juerger  al  all 
until  after  consummation.  Now,  that  is  a  little  less  true  today  under 
the  FTC  reporting  recpiirements,  but  it  is  still  true  as  to  any  nun-ger 
below  the  large  size  covered  b\'  the  FTC  reporting  program. 

But  second,  the  Government  may  discover  it,  but  too  late  to 
])repare  an  effective  case,  and  that  is  true  today.  And,  therefore, 
tlie  merger  will  be  consummated. 

And  third,  the  Government  may  (Uscover  in  time,  and  ma}'  be 
able  to  prepare  its  case,  but  will  be  unable  to  get  an  effective  pre- 
hminar}^  injunction. 

in  each  case,  the  merger  is  consunnnated.  And  now,  I  add  the 
knowledge  that  has  been  gained  since  that  time,  the  knowledge 
revealed  by  recent  studies  that  whenever  a  merger  is  consummated, 
the  chances  are  overwhelming  that  the  (effects  of  that  merger  will 
not  be  undone.  Indeed,  the  best  study  of  the  subject  shows  that  in 
90  percent  of  the  cases,  the  merger  relief  must  be  rated  as  unsuccessful 
or  deficient  if  the  merger  was  consummated  prior  to  the  Government 
action. 
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Now,  this  situation  has  long  troubled  those  of  the  antitrust  com- 
munit}'.  Attorney  General  Herbert  Brownell  made  one  of  his  rare 
appearances  before  a  congressional  committee  to  urge  adoption  of 
the  premerger  notification  bill,  and  he  stressed  the  point  that  it  was 
a  matter  of  evenhanded  justice,  not  just  of  efficiency  of  enforcement. 

And  Attorney  General  Kauper,  to  some  extent,  struck  the  same 
note,  when  he  talked  about  the  ''midnight  merger,"  consummated 
in  defiance  of  expected  Government  suit  and  for  the  purpose  of 
thwarting  relief. 

And  therefore,  the  need  for  this  bill  is  clear  and  long-recognized, 
both  on  fairness  grounds,  as  well  as  efficiency. 

Now,  I  want,  in  my  oral  remarks,  to  explore  three  or  four  of  the 
main  questions  that  have  been  raised — not  exactly  in  opposition,  but 
in  questioning  whether  the  bill  is  desirable^- whether  this  bill  appro- 
priately meets  the  need? 

The  first  question  is:  Will  not  this  bill  clog  desirable  market  trans- 
actions—the nonoffending  merger,  the  shareholder  tender  offer 
which  stimulates  laggard  management?  Will  it  not  clog  the  free  market 
system? 

Well,  I  am  prepared  to  say  that  perhaps,  as  now  written,  there 
is  some  danger,  but  I  think  the  bill  can  be  effectivel}'  amended  to 
remove  that  danger.  And  I  have  in  mind  principally  three  things: 

First,  I  think  that  the  long  delay  period  that  the  bill  now  permits 
can  be  tightened.  I  think,  in  fact,  it  can  be  tightened  by  adhering  a 
little  more  closely  to  the  language  contained  in  the  prior  bills  that 
have  been  introduced  on  this  subject. 

Now,  I  will  not  go  into  detail,  but  the  idea  is,  that  you  have  a 
time  certain  for  notification — ^and,  that  is  provided  here — then  a 
time  certain  for  the  Government  to  say,  "We  want  more  data"— 
and  thereafter  a  time  certain  for  the  defendants  to  respond— rand 
finally  an  outside  period  by  which  the  Govermnent  must  act.  I  would 
compress  the  whole  thing  into  80  da3's.  And  I  think  even  the  share- 
holder tender  would  be  manageable  within  that  period. 

Second,  I  would  cut  back  somewhat  on  the  total  Government 
discretion  to  ban  mergers  by  instituting  suit.  I  would  cut  back  on 
that  to  the  extent  that  I  would  limit  the  automatic  stay  to  horizontal 
mergers,  which  are  the  most  immediately  undesirable  t^^pe  of  mergers, 
and  which  constitute  most  of  the  suits  that  the  Government  is  now 
bringing.  As  to  vertical  and  conglomerate  mergers,  I  have  suggested 
a  somewhat  different  kind  of  relief. 

And  third,  with  respect  to  the  provisions  of  sec.  23(g),  which  are 
designed  to  take  the  profits  out  of  Inergers,  I  would  not  go  as  far  as 
those  provisions  now  go.  I  would  not  provide  for  escrow  of  pi'ofits, 
nor  the  disgorging  of  any  gain  from  the  merger.  However,  I  would 
provide  for  mandatory  divestiture.  And  I  would  add  to  that  mandatory 
divestiture  provision — ^this  would  go  beyond  your  bill — that  the  di- 
vestiture be  by  spinofi^  or  by  public  offering  of  the  stock. 

Thus,  I  would  have  the  bill  take  some  of  the  profits  out  of  mergers, 
but  not  all,  because  I  think  to  go  all  the  v/ay  would  be  unnecessary 
since  there  will  be  a  stay  against  the  most  harmful  kinds,  of.  mergers 
anyhow,  so  those  mergers  will  not  be  consummated.        - .?(  • 

And  for  reasons  that  I  have  explored  in  m}^  prepared  statement, 
I  think  it  might  even  be  counterproductive  to  go  further. 

52-139— 75— pt.  1—36 
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The  second  question  that  has  been  raised — and  Mr.  Lcrman,  among 
others,  raised  this  question — is  why  is  not  the  existing  FTC  premerger 
notification  program  adequate?  After  all,  corporations  now  have  to 
notify  the  FTC  60  days  in  advance. 

Well,  first,  the  FTC  itself  says  that  it  has  not,  under  that  program, 
been  able  to  get  the  information  it  needs — that  is  Mr.  Engman's 
testimony — to  be  able  to  act  prior  to  the  merger. 

Second,  the  merging  parties  can  compress  or  shorten  this  60-day 
notice  period  at  will.  Let  me  explain  how. 

The  FTC  concedes  it  has  no  authority  to  impose  a  waiting  period. 
That  is  to  say,  if  the  parties  to  a  merger  notify  the  FTC,  following  an 
agreement  to  merge,  that  "We  are  going  to  merge  in  20  days,  because 
we  have  agreed  to  merge  in  20  days,"  the  FTC  would  find  that  this 
complies  with  their  requirement,  for  the  FTC  has  no  power  to  dela}'^ 
the  merger.  So  by  staging  their  timetables,  the  parties  can  compress 
and  shorten  the  notice  period  to  a  point  where,  of  course,  it  would 
be  too  little  to  allow  effective  Government  action. 

Third,  the  existing  law  and  FTC  notification  program  provides  for 
no  stay  of  the  merger,  so  regardless  of  notice,  the  merger,  in  most 
cases,  v,dll  be  consummated  with  all  the  problems  that  involves. 

And  fourth,  as  I  suggest  in  my  prepared  statement,  the  notification 
program  of  the  FTC  applies  only  to  the  largest  mergers;  it  would  not 
include  a  great  manj^  which  the  Government  has  challenged.  Indeed, 
the  best  data  I  could  obtain,  covering  an  earlier  period,  1950-61, 
shows  the  FTC  notification  program  would  have  caught  onh^  38 
percent  of  the  mergers  the  FTC  actually  challenged.  It  would  catch 
more  today,  but  a  lot  would  be  left  out. 

The  final  question  I  want  to  address  myself  to  is — it  was  stressed 
by  Mr.  Lerman  in  his  excellent  memorandum — why  is  not  the  Govern- 
ment's existing  right  to  obtain  preliminary  relief  from  a  district  court 
sufficient  without  an  automatic  stay  provision? 

After  all,  if  the  Government  has  a  good  case,  why  cannot  it  go 
into  the  district  court,  convince  the  judge,  and  get  a  preliminary 
injunction?  Why  must  the  Government  be  given  an  automatic  sta}-? 

In  the  connection  Mr.  Lerman  makes  the  point  that  the  Govern- 
ment has  gotten  preliminary  relief  in  most  of  the  cases  where  it  has 
asked  for  it.  And  that  is  correct.  Frequently  the  Justice  Department 
does  get  "some"  kind  of  preliminary  relief,  but  the  only  effective 
preliminary  relief  is  a  preliminary  injunction.  The  other  kinds  of 
relief,  the  protective  orders  of  various  sorts,  permit  the  consummation 
of  the  merger.  And  the  economic  studies  then  show  that  such  con- 
summation will  not  be  effectively  undone,  so  as  to  restore  a  viable 
firm.  Therefore,  unless  the  Government  gets  a  preliminarj^  injunction 
banning  the  merger  a  failure  of  relief  occurs  most  of  the  time. 

Now,  let  us  shift  the  spotlight  from  just  any  kind  of  preliminary 
relief,  which  I  think  Mr.  Lerman  was  talking  about,  to  this  particular 
kind  of  relief — effective  preliminary  injunction  and  here  I  have  cited 
a  study  showing  that  in  the  period  1955-71,  which  is  the  big  merger 
activity  period,  there  were  167  merger  suits  and  only  15  preliminar}^ 
injunctions. 

Why  has  the  Government  not  been  able  to  get  more  preliminary 
injunctions?  It  does  not  always  move  for  them,  of  course.  But  the 
chief  reason  seems  to  be  that  the  Govermnent  lias  been  put  to  the 
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same  standard  of  proof  on  the  motion  for  preliminary  injunction, 
which  it  must  face  at  the  ultimate  trial:  It  must  show  that  the  merger 
probably  restrains  competition.  Well,  it  is  unprepared  on  an  early 
record  to  make  the  kind  of  showing  that  one  would  make  at  the  end 
of  a  long  trial.  The  case  is  simpl}^  not  ripe.  Further,  there  is  virtually 
no  chance  of  getting  appellate  review  of  the  district  court's  decision. 

So  the  preliminary  injunction  is  not  something  which  has  been 
readily  available.  And  therefore,  the  provision  of  the  bill,  which  would 
provide  for  that,  is  needed.  And,  as  I  have  said,  I  would  narrow  the 
mandatory  stay  to  horizontal  mergers. 

To  be  sure,  the  bill  does  need  some  revision,  as  I  have  suggested. 
And  there  are  a  few  more  suggestions  in  my  prepared  statement. 

But,  Senator  Hart,  this  is  the  19th  bill  which  has  been  introduced 
on  this  subject  in  the  Congress.  And  this  is  the  19th  year  since  that 
first  bill  was  introduced.  And  what  I  want  to  suggest  to  the  committee 
is  that  there  has  been  adequate  deliberation  and  that  the  time  is  now 
ripe  for  legislative  action. 

Senator  Hart.  That  was  an  interesting  summary  to  an  excellent 
paper.  But  that  very  last  point,  perhaps  the  least  of  important  of  all, 
is  the  one,  I'm  sure,  that  will  stick  in  my  mmd. 

Mr.  Nash? 

Mr.  Nash.  In  your  prepared  statement  you  discuss  the  transactions 
which  you  believe  to  be  covered  by  title  5,  and  those  which  you  believe 
should  not  be  covered. 

Professor  Brodley.  Yes. 

Mr.  Nash.  Obviously  the  intention  is  not  to  encompass  the  ordinary 
day-to-day  business  transaction. 

The  issue  to  be  decided  is  whether  a  laundry  list  of  exemptions  goes 
into  the  statute  or  whether  the  exemptions  are  left  to  the  rulemaking 
power  of  the  FTC — as  the  bill  is  now  drafted. 

Professor  Brodley.  Yes. 

Mr.  Nash.  In  your  statement  I  believe  you  suggested  you  prefer  the 
way  the  bill  is  presently  drafted.  Assistant  Attorney  General  Kauper 
suggested  some  exemptions  should  go  into  the  bill. 

Can  you  elaborate  on  the  pros  and  cons  of  each  approach? 

Professor  Brodley.  Yes.  If  there  was  any  subject  that  I  might  have 
included  beyond  what  I  did  speak  of  that  would  be  perhaps  the  next 
topic. 

My  study  of  the  prior  history  of  these  bills  shows  that  the  attempt  to 
set  forth  the  enumerated  exemptions  was  a  pitfall.  One  version  of  the 
bill  in  prior  years  came  up  with  15  exemptions  and  still  those  that  were 
opposing  the  bill  were  not  satisfied.^ 

It  is  extremely  difficult  to  set  down  in  legislative  concrete  all  of  the 
kinds  of  transactions  that  ought  not  to  be  subject  to  reportmg.  It 
seems  to  me  that  the  matter  is  just  ready  made  for  the  flexibility  of  an 
administrative  process.  The  important  thing  for  the  bill  to  do  is  to 
make  the  standard  clear  under  which  the  exemptions  or  the  legislative 
reporting  is  to  occur. 

I  think  the  bill  does  this  simply  in  its  context.  The  standard  for 
reporting  should  simply  be  mergers,  and  the  other  kinds  of  transactions 
which  are  of  the  type  apt  to  violate  the  act. 

The  only  thing  I  would  say  further  is,  that  the  same  problem  arose 
under  the  Williams  Act — dealing  with  shareholder  tender  offers — and 
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this  was  the  tactic  adopted  under  the  WilUams  act,  that  is,  setting 
forth  the  exempting  power  in  an  administrative  agency — the  SEC— 
with  only  the  legislative  purpose  made  clear. 

There  is  another  point  I  would  add,  which  is,  if  you  set  forth  some 
exemptions,  then  immediately  the  argument  is  open  that  the  legisla- 
ture did  not  intend  to  permit  others,  because  if  it  thought  the  others 
were  important,  why  would  not  it  have  listed  those,  too? 

I  think  the  bill  is  just  right  as  it  is  now  written. 

Mr.  Nash.  Thank  you.  With  respect  to  the  automatic  stay  pro- 
visions of  the  bill,  you  suggest  a  substitution  of  the  Bank  Merger 
Act  standard. 

Assistant  Attorney  General  Kauper  suggested  we  adopt  language 
such  as  irreparable  injury  as  a  ground  for  lifting  the  stay. 

Can  you  tell  us  how  the  courts  have  construed  the  Bank  Merger 
Act's  discretionar}^  provision  and  indicate  the  number  of  times  in 
which  the  stay  has  been  lifted? 

Professor  Brodley.  I  do  not  know  how  many  times  the  stay  has 
been  lifted.  I  did  not  investigate  that.  The  interpretation  has  been 
that  the  stay  will  be  granted  unless  the  action  is  found  to  be  sub- 
stantially without  merit. 

I  do  not  think  that  is  very  different  than  what  Attorney  General 
Kauper  has  proposed.  It  seems  to  me  more  symmetrical  and  clear, 
however,  to  follow  the  wording  of  an  existing  statute  which  is  in  the 
merger  field. 

Mr.  Nash.  Who  has  the  burden  of  proof  to  lift  the  stay  in  the 
Bank  Merger  Act? 

Professor  Brodley.  The  defendant,  I  think,  would  have  to  come 
in  and  show  that  there  are  reasons  why  the  action  is  without  merit. 
I  would  assume  that  if  the  defendant  stands  quiet  and  you  have  a 
colorable  complaint,  that  the  stay  will  issue.  So  the  burden  does  fall 
on  the  defendant. 

Mr.  Nash.  Thank  you. 

I  have  110  further  questions,  Mr.  Chairman. 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chumbris.  Thaiik  you,  Mr.  Chairman.  I  do  not  have  any 
questions  to  ask  of  the  witness,  but  Mr.  Nash  has  brought  up  the 
question  of  the  Bank  Merger  Act. 

And  I  understand  that  we  have  received,  for  the  record,  a  statement 
from  the  Association  of  Bank  Holding  Companies.^ 

Mr.  Nash.  They  were  submitted  to  the  printing  clerk  for  inclusion 
in  the  record. 

Mr.  Chumbris.  Yes.  I  merely  raise  it  just  because  Senator  Hruska 
has  received  some  mail  from  Nebraska,  and  Senator  Thurmond's 
office  has  called  me  about  several  letters  that  they  have  received. 

They  are  concerned  about  title  V,  and  if  I  may  read  just  briefly 
what  their  concern  is,  "It  appears  to  me  that  this  would  require" — 
meaning  the  requirement  in  the  bill — "bank  holding  companies  to 
file  notification  of  any  acquisition  even  though  all  such  acquisitions 
now  are  subject  to  prior  approval  by  the  Federal  Reserve  Board 
under*  the  Bank  Holding  Company  Act  of  1956. 

1  See  p.  1017, 
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"The  Fed  does  a  very  adequate  job  of  reviewing  all  applications 
for  the  acquisition  of  stock  or  assets  by  bank  holding  companies  and 
must  also  notify  the  Antitrust  Division  of  the  Department  of  Jus- 
tice"— and  I  understand  the  same  thing  applies  to  the  FTC — "of 
these  applications  before  they  are  approved." 

And  ^vith  that  in  mind,  I  understand  that  perhaps  we  may  re- 
ceive statements  from  people  who  will  touch  more  elaborately  on  this 
point,  and  if  we  do  receive  them,  Mr.  Chairm.an,  may  we  have  them 
included  in  the  record  of  the  hearings? 

Senator  Hart.  They  will  be  received  and  made  a  part  of  the  record: 
And  Mr.  Chumbris'  comment  reminded  me  of  the  letter  received 
from  the  President  of  the  National  Bank  of  Detroit  expressing  a 
similar  concern. 

And  I  am  not  canying  my  reply  around  in  my  pocket,  but  if  I  was, 
I'd  put  it  in  the  record.  But  in  response  to  that  letter  I  acknowledge 
the  desirability  of  including  certain  exemptions  in  the  bill. 

Mr,  Chuimbris.  Also  I  received  yesterda}^  afternoon  a  statement  by 
by  the  American  Life  Insiu'ance  Association  submitted  to  the  Sub- 
committee of  Antitrust  on  this  bill  and  in  which  they  raise  a  similar 
problem  there,  and  at  the  end  of  it  the}^  have  an  attachment  with 
some  excerpts  from  H.R.  2511  of  the  90th  Congress,  Ist  session,  1967, 
which  indicates  certain  exemptions  which  probably  should  be  con- 
sidered by  the  subcommittee  when  it  takes  up  tliis  bill. 

Senator  Hart.  Yes. 

Mr.  Chumbris.  Thank  you  very  much,  Mr.  Chairman.  And  thank 
3011  very  much,  Mr.  Brodley. 

Senator  Hart.  Professor,  again,  thank  you. 

Mr.  Brodley.  Thank  you,  Senator  Hart. 

[The  prepared  statement  of  Mr.  Brodley  follows;] 

Prepared  Statement  of  Joseph  F.  Brodley,  Phofessok  of 
Law,  Indiana  University,  Bloomington,  Ind. 

premerger  notification 

I  would  urge  the  adoption  of  the  premerger  notification  provisions  of  S.  1284 
with  certain  modifications  and  amendments.  There  has  been  a  long  felt  Congres- 
sional and  Presidential  interest  in  premerger  notification  legislation,  as  reflected 
in  more  than  a  dozen  previous  bills  in  four  separate  Congresses,  and  passage  by 
the  House  of  Representatives  in  the  84th  Congress  by  overwhelming  vote.  In  five 
successive  messages  to  Congress,  President  Eisenhower  urged  adoption  of  the 
legislation.  While  S.  1284  differs  in  important  respects  from  the  previous  bills,  it 
seems  responsive  to  the  same  basic  concerns. 

I.  Need  for  Premerger  Notificaiion. 

The  Celler-Kefauver  Act  of  1950  must  surely  rank  as  the  most  notable  and 
successful  piece  of  antitrust  legislation  since  the  passage  of  the  Clayton  Act  in 
1914.  In  terms  of  antitrust  effectiveness  Chiago  economist  George  Stigler  finds 
the  merger  law  rivaled  only  by  the  anti-collusion  provisions  of  the  Sherman  Act.' 

But  successful  as  that  Act  has  been  in  reforming  the  suVjstantive  law  of  mergers 
and  in  deterring  the  most  anticompetitive  types  of  mergers,  the  Act  has  been 
little  short  of  a  failure  in  its  remedial  provisions.  Careful  studies,^  which  have  been 
published  only  in  the  last  few  years,  reveal  that  the  remedial  provisions  of  merger 
decrees  have  almost  invariably  failed  to  restore  the  competitive  conditions  existing 
before  the  merger.  T.ypically,  the  result  of  the  final  decree  is  the  divestiture  of  a 
stripped  do-wn  shell;  or  of  truncated  assets  that  never  were  and  never  could  be  a 


1  G.  Stigler,  The  Economic  Effects  of  the  Antitrust  Laws,  in  the  Organization  of  Industry  270-71  (1968). 

2  K.  Elzinga,  The  AnU-MergcT  Law:  Pyrrhic  Victories,  12  J.  Law  &  Econ.  43  (1969);  Pfunder.  Plaine  & 
Whittemore,  Compliance  with  Divestiture  Orders  Under  Section  7  of  the  Clayton  Act:  An  Analysis  of  the  Relief 
Obtained,  17  Antitrust  BuU.  19  (1972). 
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viable  firm;  or  the  sale  to  a  buyer  which  had  it  as  an  original  matter  sought  to 
acquire  the  divested  firm  would  itself  have  violated  Section  7;  or,  indeed,  in  a 
surprising  number  of  cases,  no  divestiture  at  all.  And  any  relief  given  has  been  tardy 
and  long-delayed.  Thus,  Professor  Elzinga  in  his  study  of  39  merger  cases  in  which 
relief  was  given,  concluded  that  the  decree  could  be  viewed  as  truly  successful  in 
only  three  instances.  Using  as  his  criterion  of  success,  the  timelj'-  restoration  of  a 
viable  firm,  he  found  the  government  to  have  obtained  unsuccessful  or  deficient 
relief  in  90%  of  the  cases.  What  relief  was  adjudged  came  on  the  average  five  to 
six  years  after  the  unlawful  merger.^ 

It  is  startling  to  contrast  the  language  of  the  Supreme  Court  in  some  of  its 
leading  merger  cases  with  the  decree  finalh''  entered.  In  United  States  v.  Continental 
Can  Company,  378  U.S.  466  (1964)  the  Court  strikes  down  a  merger  between  a 
leading  producer  of  metal  containers  and  a  leading  producer  of  glass  containers, 
in  part  because  the  latter  had  been  removed  "as  an  independent  factor  in  the  glass 
industry"  (p.  463)  and  in  order  to  preserve  its  "dynamic  long-run  potential." 
(p.  466)  Eight  years  later  the  final  decree  permitted  the  sale  of  most  of  the  assets 
of  the  glass  container  producer  to  the  third  largest  glass  container  producer  in 
the  United  States. 

In  United  States  v.  Van's  Grocery  Company,  384  U.S.  279  (1966)  the  Supreme 
Court  held  imlawful  the  acquisition  of  the  sixth  largest  grocery  chain  in  Los 
Angeles  by  the  third  largest  chain,  characterizing  the  merger  as  that  of  "two 
already  powerful  companies  merging  in  a  way  which  makes  them  even  more  powerful 
than  they  were  before."  (p.  278)  Far  from  restoring  the  acquired  firm,  the  final 
decree  simply  permitted  Von's  to  sell  any  35  of  its  108  stores,  thereby  permitting 
it  to  choose  its  least  profitable  outlets,  scarcely  a  dimunition  of  its  power. 

Lower  court  decisions  are  more  shocking.  Thej^  reflect  instances  where  one 
acquiring  firm  refused  to  offer  the  acquired  company  for  sale  except  at  an  im- 
realistically  high  price,  and  when  predictably  no  buyer  was  forthcoming,  one 
year  later  was  relieved  of  its  obligation  to  divest;  *  and  another  where  the  acquiring 
firm,  having  sold  off  most  of  the  assets  of  the  acquired,  nothing  was  left  to  be 
divested  except  some  obsolete  machinery  for  which  no  buyers  could  be  found;' 
and  still  another  involving  an  important  trademarked  product,  where  the  divesti- 
ture was  limited  to  the  plants  without  right  to  use  the  trademark,  which  the 
acquring  firm  retained.* 

In  the  face  of  this  record  it  is  not  too  much  to  say,  as  has  Professor  Donald 
Dewey,  that  while  "the  government  wins  the  opinions  .  .  .  the  defendants  win 
the  decrees."  ' 

The  only  significant  exception  to  this  bleak  remedial  picture  occurs  in  those 
relatively  few  cases  in  which  the  government  has  been  able  to  obtain  advance 
injunctive  relief  staying  the  merger  pending  resolution  of  the  case.  However,  in 
the  period  of  heavy  merger  enforcement,  beginning  in  1955  through  1971  the 
Department  of  Justice  obtained  a  preliminary  injunction  in  only  15  cases,  while 
the  FTC  obtained  svich  an  injunction  in  only  one  case.  In  the  limited  nunibiT  of 
cases  in  which  the  government  moved  for  such  injunctive  relief,  it  was  successful 
in  obtaining  a  favorable  judicial  decision  in  only  one  out  of  three  cases. ^  The 
district  courts  have  varied  in  their  receptivity  to  injunctive  petitions  by  the 
government,  but  on  balance  have  not  been  hospitable.  The  government  has  been 
put  to  a  standard  of  proof  akin  to  what  it  must  meet  at  full  trial  and  has  frequently 
in  addition  been  required  to  prove  irreparable  injurj'.' 

The  net  effect  of  the  above  factors  (the  difficulty  of  securing  injunctive  relief 
to  block  the  merger  in  advance  and  the  weak  remedies  achieved  afterwards)  is  a 
system  in  which  the  incentives  against  unlawful  mergers  are  insufficient.  As  an 
economist  has  aptly  described  the  situation:  ".  .  .  if  there  is  no  way  of  preventing 
a  particular  act  before  it  is  committed,  and  if  there  is  no  punishment  (i.e.  cost) 
for  committing  this  act,  if  caught,  and  if  it  is  profitable,  them  the  act  will  continue 
to  be  practiced."  i° 


'  K.  Elzinea.  suvra  at  d.  52. 

*  Pfunder,  Plaine  &  Whittemore,  supra,  106. 

'Id.  at  57-50. 

9  Id.  at  74-75. 

^  Quoted  in  Elzinija,  supra,  at  p.  52. 

'  G.  Lewis.  Preliminary  injunctions  in  Oovernmerd  Section  7  Litigation,  17  Anlitnist  Bull.  1,  2-3  (1972). 
«  See  G.  Lewis,  supra,  and  R.  Schneiderman,  PreliminaTy  Relief  in  Clayton  Act  Section  7  Cases,  42  Anti- 
trust L.J.  587  (1973). 

10  K.  Elzinga,  Mergers:  Their  Causes  and  Cures,  2  Antitrust  Law  &  Econ.  R.  53,  82  (1968). 
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Moreover,  the  courts,  and  often  the  government  itself,  have  frequently  been 
solicitous  to  ensure  that  the  acquiring  firm  will  suffer  no  loss,  if  not  realize  a 
positive  gain,  in  disposing  of  the  acquired  stock  or  assets.  Thus  the  incentives 
are  skewed  in  the  direction  of  merger  even  where  there  is  a  litigation  risk. 

An  additional  consequence  is  the  incentive  to  hastily,  and  if  possible  secretly, 
consumate  the  merger,  thereby  precluding  an}^  possibility  of  preliminary  injunc- 
tion. Government  representatives  have  testified  over  the  years  that  their  intelli- 
gence of  prospective  mergers  is  far  from  complete.  A  significant  fraction  occur 
without  government  knowledge. '^  The  FTC  Merger  Reporting  Program  now 
ensures  some  advance  government  notice  for  mergers,  but  only  the  largest  com- 
panies are  covered  by  the  requirement,  and  the  notice  may  provide  neither  the 
time  nor  the  information  to  obtain  effective  preliminary  relief. 

This  is  not  to  say  that  the  anti-merger  law  has  not  been  effective  as  a  deterrent. 
Businessmen  wishing  to  avert  litigation  or  publicly  spirited  to  comply  with  legal 
requirements  have  avoided  entering  into  forseeably  unlawful  mergers,  or  have 
sought  advance  government  clearance  of  planned  mergers.  Others,  however,  less 
scrupulous  or  knowledgeable,  have  entered  into  unlawful  mergers  and  have 
frequently  gained  therefrom.  As  the  enforcement  agencies  have  been  urging 
since  1956,  this  reflects  a  bias  against  careful  and  scrupulous  business  conduct 
that  should  be  corrected. 12 

At  the  same  time  it  is  essential  that  any  additional  procedures  not  clog  or 
seriously  impede  lawful  merger  or  other  non-offending  business  transactions.  Mer- 
gers can  be  a  source  of  efficiency  and  through  the  takeover  device  a  means  of 
giving  added  incentive  to  laggard  management.  Since  the  line  between  the  lawful 
and  unlawful  in  the  merger  field  is  often  fuzzy,  there  is  a  tension  between  effec- 
tive merger  enforcement  and  minimum  free  market  friction.  My  suggestions  to 
the  Subcommittee  are  aimed  at  achieving  the  best  compromise  between  these 
two  goals. 

//.  Evaluating  the  Svecrfic  Provisions  of  the  Bill 

I  strongly  favor  the  objectives  of  the  premerger  notification  portion  of  S.  1284, 
but  I  believe  those  objectives  can  more  wisely  be  achieved  and  with  less  friction 
to  a  free  market  economy  with  certain  modifications.  As  stated,  the  grand  object 
of  the  legislation  should  be  to  permit,  so  far  as  possible,  the  blocking  of  unlawful 
mergers  without  inhibiting  those  that  are  lawful.  To  this  end  it  is  necessary  that 
the  government  (1)  be  informed  of  prospective  mergers  in  advance,  (2)  be  apprised 
of  the  pertinent  facts  surrounding  the  merger,  and  (3)  be  able  to  obtain  relief 
which  will  be  effective  realistically  in  avoiding  the  anticompetitive  consequences 
of  unlawful  mergers.  The  modifications  I  propose  are  designed  to  shorten  the  wait- 
ing period  between  notification  and  consummation  of  the  merger,  to  take  more 
directly  into  consideration  the  special  timing  and  confidentiality  problems  of 
shareholder  tender  offers,  to  secure  an  adequate  definition  of  the  transactions  and 
persons  to  be  covered  by  the  legislation,  and  to  ensure  effective,  but  not  excessive, 
relief  against  unlawful  niergers. 

A.   THE    PREMERGER   NOTIFICATION   AND   INFORMATION    SECTIONS 

1.  The  Notification  Timetable. 

Sections  23(a),  (b)  and  (c)  of  the  proposed  bill  establishes  two  sept.rate  noti- 
fication requirements,  one  for  larger  mergers  and  a  supplementary  requirement, 
which  the  government  is  given  discretionary  authority  to  institute  as  to  smaller 
mergers.  In  addition  as  to  both  types  of  mergers  the  government  is  authorized  to 
require  the  submission  of  additional  information  and  data,  the  effect  of  which 
will  be  to  postpone  the  merger  until  after  the  information  is  produced. 

As  presently  drafted  these  provisions  would  give  the  government  the  power  to 
delay  a  merger  for  an  extensive  period.  The  government  is  authorized  to  serve 
a  request  on  the  merging  parties  for  additional  data  without  limitation  as  to 
length  or  complexity,  and  under  proposed  amendments  to  the  Antitrust  Civil 
Process  Act  also  contained  in  S.  1284,  this  information  could  include  both  docu- 
ments and  testimony.  Meanwhile,  the  merger  is  stayed  until  30  days  after  the 
government  serves  notice  that  the  material  has  been  produced  in  full.  The  merging 


"  Testimony  of  Attorney  General  Brownel!,  in  Hearings  on  H.R.  2S4.  and  H.R.  2143,  Antitrust  Subcom- 
mittee of  Comm.  on  Judiciary,  85111  Cong.,  1st  Sess.  at  51  (1957);  Testimony  of  Paul  Rand  Dixon,  in  Hearings 
on  H.R.  SSSt,  H.R.  3563,  H.R.  6058  and  H.R.  8698  Before  Antitrust  Subcomm.  of  the  House  Comm.  on  the 
Judiciary,  87th  Cong.  1st  Sess  at  100  (.1961). 

11  Testimony  of  Attorney  General  Brownell,  supra  at  52. 
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firms  are  protected  from  government  foot  dragging  only  by  their  riglit  to  institute 
a  judicial  proceeding  to  obtain  a  ruling  that  the  government  has  unreasonably 
withheld  its  notification  of  completed  production. 

The  possibility  of  such  prolonged  delay  entirely  at  the  discretion  of  the  govern' 
meat  could  place  a  severe  clog  on  free  market  transaction.  Such  delay  could  be 
imposed  on  mergers  the  government  ultimately  determines  to  be  entirely  lawful. 
Extensive  delay  of  this  type  would  all  but  preclude  shareholder  tender  offers 
and  upset  most  mergers  where  price  was  sensitive  to  market  change.  Thus,  the 
Justice  Department  proposes  an  outside  limit  of  no  more  than  120  days  delay. 
But  even  four  months  is  too  long,  and  might  block  many,  if  not  most,  tender 
offers,  where  shareholders  could  hardly  be  expected  to  be  willing  to  escrow  their 
shares  for  this  length  of  time. 

I  would  propose  that  the  bill  be  amended  to  adhere  more  closely  to  the  time- 
table of  previous  merger  notification  bills,  which  limited  the  waiting  period  to  60 
days.'^  This  could  V)e  done  bj^  tightening  the  time  limits  for  the  government  to 
make  its  request  for  additional  information.  As  in  the  present  bill  the  merging 
parties  would  have  to  notify  the  government  60  days  prior  to  acquisition  for 
Section  23(a)  tjqae  mergers.  Following  notice  the  government  would  have  only  25 
days  to  make  its  request  for  additional  information,  and  the  merging  parties 
would  have  the  same  time  to  respond.  Thus  on  the  oOth  day  following  notice  the 
government  would  have  the  augmented  information  it  needs  so  far  as  the  merging 
parties  are  able  to  supply  it.  Previous  bills  containing  such  a  timetable,  then 
gave  the  government  only  10  additional  days  to  evaluate  the  inforn\ation,  but  I 
would  suggest  30  days.  Thus,  the  timetable  would  look  like  this: 

Day 
Notification  of  merger ___-lU 0. 

Request  by  government  for  additional  information 2oth. 

Response  by  merger  parties  to  information  recjuest 50th. 

Merger  authorized _^ ^ 80th. 

While  the  government  might  make  a  request  for  information  from  anyone  hav- 
ing pertinent  information,  by  formal  or  informal  means,  it  would  be  of  course 
authorized  to  delay  the  merger  no  more  than  30  da^^s  following  production  by 
the  merging  parties  (acquiring  firm  only  if  a  contested  takeover)  of  the  requested 
information. 

This  not  only  shortens  the  timetable  but  makes  the  procedure  more  economical. 
It  removes  the  possibility,  contained  in  the  Justice  Department's  proposal  that 
the  merging  parties  might  frustrate  careful  evaluation  of  a  merger  by  delaying 
their  information  response  until  the  eve  of  the  delay  period  expiration.  It  also 
eliminates  the  possibility  of  time  consuming  litigation  over  the  adequacy  of  the 
merging  parties  respons(>  to  the  information  request. 

What  leverage  then  does  the  government  have  to  ensure  that  it  oljtains  the 
information  requested?  The  leverage  is  in  its  power  to  sue,  which,  as  described 
below%  would  stay  'pendente  lite  certain  kinds  of  mergers  and  subject  all  others  to 
strict  hold  separate  orders.  Thus  the  government  would  have  amjjle  bargaining 
power  to  force  compliance  without  necessity  of  preliminary  litigation. 

Interpretation  of  the  notification  requirements  should  be  made  with  care  not 
to  impede  tender  offers  to  shareholders.  As  the  Department  of  Justice  suggests, 
this  reqi'.ires  interpreting  the  tender  offer  as  not  itself  being  an  acquisition, 
"directly  or  indirectly."  Despite  confidentiality  provisions,  discussed  below,  ad- 
vance notice  of  a  tender  offer  could  well  destroy  the  efficacy  of  the  device.  Pre- 
merger notification  should  follow  the  scheme  of  the  Williams  Act  in  which  the 
notice  to  the  government  agency  is  given  at  substantially  the  s;ime  time  as  the 
tender  offer.'^  Perhaps,  a  sentence  in  the  Committee  report  should  make  the 
point  clear  that  the  tender  offer  is  not  in  itself  an  acquisition  imder  Section  23(a). 

In  addition,  the  bill  or  the  legislative  history,  should  direct  the  government  to 
make  everj^  effort  to  contract  the  waiting  period  further  in  a  tender  offer  situation. 

2.  Confidentiality  of  Merger  Information 

Stress  has  been  laid  on  the  fact,  particularly  in  past  hearings,  that  merger 
negotiations  and  plans  are  confidential  and  sensitive,  and  that  publication  even  of 
the  fact  of  planned  merger  is  likeh^  to  upset  the  arrangement. '^  This  is  especially 


15  E.e.  HR  7698,  85th  Cong.,  1st  Sess.;  Report  of  the  Committee  on  the  Judiciary,  85th  Cong.,  1  Sess. 
14  (19.57). 
HI,)  U.S.C.A.§78n((l)(n. 
15  See  Senate  Rep.  No.  2817,  84th  Cong.,  2d  Sess.  9  (19.56). 


true  with  respect  to  shareholder  tender  offers.  Yet  as  the  Department  of  Justice 
has  noted,  no  provision  is  made  for  treating  as  confidential  the  information  supphed 
including  the  notice  itself.  It  would  seem  desirable  to  include  such  a  provision,  as 
well  as  a  further  provision,  contained  in  several  of  the  prior  bills,  which  would  make 
disclosure  bj^  government  officials  of  merger  notification  information  punishable. 
The  following  language  was  contained  in  several  of  the  past  bills:  "Any  officer  or 
employee  of  the  [Federal  Trade]  Commission  ...  or  Department  of  Justice  who 
shall  make  public  any  information  furnished  to  the  Commission  ...  or  Attorney 
General,  unless  directed  by  a  court,  or  unless  such  information  has  already  been 
made  public,  shall  be  punished  by  a  fine  not  exceeding  $.5,000,  or  by  imprisonment 
not  exceeding  one  year,  or  bj'  fine  and  imprisonment,  in  the  discretion  of  the 
court."  IS 

In  view  of  the  extreme  sensitivitj'  and  possible  high  value  of  some  of  the  infor- 
mation, especially  the  notice  of  the  merger  itself,  I  see  no  reason  why  a  similar 
provision  should  not  be  included  in  the  present  bill. 

3.  Defining  the  Transactions  and  Parties  to  be  Covered 

(a)  Covered  Transactions. — Much  of  the  opposition  to  premerger  notification 
legislation  before  this  Subcommittee  has  had  a  familiar  ring.  As  in  the  hearings  in 
previous  years,  it  has  focused  on  the  inappropriateness  and  burden  of  using 
language  which  would  require  notification  of  acquisitions  of  no  antitrust  relevance. 
One  approach  to  this  drafting  problem  is  to  attempt  to  enumerate  in  the  statute  a 
network  of  exemptions,  and  this  was  the  approach  often  taken  in  past  bills.  One 
version  in  the  86th  Congress  listed  as  many  as  1.5  separate  exemptions;''  and  the 
Senate  Judiciary  Committee  Report  in  the  84th  Congress  noted  17  possible 
exemptions.'*  In  my  judgment  the  attempt  to  make  a  complete  list  of  exempted 
transactions  was  not  only  fruitless,  but  tended  to  bog  down  the  proceedings- 
Since,  it  was  impossible  to  list  in  advance  every  possible  transaction  that  might 
lack  antitrust  significance,  it  was  in  all  bills  necessary  to  leave  some  exempting 
authority  to  the  discretion  of  the  enforcement  agencies.  At  the  same  time  a  partial 
enumeration  leaves  in  doubt  unenumerated  transactions  ofc  omparable  importance. 

Wisely  the  present  bill  avoids  the  enumeration  approach  but  instead  in  Section 
23(b)(4)  gives  to  the  enforcing  agencies  the  full  responsibility  of  establishing  the 
exemptions,  utilizing  the  more  flexible  procedures  of  administrative  rule  making. 
While  the  bill  does  not  set  forth  the  standard  which  should  control  in  estabhshing 
such  exemptions,  it  would  seem  apparent  that  the  standard  is  that  of  Section  7 
itself,  i.e.,  whether  the  transaction  is  of  the  type  which  might  be  injurious  to 
competition.  Thus,  ordinary  buying  and  seUing^the  Chamber  of  Commerce's 
popsicle  example  '^ — would  not  be  such  a  transaction  while  a  joint  venture  nor- 
mally would  be  included.  The  general  standard  of  Section  7  could  be  restated  in 
Section  23(a),  for  example,  following  the  pattern  of  the  Williams  Act,  which 
makes  a  similar  grant  of  exempting  power  to  the  relevant  agency,^"  but  it  would 
seem  unnecessary  since  clearly  Section  23(a)  is  to  be  construed  as  symmetrical 
with  the  underlying  pohcies  of  Section  7. 

(b)  Covered  Persons. — In  its  definition  of  persons  made  subject  to  the  notifica- 
tion requirements  the  proposed  bill  is  both  broader  and  narrower  than  previous 
bills.  It  is  broader  in  that  it  defines  merging  parties  to  include  persons  as  well  as 
corporations.  It  is  narrower  in  that  the  minimum  size  of  firms  covered  is  larger. 

The  inchision  of  natural  persons  and  unincorporated  entities  is  desirable.  While 
not  included  in  Section  7  such  persons  are  clearly  within  the  scope  of  the  Sherman 
Act,  which  also  covers  anticompetitive  acquisitions.  Moreover,  the  specific 
inclusion  of  natural  persons  in  regulatory  legislation  to  control  economic  power  is 
far  from  unprecedented.  As  far  back  as  1935  the  Public  Utihty  Holding  Company 
Act  defined  a  holding  company  required  to  register  and  report  under  the  Act  to 
include  a  natural  or  unincorporated  person.^' 


19  S.  442  and  S.  1005, 86  th  Cong.,  1st  Sess.:  H.R.  9424  as  amended  by  the  Senate  Committee  on  the  Judiciary, 
S4th  Cong.,  2d  Sess. 
1'  S.  442,  86th  Cong.,  1st  Sess. 

19  Senate  Report  No.  2817,  84th  Cong.,  2d  Sess.  9-10  (19.56). 
1'  Statement  of  Chamber  of  Commerce,  p.  50. 

20  The  Williams  Act  in  giving  exempting  power  to  the  SEC  from  the  tender  offer  requirements  of  the  Act 
phrases  the  exemption  standard  as  encompassing  tender  oflefs  "as  not  entered  into  for  the  purpose  of,  and 
having  the  effect  of,  changing  or  influencing  the  control  of  the  issues  or  otherwise  as  not  comprehended 
within  the  purposes"  of  the  statute.  15  U.S.C.A  §  78  n(8)(C). 

2115  U.S.C.A.  §79b  (a)(1). 
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The  proposed  bill  is  narrower  than  previous  bills  in  that  the  sales/asset  size 
test  is  considerably  higher  than  the  test  in  previous  bills.  Previous  bills  defined 
covered  persons  as  those  in  which  "the  combined  capital,  surplus,  and  undivided 
profits"  of  the  merging  firms  exceeded  $10  million  (a  figure  recommended  by  the 
Department  of  Justice  and  Federal  Trade  Commission)  .^^  Section  23(a)  of  the 
present  bill  would  require  merger  notification  only  under  the  double  condition 
that  (1)  the  acquiring  person  has  total  assets  or  annual  net  sales  exceeding  $100 
million  and  (2)  either  the  acquired  person  has  total  assets  or  annual  net  sales 
exceeding  $10  million  or  the  combined  assets  or  sales  of  the  merging  persons 
exceed  $100  miUion. 

While  the  size  tests  of  the  earlier  and  present  legislation  are  not  entirely  com- 
parable, since  the  earlier  test  appears  to  be  limited  to  the  equity  portion  of  the 
assets,  it  stiU  appears  that  the  present  bill  would  apply  to  considerably  less 
firms.  This  is  not  necessarily  a  disadvantage,  for  no  one  would  reasonably  wish 
to  burden  business,  and  particularly  smaller  businesses,  with  unnecessary  reporting 
requirements.  Nevertheless,  the  dividing  line  for  mandatory  merger  notification 
is  a  crucial  one.  The  Congress  has  no  means  of  ensuring  notification  enforcement 
below  the  mandatorj^  reporting  cut-off  point.  At  the  same  time  it  is  the  smaller 
mergers  of  which  the  enforcement  agencies  are  apt  to  be  least  aware;  for  it  is 
these  mergers  that  are  most  apt  to  escape  the  notice  of  the  financial  press — the 
government's  chief  source  of  knowledge.  Finally,  smaUncss  of  size  is  not  nec- 
essarily to  be  equated  with  smallness  of  market  share.  For  example,  in  one  recent 
merger  case  a  title  insurance  firm  with  only  $7  million  in  assets  was  alleged  to 
hold  over  70%  of  the  market  in  Missouri  and  Wisconsin  and  to  be  the  eighth 
largest  such  company  in  the  United  States,  while  another  company  in  the  same 
case,  the  acquiring  firm,  with  assets  of  something  over  $90  million,  was  alleged 
to  be  the  second  largest  title  insurance  coinpany,  holding  over  95%  of  the  title 
insurance  business  of  Illinois. ^^ 

The  subject  being  important,  how  can  the  adequacy  of  the  proposed  sales/ 
assets  definition  be  tested?  Two  types  of  data  seem  at  least  relevant:  (1)  the  extent 
of  government  prosecution  in  the  size  category,  and  (2)  the  extent  of  overall 
merger  activity  in  the  size  category. 

Turning  first  to  the  size  of  acquisitions  actuallj^  challenged.  Table  1  sets  forth 
the  asset  size  of  the  firms  in  the  45  merger  complaints  issued  by  the  Federal  Trade 
Commission  in  the  period  1950  to  1961.^* 


TABLE  1.— PREMERGER  NOTIFICATION,  VALUE  OF  ASSETS  ACQUIRED  OR  CONSIDERATION  PAID  BY  COMPANIES 
INVOLVED  IN  45  COMPLAINTS  ISSUED  BY  THE  FEDERAL  TRADE  COMMISSION 


Acquiring  company 


Docket 

number 


Assets  of  acquir- 
ing firm  prior  to 

first  acquisi- 
tion challenged 

in   complaint 


Assets  of  or 
consideration 
paid  for  acquired 
companies  and 
properties   at 
time  of  acqui- 
sition 


Assets  of  the 
acquiring  firm 
combined  with 
the  assets  of  or 
consideration 
paid  for  the 
acquired  com- 
panies and 
properties 


1.  Pillsbury  Mills,  Inc 6000 

2.  Luria.  Bros.  &  Co.,  Inc.,  etal 6156 

3.  Crown  Zellerbach  Corp 6180 

4.  Farm  Journal,  Inc 6388 

5.  Union  Bag  &  Paper  Corp 6391 

6.  A.  G.  Spalding  &  Bros.,  Inc 6478 

7.  Foremost  Dairies,  Inc 6495 

8.  Scovill  Manufacturing  Co. 6527 

9.  Brillo  Manufacturing  Co.,  Inc 6557 

10.  Scott  Paper  Co... 6559 

11.  Fruehauf  Trailer  Co 6608 

12.  VendoCo... 6646 

13.  National  Dairy  Products  Corp 6651 

14.  Borden  Co 6652 

15.  Beatrice  Foods  Co 6553 

16.  Erie  Sand  &  Gravel  Co 6670 

17.  International  Paper  Co 6676 

18.  Gulf  Oil  Corp _ 6689 

19.  Automatic  Canteen  Co.  of  America 6820 

See  footnotes  at  end  of  table. 


$61, 
343, 


16, 

15, 

36, 

4, 

51, 

74, 

10, 

343, 

259, 

45, 

620, 

2, 160, 

19, 


528,  000 
(■) 

000,  000 

(2) 
0) 

665,  299 
812,655 
738,  006 
214,  000 
502,  000 
854, 199 
954,  726 
441,  000 
024,011 
233,  000 
733,  734 
057,  436 
821,  020 
031,660 


$17, 
15, 


M03 


81, 

14, 
9, 

6  17, 
e  18, 

7  21, 

«  1, 

90, 

163, 

13, 


129,  428 
(') 
223,  754 
(') 
(3) 
500,  000 
204, 184 
583,  738 
645,  000 
125,  000 
714,570 
079,  300 
683,  490 
491,018 
232, 349 
074,  309 
654,  941 
000,  000 
652, 758 


$78,  657,  428 

(■) 

258,  223,  754 


23, 

119, 

88, 

4, 

132, 

89, 

20, 

361, 

277, 

66, 

1, 

710, 

2,  323, 

32, 


165,  299 
016,  839 
321,744 
859,  000 
627,  000 
568, 769 
034,  026 
123,  490 
515,029 
465,  349 
808,  043 
712,377 
821,020 
684,  418 


22  H.R.  Rep.  No.  18S9,  84th  Cong.,  2d  Sess.  3(1956). 

2'  United  States  v.  Chicago  Title  and  Trust  Co.,  Merger  Case  Digest— 1967  ('82— D.J.). 
2«  Hearings  on  H.R.  iSS2,  3663,  605S  arid  6698  Before  the  Antitrust  Suhcomm.  of  the  House  Comm.  on  the  Judi- 
ciary, 87th  Cong.,  1st  Sess.  109-111  (1961). 
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TABLE  1— PREMERGER  NOTIFICATION,  VALUE  OF  ASSETS  ACQUIRED  OR  CONSIDERATION  PAID  BY  COMPANIES 
INVOLVED  IN  45  COMPLAINTS  ISSUED  BY  THE  FEDERAL  TRADE  COMMISSION— Continued 


Assets  of  or 

consideration 

Assets  of  acquir-  poid  for  acquired 

ing  firm  priorto     companies  and 


Acquiring  company 


Docket 
number 


first   acquisi- 
tion challenged 
In   complaint 


properties  at 
time  of  acqui- 
sition 


Assets  of  the 
acquiring  firm 
combined  witfi 
the  assets  of  or 
consideration 
paid  for  the 
acquired  com- 
panies and 
properties 


20.  Union  Carbide  Corp 6826  1,459,748,000 

21.  National  Sugar  Refining  Co 6852  43,026,832 

22.  Procter  &  Gamble  Co 6901  688,272,623 

23.  Consolidated  Foods  Corp 7000  43,555,764 

24.  Reynolds  Metals  Co 7009  527,266,371 

25.  Dresser  Industries,  Inc.,  etal 7095  168,000,000 

26.  National  Lead  Co 7096  353,200,000 

27.  Diamond  Crystal  Salt  Co. 7323  8,966,902 

28.  National  Tea  Co 7453  82,519,736 

29.  KrogerCo... 7484  24,492,262 

30.  ABC  Vending  Corp.,  etal 7652  16,715,607 

31.  Simpson  Timber  Co.,  et  al 7713  69,678,000 

32.  WarnerCo 7770  25,434,001 

33.  Crane  Co 7833  224,100,000 

34.  Continental  Baking  Co 7880  96,321,684 

35.  Campbell  Taggart  Associated  Bakeries,  Inc 7938  83,795,088 

36.  Permanente  Cement  Co.,  et  al 7939  74,916,030 

37.  Union  Bag-Camp  Paper  Corp. _ 7945  98,790,182 

38.  Minnesota  Mining  &  Manufacturing  Co 7973  153,275,000 

39.  Inland  Container  Corp.,  etal 7993  63,859,195 

40.  Kaiser  Steel  Corp 8027  448,650,000 

41.  Hooker  Chemical  Corp.. 8034  63,491,812 

42.  Ekco  Products  Co 8122  27,600,000 

43.  Leslie  Salt  Co 8220  22,196,935 

44.  American-Marietta  Co 8280  41,628,826 

45.  Kaiser  Industries  Corp 8341  ('s) 

Total 8,855,108,894 


33,  309,  OCO 

21,  955,  952 

12,629,425 

1, 800,  000 

232,  483 

7,  300,  000 

804,  752 

4,  022, 120 
« 35,  497,  457 
10  41,949,846 

5,  893,  813 
45,  964,  000 

1,  839,  281 

65,  657,  345 

13,  560,  953 

11 17,  554,  279 

"  1,  425,  000 

39,  068,  973 

20,  967,  500 

e  3,  338, 170 

4, 822, 148 

22, 195,  642 

859, 195 

1,  247,  745 

112,761,649 

(13) 


I,  498, 

64, 

700, 

45, 

527, 

175, 

354, 

12, 

98, 

66, 

22, 

115, 

27, 

289, 

109, 

53, 

76, 

137, 

174, 

67, 

453, 

85, 

28, 

23, 

154, 


057,  000 
982,  734 
902,  048 
355,  764 
498,  854 
300,  000 
004,  752 
989,  022 
017, 193 
442, 108 
609,  420 
642,  000 
273,  282 
757,  345 
882,  637 
349,  365 
341,  030 
860, 155 
242,  500 
197, 365 
472, 148 
687,  454 
459, 195 
441,  680 
385,  475 


1, 096, 650, 567       9, 851, 754, 161 


1  Not  available. 

2  Data  in  camera. 

3  Included  in  docket  No.  7964. 

<  Includes  the  assets  of  23  out  of  a  total  of  52  acquisitions;  assets  of  29  acquisitions  not  available. 

5  Includes  the  assets  of  9  acquisitions;  the  consideration  paid  for  27;  the  par  value  of  stock  of  3,  and  the  investment  by 
National  in  1  acquired  company. 

'Includes  the  assets  of  31  corporate  and  15  noncorporate  acquisitions;  includes  the  consideration  paid  for  22  non- 
corporate businesses,  and  the  net  worth  of  1  noncorporate  acquisition.  No  data  could  be  tabulated  on  11  acquisitions 
listed  in  the  complaint. 

'  Includes  the  consideration  paid  for  135  acquisitions;  the  assets  of  1;  and  the  rental  paid  for  1  acquisition.  No  data 
available  on  6  acquisitions. 

s  Value  of  consideration  for  assets  acquired. 

'  Includes  the  consideration  paid  for  3  companies  instead  of  assets. 

1"  Includes  the  assets  of  19  companies;  the  book  value  of  11  companies,  and  the  approximate  purchase  price  of  1  com- 
pany. Assets  were  not  available  for  10  companies  listed  in  the  complaint. 

11  Assets  of  3  acquired  corporations  not  available. 

12  Additional  assets  valued  at  2,295,600  English  pounds  sterling  were  involved. 
12  Assets  included  in  docket  No.  8027. 


It  appears  that  fully  29%  of  the  FTC  complaints  would  not  have  been  reportable 
under  the  asset  size  test  now  included  in  Section  23  (a).  If  the  alternative  test 
proposed  in  these  hearings  by  the  FTC  were  adopted  requiring  that  the  combined 
sales/assets  equal  $250  million,  62%  of  the  FTC  complaints  would  fail  to  meet 
the  test,  at  least  in  terms  of  assets.  The  percentage  of  unreportable  complaints 
would  appear  to  be  less  in  recent  years,  but  a  quick  check  of  a  few  of  the  current 
litigations  still  shows  a  not  insubstantial  amount  of  enforcement  activitj'  with 
respect  to  firms  below  the  Section  23  (a)  cut-oflf  points.  See  Cases  No.  99-FTC, 
157-D.J.  and  150-D.J.  in  MERGER  CASE  DIGEST— 1971. 

Turning  now  to  the  overall  extent  of  merger  activity,  clearly  there  is  a  high 
volume  of  mergers  involving  smaller  companies.  In  fact,  numerically  most 
acquisitions  involve  acquired  firms  of  less  than  Section  23  (a)  asset  size  while  close 
to  40%  of  acquisitions  involve  acquiring  firms  of  less  than  Section  23(a)  asset 
size.  Thus  in  1968,  of  2263  mining  and  manufacturing  acquisitions,  over  2000 
involved  companies  which  were  probably  under  $10  million  in  assets,  representing 
a  minimum  total  value  of  $2.4  billion.^^  Even  large  companies  are  very  active 
in  making  acquisitions  of  companies  under  $10  million.  Thus  9  of  23  recent 


26  FTC  Economic  Keport  on  Corportate  Mergers  741  (1969). 
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acquisitions  by  Teledyiie  were  in  the  $5  to  $&  millioli  asset  category  and  8  of  28 
acquisitions  by  Litton  Industries  were  in  the  same  category .2« 


l-@ 


AngMfiriSiise  Ij^  S^  «?  ^im^!i^  ^Sustpen^,  11^}C$>!!f^ 


M  K>  S6  « 


»'«i.  <«Trt^CMHsto.«l«Et.   CM  A««Kirf«a  V^M*  J-A. 


Table  2  sets  forth  data  on  size  of  the  acquiring  firms.  This  indicates  that  in 
the  period  1948-1968  fully  39%  of  all  acquisitions  were  by  firms  having  less  than 
$100  million  in  assets,  and  24%  were  by  firms  with  under  $50  million  in  assets.^^ 


=«  Id.  at  548,  561-62.  These,  of  course,  would  have  been  reportable  under  Section  23  (a). 
27  Id.  at  672. 
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What  light  does  the  above  data  and  other  considerations  bast  on  the  difficult 
prolilem  of  drawing  the  sales/assets  line  for  mandatory  premerger  notification? 
First,  the  limitation  of  the  data  must  be  recognized;  they  relate  only  to  assets 
while  Section  23  (a)  is  also  framed  in  terms  of  sales,  which  in  non-mining  corpo- 
rations will  generally  exceed  assets.  Second,  the  need  for  information  is  greatest 
with  respect  to  smaller,  anticompetitive  mergers,  for  it  is  here  that  the  govern- 
ment knows  the  least.  Third,  there  has  clearly  been  heavynierger  activity,  and 
enforcement  effort,  respecting  mergers  smaller  than  those  included  within  Section 
23(a).  Fourth,  figures  as  to  government  enforcement  effort  concerning  smaller 
mergers  are  deceptive  if  the  government  was  less  likely  to  know  of  small  com- 
panj^  mergers.  Finally,  as  an  additional  consideration  the  notification  require- 
ment need  not  in  itself  be  burdensome  or  lengthy  when  there  is  also  provision  for 
serving  a  specific  request  for  additional  information. 

The  conclusions  I  draw  from  this  are  (1)  There  is  no  basis  for  raising  the  size 
of  the  sales/asset  tests  as  the  FTC  suggests,  for  this  would  exclude  a  large  fraction, 
if  not  most,  of  the  mergers  against  which  in  the  past  the  government  has  filed 
suit,  and  (2)  there  is  some  basis  for  moderately  decreasing  the  present  sales/asset 
tests.  Specifically,  I  would  suggest  inclusion  of  the  $5  million  to  $10  million  size 
acquired  firm,  and  the  $75  million  to  $100  million  size  acquiring  firm  in  Section 
23  Ca)  coverage." 

B.    THE    STAY    AND    HOLD   SEPAR.ITE    PROVISIONS 

The  bill  repairs  the  remedial  failure  in  the  enforcement  of  the  antimerger  law 
in  a  simple  and  direct  manner.  It  overcomes  the  reluctance  of  courts  and  enforce- 
ment authorities  tp  procure  effective  relief  following  an  adjudication  of  merger 
illegality  by  staying  the  merger  until  completion  of  the  litigation.  Thus,  Section 
23(d)  provides  that  the  enforcing  authority  need  only  certify  that  the  public 
interest  requires  a  stay  and  the  district  court  is  required  to  so  order. 

\\'ithout  question  this  provision  solves  the  problem  of  deficient  relief.  Final 
judgment  against  the  merging  parties  would  simply  convert  the  stay  into  a 
permanent  injunction.  No  unscrambling  or  reconstitution  of  the  acquired  firm 
or  its  assets  would  then  be  needed. 

The  problem  comes  with,  respect  to  what  this  would  do  to  lawful  mergers 
challenged  by  the  government.  The  risk  is  that  not  jitst  unlawful  mergers,  but  all 
mergers  whose  consummation  was  stayed  w^ould  be  abandoned.  While  I  have  found 
little  data  on  the  question,  two  writers  w'ith  practical  experience,  one  an  enforce- 
ment official  of  the  Department  of  Justice,  have  suggested  that  merging  partners 
have  usually  abandoned  their  proposed  merger  when  the  government  has  obtained 
a  preliminary  injunction.^^  This  experience  must  be  discounted  by  the  fact  that 
the  few  cases  in  which  such  injunctions  ha^'e  been  granted  were  subject  to  a  double 
screening  by  the  Justice  Department  and  the  courts  (the  FTC  has  not  sought 
prelimjnarj^  injunctions)  and  therefore  would  presumably  be  those  in  which  the 
illegality  was  clear  and  apparent.  Nevertheless,  the  risk  of  deterrence  of  legitimate 
transactions,  particularly  as  applied  to  take-over  bids,  cannot  be  disrnissed.  What 
I  propose  is  that  this  risk  be  balanced  against  the  antitrust  risk,  in  devising  an 
effective,  yet  workable,  approach  to  the  problem  of  remedy. ;       ! 

Such  a  balance  can  be  achieved  by  differentiating,  as  a  recent  article  suggests, 
between  mergers  which  are  horizontal  and  other  t>T3es  of  r^ergers.^^  As  to  hori- 
zontal mergers,  w^hich  present  the  gravest  antitrust  risk,  I  would  follow  the 
provisions  of  the  Bank  Merger  Act  of  1960 — which  also  is  aimed  primarily  at 
h-orizontal  mergers.  The  Bank  INIerger  Act  provides  that  the  filing  of  suit  operates 
to  stay  the  merger  unless  a  court  shall  otherwise  order  j^"  and  under  the  decisions 
of  the  Supreme  Court  and  other  courts,  the  court  will  not  "otherwise  order"  unless 
it  finds  the  government  suit  "frivolous"  or  "devoid  of  merit,"^' 

The  Department  of  Justice  has  urged  a  similar  approach  in  these  hearings.  While 
supporting  the  issuance  of  a  stay  order  on  the  filing  of  litigation,  the  Department 
would  permit  the  court  to  lift  the  stay  upon  a  showing  of  irreparable  harm  or 
arbitrary  or  capricious  action.  My  proposal  differs  in  adhering  more  precisely  to 
the  language  of  the  Bank  Merger  Act  and  in  being  limited  to  horizontal  mergers. 
Tracking  the  language  of  a  successful  statute,   already  available  with  settled 


28  G.  Lewis,  Preliminary  Injunctions  in  Government  Section  7  Litigation,  17  Antitrust  Bull.  1,  7  (1972); 
R.  Schneiderman,  Preliminary  Relief  in  Clayton  Act  Section  7  Cases,  42  Antitrust  L.  J,  587,il9.8  .(1.975). 

"  R.  Schneiderman,  smna,  at  599-601. 

M12  U.S. C.A.§  1828(c)  (7). 

21  United  States  v.  First  Citv  Bank  of  Houston.  386  U.S.  361  (1967) ;  United  States  v.  Citizens  and  Southern 
National  Bank,  339  F.  Supp.  1143, 1145  (N.D.  Ga.  1972). 
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judicial  interpretation,  seems  preferable  to  adopting  new  language  the  precise 
meaning  of  which  must  await  future  judicial  construction. 

The  distinction  in  treatment  I  am  suggesting  as  between  horizontal  and  other 
types  of  mergers  is  based  on  a  difference  in  immediate  antitrust  risk.  It  is  vital 
that  horizontal  mergers  be  stayed  at  the  outset  of  the  litigation  because  the  effects 
on  competition  are  immediate  and  unavoidable.  No  hold  separate  order  can  pre- 
vent the  management  of  the  acquired  firm  from  responding  to  the  reality  tliat  its 
competitor,  the  acquired  firm,  may  shortly  be  in  full  control  of  its  board  of  direc- 
tors.^^ 

The  antitrust  risk  is  not  comparable  in  vertical, and  conglomerate  mergers.  As 
Schneiderman  suggests,  the  effects  of  these  mergers  are  more  likely  to  appear  over 
time  rather  than  immediately.  On  the  other  hand,  if  non-horizontal  as  well  as 
horizontal  mergers  were  subject  to  mandatory  stay  orders,  the  government  would 
have  the  power  to  bar  any  shareholder  tender  offer  it  chose  by  the  simple  expedient 
of  filing  an  antitrust  suit.  Whatever  the  chilling  effect  such  a  rule  might  have  on 
mergers  in  general,  it  seems  clear  that  it  would  discourage  shareholder  tender 
offers;  for  in  anj'  case  in  which  a  stay  was  issued,  the  tender  offer  would  almost 
surely  have  to  be  abandoned,  as  it  could  scarcely  be  held  in  abeyance  until  comple- 
tion of  the  litigation. 

Balancing  the  lesser  antitrust  risk  of  non-horizontal, mergers  against  the  clog- 
ging effect  on  legitimate  transactions,  an  adequate  hold  separate  order,  as  provided 
in  part  by  Section  23  (g)  of  the  bill  seems  sufficient.  Under  such  an  order,  the  ac- 
quired firm  or  assets  would  be  held  separate  and  maintained  as  an  independent, 
viable  unit  until  the  litigation  is  resolved.  It  would  still  be  open  to  the  government 
or  private  parties  to  seek  a  stay  order  under  the  traditional  standards  for  prelim- 
inary injunctive  relief  if  the  merger  is  thought  to  be  egregious.  But  no  stay  would 
issue  as  a  matter  of  course. 

Past  history  shows,  however,  that  a  hold  separate  order  will  not  be  sufficient  in 
and  of  itself  to  ensure  effective  relief.  Relief  has  often  been  deficient,  even  where 
hold  separate  orders  existed,  because  of  sale  of  the  divested  assets  to  an  inappro- 
priate purchaser,  and  antitrust  abuse  of  the  ownership  relation  is  possible  during 
the  pendency  of  the  litigation.  Thus,  additional  injunctive  provisions  are  needed, 
the  most  important  of  which  would  be  a  requirement  that  in  the  event  of  liability, 
divestiture  must  occur  by  spin-off  or  public  offering. 

It  will  not  be  feasible,  however,  under  a  hold  separate  order  to  prevent  the  exer- 
cise of  control  by  the  acquiring  firm  or  their  shareholders,  and  it  would  not  be  cor- 
rect to  do  so  since  they  are  the  present  owners  of  the  assets.  The  mandatory  spin- 
off or  public  offering  provision  will  preclude  sale  of  the  acquired  firm  or  assets  to 
an  anticompetitive  purchaser — to  whom  otherwise  they  are  apt  to  be  worth  the 
most — and  it  will  reduce  the  incentive  to  bleed  or  strip  the  firm,  or  to  fail  to  main- 
tain its  full  viability,  since  the  residue  must  either  be  attractive  enough  for  public 
•offering  or  else  be  distributed  to  the  firm's  own  shareholders.  To  make  spin-off 
relief  more  feasible,  it  would  be  desirable  to  provide  that  in  such  a  case  the  stock 
distribution  to  the  shareholders  would  be  taxable  to  them  as  capital  gain  and  not  as 
ordinary  income  (as  was  provided  by  statute  in  the  du  Pont-Gencral  Motors 
divestiture.)^^ 

The  principal  disadvantage  in  making  the  initial  relief  turn  on  whether  the  mer- 
ger is  horizontal  or  non-horizontal  is  the  problem  of  the  classification  itself.  For  the 
classification  must  rest  on  the  definition  of  the  market,  often  a  complex  question. 
If  the  matter  must  be  resolved  by  a  judge,  a  sticky  trial  issue  is  presented  on  a  pre- 
liminary record.  This  would  reintroduce  the  existing  problem  of  the  preliminary 
injunction  where  the  court  must  make  an  assessment  of  the  merits  on  an  inade- 
quate record. 

The  difficulty  can  be  avoided,  however,  by  a  simple,  and,  I  think,  quite  appro- 
priate, expedient.  The  court  would  simply  accord  the  same  dignity  to  the  govern- 
ment's classification  of  the  merger  as  horizontal  as  it  does  to  the  government's 
assertion  of  its  anticompetitive  nature.  Neither  would  be  upset  unless  found  to  be 
friviolous  or  devoid  of  merit. 

C.   THE   ESCROW   OF   PROFITS   AND    NO   GAIN    ON   SALE   PROVISIONS 

The  provisions  of  Section  23(g)  dealing  with  consummated  acquisitions  are 
novel.  They  are  intended  to  ensure  that  a  successful  attack  on  a  consummated 


M  See  R.  Schneiderman,  supra,  at  599-601: 
S3  26  U.S. C.A.  §1111. 
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merger  results  in  a  decree  which  both  restores  the  status  quo  and  prevents  the 
acquiring  firm  from  making  a  profit  on  the  divestiture  sale.  This  result  is  achieved 
by  requiring  (1)  maintenance  of  the  acquired  firm  as  a  separate  entity,  (2)  man- 
datory divestiture  in  the  event  of  liabiUty,  (3)  escrow  of  the  earnings  from  the 
acquired  stock  or  assets  during  the  Utigation,  and  (4)  preclusion  of  any  gain  on 
the  ultimate  sale  of  the  acquired  stock  or  assets. 

While  the  problems  to  which  this  provision  is  addressed  are  real,  the  solution 
proposed  seems  unwise  and  could  weU  be  counterproductive.  A  more  hmited 
alternative  will  be  suggested  below. 

To  begin  with,  if  the  other  provisions  of  the  premerger  notification  bill  are 
adopted,  including  some  version  of  Section  23(d)  providing  for  a  stay  order 
pendente  lite,  the  whole  concept  of  Section  23(g)  seems  less  necessary.  The  govern- 
ment wiU  be  given  advance  notice  of  mergers  and  the  power  in  all  cases  (or  in  the 
more  serious  cases  as  I  have  proposed)  to  prevent  consummation  of  the  merger 
pending  outcome  of  the  litigation.  Accordingly,  there  being  no  consummated 
merger,  there  is  nothing  to  be  divested,  no  profit  to  be  escrowed  and  no  gain  to  be 
prevented. 

Thus,  Section  23(g)  would  have  application  only  as  to  old  mergers  (and  newly 
consummated  non-horizontal  mergers  under  my  suggestion) .  While  I  fully  support 
hold  separate  orders,  to  the  extent  feasible,  and  mandatory  divestiture,  the  escrow 
of  profit  and  no  gain  on  sale  provisions  of  Section  23(d)  seem  excessive.  Together 
the  two  provisions  ensure  a  loss  to  the  acquiring  firm  and  its  shareholders:  their 
eflfect  is  to  impose  a  zero  return  on  the  merger  investment,  which  given  alternative 
investment  possibihties  and  inflation  would  result  in  a  severe  economic  loss. 

The  harshness  of  the  two  provisions  is  manifest  in  their  appUcation  to  mergers 
consummated  before  the  law  was  enacted.  As  to  these,  they  would  operate  as  a 
pure  retroactive  penalty;  they  could  scarcely  serve  as  an  incentive  to  prevent 
mergers  that  have  already  occurred. 

As  for  future  mergers  against  which  the  government  does  not  bring  suit  prior 
to  consummation  (or  under  my  proposal  as  to  vertical  and  conglomerate  mergers 
as  well),  the  provisions  seem  equally  undesirable.  These  mergers  are  apt  to  fall 
in  areas  of  law  where  the  legality  of  the  merger  tends  to  be  fuzzy,  rather  than 
sharp  and  decisive.  A  penalty  as  to  mergers  not  predictably  unlawful  seems 
unfair.  Moreover,  it  would  operate  as  a  general  deterrent  against  mergers  lawful 
and  unlawful,  thereby  unnecessarily  clogging  free  market  transactions. 

Beyond  this,  the  measure  might  well  prove  counter-productive  in  one  of  its 
basic  objectives,  restoring  competitive  conditions,  since  the  acquiring  firm,  unable 
to  realize  any  gain  on  the  divesture  sale  would  have  little  incentive  to  preserve 
the  full  profit-making  potential  of  the  acquired  company  or  assets.  Finally,  the 
presence  in  the  bill  of  such  a  novel,  seemingly  harsh  provision  might  endanger 
the  general  support  for  the  long  sought  premerger  notification. 

As  an  alternative,  however,  as  mentioned  in  the  previous  section  of  this  state- 
ment, I  would  suggest  retention  of  the  hold  separate  and  mandatory  devestiture 
provisions  of  Section  23 (g),^*  with  the  added  requirement  that  the  divestiture  be 
by  spin-off  to  the  acquired  firm's  shareholders  or  by  public  offering.  While  a 
court  would  be  permitted  to  depart  from  this  requirement,  particularly  in  the 
case  of  old  mergers,  it  should  only  be  on  extraordinary  good  cause.  For  reasons 
stated  earlier,  this  form  of  relief  is  the  best  means  of  restoring  the  competitive 
framework  existing  before  the  merger.  Some  provision  might  have  to  be  made 
where  there  was  a  spin-off  to  the  shareholders  of  an  acquiring  firm  with  concen- 
trated stock  ownership,  but  adequate  means  can  be  devised  to  protect  the  in- 
dependence of  the  new  firm  under  such  circumstances.  Perhaps  all  these  con- 
siderations could  be  met  by  providing  that  such  relief  is  to  be  given  if  at  all 
feasible. 

Special  Masters  and  Other  Experts  in  Complex  Cases 

Section  21  of  the  proposed  bill  is  designed  to  improve  the  handling  of  the 
so-called  "big  antitrust  case."  Limited  to  non-jury  civil  cases,  it  permits  the 
Attorney  General  to  certify  that  a  case  is  a  "complex  antitrust  case."  The  effect 
of  such  a  certification  is  to  put  the  district  court  under  the  duty  to  expedite  the 
case.  And  to  this  end  authority  is  given  to  disignate  special  masters,  economic 
experts,  "and  other  personnel"  in  order  "to  assist  the  trial  judge  in  the  expeditious 
and  efficient  trail  of  the  case,  and  in  expediting  discovery  and  pre-trial  matters." 


'*  Such  relief  may  not  always  be  feasible,  however,  as  in  the  case  of  a  previously  consummated  merger 
in  which  the  assets  have  been  scrambled. 
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What  exactly  is  the  legal  effect  of  these  provisions?  The  general  design  is  clear 
enough.  Section  21  gives  to  non-jurj''  civil  antitrust  cases  a  priority  they  do  not 
have  now,  but  seeks  to  ensure  that  this  prioritj^  will  not  be  at  the  expense  of 
other  important  matters  by  attempting  to  give  the  judge  ample  authority  to 
obtain  assistance.  But  how  much  does  this  add  to  the  authoritj^  the  judge  alreadj^ 
possesses? 

As  for  the  use  of  economic  experts,  it  appears  that  the  language  is  confirming 
of  what  is  already  a  large  range  of  discretionary  judicial  power.  Although  language 
can  be  found  referring  to  the  need  for  judicial  restraint  in  iitilizing  court-appointed 
experts,^^  such  caveats  do  not  cite  decisions  where  the  judicial  discretion  has  been 
upset. 3®  Still,  the  language  in  the  bill  would  remove  any  doubt  there  may  be  as 
to  the  power  of  the  court  to  utilize  experts.  It  would  seem  particularh,-  desirable 
to  permit  free  use  of  economic  and  other  appropriate  experts  in  the  remedy  stage 
of  antitrust  trials,  where  the  level  of  the  proceedings  has  often  not  been  up  to  the 
level  of  the  trial  in  chief. 

It  is  imclear  whether  the  use  of  experts  would  be  permitted  in  camera,  as  for 
exam^ple  the  economist  "law  clerk"  used  b.y  Judge  Wyzanski  in  the  United  Shoe 
case.3'  This  seems  inadvisable,  as  the  parties  have  no  way  of  correcting  mistaken 
or  biased  advice  given  in  the  privacy  of  the  judicial  chambers.  Thus  it  should  be 
made  clear  that  all  reports  or  advice  of  court-appointed  experts  is  to  be  available 
to  the  joarties  and  subject  to  rebuttal  and  generally  cross-examination. 

The  judge  is  also  given  authority  to  utilize  "other  personnel,"  but  it  is  unclear 
what  these  words  mean.  Presuinably,  such  other  personnel  include  para-profes- 
sional and  clerical  help.  If  so,  there  is  surely  no  objection  to  the  judge  making 
use  of  this  kind  of  assistance,  which  the  lawyers  before  him  are  employing  in 
increasing  numbers. 

The  major  difficulty,  and  I  suspect  the  real  controversy,  with  res]ject  to  Section 
21,  comes  over  the  use  of  special  masters.  This  provision  must  be  compared  with 
the  present  language  of  Federal  Rule  53(b),  which  provides  in  pertinent  part: 
"A  reference  to  a  master  shall  be  the  exception  and  not  the  rule.  .  .  .  [I]n  actions 
to  be  tried  without  a  jury,  save  in  matters  of  account,  a  reference  3hall  be  made 
only  upon  showing  that  some  exceptional  condition  requires  it." 

As  interpreted  in  the  leading  antitrust  decision  on  the  use  of  special  masters, 
LaBuy  v.  Howes  Leather  Co.,  352  U.S.  249  (1957),  neither  complexity  of  antit  u: 
litigation  nor  calendar  congestion  constitutes  the  "exceptional  condition"  which 
alone  under  the  rule  would  permit  designation  of  the  master.  And  reaching 
beyond  the  particular  facts  of  the  case,  subsequent  constructions  of  LaBuy  have 
read  the  decision  as  placing  severe  restriction  on  'Any  u^e  of  masters  in  antitrust 
cases. ^* 

A  sharp  distinction  must  be  drawn  between  the  use  of  a  master  in  the  trial  of 
the  case  and  use  in  discovery  and  pretrial.  LaBuy  and  most  of  the  other  antitrust 
cases  that  have  criticized  use  of  special  masters,  involved  a  reference  to  the  master 
of  the  entire  trial  (as  in  LaBuy)  or  of  some  significant  portion  of  the  trial. ^^  On  the 
other  hand,  the  use  of  masters  in  pretrial  and  discovery  has  generalh'  V)cen  ap- 
proved. As  Wright  and  Miller  point  out,  this  was  a  practice  that  antedates  the 
Federal  Rules,  which  were  designed  to  incorporate,  not  repeal  the  previous 
practice.*^' 

The  use  of  special  masters  in  lieu  of  a  judge  on  trial  issues  has  had  a  spotted 
legal  history  and  is  contrary  to  the  general  American  legal  tradition  that  a  litigant 
is  entitled  to  have  his  case  tried  tsefore  a  judge.""  ^Moreover,  it  would  be  difficult 
"indeed  to  demonstrate  that  special  masters  would  do  a  better  job  in  trying  anti- 
trust cases  than  district  judges;  and  whatever  the  fact  might  turn  out  to  be, 
some  defendants  would  surely  feel  they  were  being  deprived  of  their  full  daj'  in 
court. 

There  is  less  difficulty  in  urging  the  use  of  special  masters  for  what  judges  are 
not  doing.  A  busy  district  court  cannot  normally  give  the  kind  of  close  attention 
to  the  supervision  of  the  discovery  and  pretrial  program  that  a  special  master 
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35  Manual  for  Complex  Litigation  §  3.40,  at  98  (1978). 

3»  Id.  at  98-102. 

3'  See  C.  Kavsen,  United  Stnfn  v.  United  Shoe  Machinerv  Cormration  (1956). 

38  Manual  for  Complex  Litioation,  §  3.20,  at  92  (1973);  Arthur  Murray,  Inc.  v.  Oliver,  364  r.2d  28  (8th  Cir. 
1966). 

3«  Arthur  Murray,  Inc.  v.  Oliver,  364  F.2d  28  (8th  Cir.  1966);  See  aUo  Adventures  in  Good  Eating  v. 
Best  Places  to  Eat,  131  F.2d  809  (7th  Cir..  1942);  (not  an  antitrust  case). 

<o  C.  Wright  &  A.  Miller,  9  Federal  Practice  and  Procedure  §  2601,  at  777  (1971);  I.  Kaufman,  Matter*  in  the 
Federal  Courts:  Rule  53,  58  Colum.  L.  Rev.  452,  454  (1958), 

«  I.  Kaufman,  supra,  at  p.  453. 
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able  to  devote  substantial  time  can  give.  The  judge  cannot,  imless  relieved  of  other 
duties,  preside  over  pretrial  dispositions  or  study  with  great  care  the  myriad  of 
discoverj'  and  pretrial  issues.  Thus,  special  masters  could  here  be  used  to  help 
the  judge  manage  and  expeditiously  handle  the  preliminary  stage  of  the  case. 
It  is  in  the  performance  of  these  tasks  that  the  testimonials  have  been  sung  over 
the  use  of  special  masters. 

Thus  Judge  Kaufman  wrote  with  respect  to  three  protracted  cases  which  he 
examined: 

"I  found  that  the  appointment  of  a  special  master  resulted  in  an  overwhelming 
saving  of  the  court's  time  and  labor.  Without  the  master,  if  supervision  was 
undertaken  by  one  judge  it  would  have  been  physical!}'  impossible  for  him  to 
maintain  his  regular  court  assignments.  Even  if  he  were  not  required  to  devote 
the  same  amount  of  time  to  the  case  as  the  master  had  done  (including  in  one 
case  350  days  of  hearings  alone),  adjudication  of  other  actions  on  the  already  con- 
gested calendar  would  have  been  materially  delayed. 

"Of  even  greater  value  was  the  constant  daj--in,  day-out  supervision  by  the 
master  and  the  great  familiarity  with  the  case  he  was  able  to  acquire  as  a  result. 
For  this  reason,  proceedings  could  be  conducted  in  a  most  informal  manner,  and 
stipulations  and  agreements  not  otherwise  possible  could  be  achieved.  Because  of 
the  master's  greatfamiliarity  with  the  case  he  was  able  at  times  to  make  rulings 
over  the  telephone.  .  .  .  This  constant  availability  of  the  master  for  on-the-spot 
rulings  drasticallj-  reduced  the  number  of  motions  brought  into  the  motion  part, 
thus  saving  the  parties  an  incalculable  amount  of  time  in  preparing  mxotion  papers 
and  briefs,  arguing  in  the  motion  part,  and  awaiting  a  judge's  decision."  *- 

There  is  another  advantage  that  a  master  enjoys,  to  ciuote  Judge  John  Dooling, 
then  a  distinguished  antitrust  practitioner: 

"There  is  also  an  advantage  in  the  qualitj'  of  supervision  of  discovery  under  a 
special  master.  Ordinarily,  this  will  be  the  sole  judicial  or  quasi-judicial  business 
that  the  lawyer  chosen  as  the  special  master  has.  To  him  it  will  be  his  one  con- 
tinuing interest  in  a  judicial  matter  and  he  will  bring  to  it  a  continuity  of  knowl- 
edge. tJhat  a  judge,  even  in  the  court  in  which  cases  are  assigned  to  single  judges, 
can  not  do.  When  a  judge  deals  interruptedly  with  discovery  matters,  as  they  arise 
out  of  depositions  taken  out  of  his  presence,  he  has  a  task  of  recollecting.  He  must 
put  himself  back  into  that  case,  sometimes  during  intervals  in  his  other  judicial 
business,  when  his  mind  is  charged  with  manj'  other  judicial  matters."  ^^ 

It  is  sometimes  claimed  that  a  reference  increases  litigation  costs,  but  if  the 
master  can  shorten  discover}^  he  more  than  earns  his  fee.  As  Judge  Kaufman 
recounted : 

"Perhaps  the  most  oft  repeated  criticism  of  the  reference  procedure  is  that  it 
adds  appreciabljr  to  the  cost  and  length  of  litigation.  Though  it  may  be  conceded 
that  added  costs  must  be  initially  borne  by  the  parties,  counsel  in  the  three  cases 
I  have  had  an  opportunity  to  examine  indicated  that  such  charges  are  more  than 
compensated  by  the  dispatch  in  which  the  cases  were  finally  readied  for  trial. "^* 

Appointment  of  a  special  master  for  discovery  and  pre-trial  does  not  mean 
that  the  judge  loses  all  contact.  The  judge  continues  to  supervise,  participates  in 
formulating  a  pre-trial  order  and  receives  regular  reports  from  the  master  on  the 
progress  of  discovery. ^5  ^phe  judge  is  thus  able  to  develop  some  acquaintance  with 
the  case,  while  reserving  his  heavy  time  investment  for  crucial  pre-trial  formula- 
tion of  issues,  the  trial  and  the  development  of  the  remedy.  The  result,  as  Judge 
Kaufman  has  suggested,  is  likelj'  to  be  (1)  better  preparation  of  the  case  for  trial, 
(2)  increased  chance  of  early  settlement,  and  (3)  accelerated  discovery  and 
shortening  of  time  before  trial.*^ 

I  would  suggest,  therefore,  that  the  language  of  Section  21  be  revised  so  as  to 
provide  that  special  masters  may  be  used  to  assist  the  trial  judge  in  expediting 
discovery  and  pretrial  matters,  but  not  in  connection  with  the  actual  trial  of  the 
case.  Section  21  would  then  be  consistent  with  Rule  53(b)  in  its  implicit  codifica- 
tion of  the  prior  practice  of  using  special  masters  in  discovery  and  pre-trial  and 
its  prohibition  of  their  use  on  trial  issues  except  in  unusual  circumstances.   It 


«  I.  Kaufman,  supra  at  466-467:  See  also  R.  Marsh,  Prc-Trial  Discovery  in  an  Anti-Trust  Case,  8  Record 
401.411  (1953). 

«  J.  Dooling,  Cooperation  Betiveen  Counsel  in  Simplifying  Protracted  Cases,  23  F.R.D.  460,  465  (1959). 

"  I.  Kaufman,  Use  of  Special  Prr-Trial  Masters  in  the  "Big"  Case,  23  F.R.D.  572,  581  (1959);  see  also  J. 
Weinstein.  Standing  Masters  to  Supervise  Diseorerv.  23  F.R.D.  36  (WSO);  but  cf.  C.  Clark,  Difficulties  En- 
countered in  a  System  of  Masters,  23  F.K.D.  569  (.1959)  (refers  to  use  of  masters  for  trial). 

«  Id.  at  583. 

«  Id.  at  578. 
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would  be  useful  to  so  provide  for  it  would  remove  any  doubt  on  the  propriety  of 
use  of  pre-trial  masters  due  to  the  failure  of  Rule  53(b)  to  explicitly  approve  their 
use;  it  W'Ould  remove  any  negative  implications  the  LaBuy  decision  may  have 
cast;  and  finally  it  would  preclude  occasional  lower  court  decisions  that  have 
upset  pretrial  designations.*'' 

Thk  Bayh  Amendment 

Senator  Bayh  proposes  to  amend  the  Sherman  Act  (1)  to  include  deliberately 
exclusionary  practices  by  firms  not  possessing  monopoly  power,  and  (2)  to 
drasticall}^  increase  the  monetary  penalties  for  violating  the  Sherman  Act. 
Although  both  proposals  respond  to  real  concerns,  I  believe  neither  would  be 
desirable  at  this  time. 

The  first  proposal  expands  the  attempt  to  monopolize  offense  to  firms  of  all 
market  size,  not  just  those  possessing  monopoly  power.  This  proposed  change 
has  been  exhaustively  analyzed  in  a  recent  article  by  Professor  Cooper  in  the 
Michigan  Law  Review.^s  After  considering  the  matter  at  length  Professor  Cooper 
concludes  that  there  are  "grave  dangers"  in  anj^  such  expansion  of  the  law, 
that  efficiencies  may  be  lost,  desirable  business  conduct  forbidden,  and  a  general 
uncertainty  of  judicial  outcome  might  widely  deter  even  the  most  desirable 
forms  of  business  rivalry.  Indeed,  in  another  recent  article,  in  Harvard  Law 
Review,  Professors  Turner  and  Areeda  question  the  competitive  wisdom  of 
condemning  predatory  pricing,  a  classic  exclusionary  practice,  even  when  under- 
taken by  firms  having  monopoly  power.^^  The  reason  again  is  because  of  the 
extreme  difficulty  in  attacking  such  practices  without  impinging  gravely  on  the 
competitive  process. 

In  another,  perhaps  deeper  sense  the  proposal  is  unwise,  for  it  would  interrupt 
the  long  tradition  of  placing  primary  reliance  on  case  by  case  development  for  the 
expansion  of  antitrust  doctrine.  This  slow,  but  steady  evolution  has  served  anti- 
trust well.  The  growth  of  expanded  substantive  rules  in  this  complex  field  is  best 
done  in  the  context  of  the  detailed  facts  of  specific  proceedings. 

The  other  Bayh  proposal  would  require  the  forfeiture  by  any  corporation 
violating  the  Sherman  Act  of  up  to  20%  of  its  gross  revenues,  excluding  only 
lines  of  commerce  "wholly  unrelated"  to  the  violation.  This  bears  some  resem- 
blance to  a  recent  proposal  by  Professors  Breit  and  Elzinga  in  Harvard  Law 
Review.^"  The  resemblance  is  only  superficial,  however,  for  the  Bayh  proposal 
is  quite  different.  Economists  Breit  and  Elzinga  were  concerned  about  the 
inefficiency  and  high  transaction  costs  involved  in  the  treble  damage  penalty 
and  sought  to  substitute  a  more  efficient  means  of  deterrence.  Thus,  the  heavy 
fine  to  be  imposed  was  in  lieu  of  private  damages.  The  Bayh  proposal  is  to 
impose  such  a  fine  in  addition  to  existing  penalties.  Indeed,  it  is  to  be  attached  to 
a  bill  strengthening  the  rights  of  the  states  to  bring  trel)le  damage  actions. 

There  are  other  differences  between  the  two  proposals.  The  Breit  and  Elzinga 
proposal  was  made  at  a  time  when  the  maximum  fine  for  Sherman  Act  violation 
was  still  only  $50,000  and  did  not  constitute  a  felony.  The  Breit  and  Elzinga  pro- 
posal also  called  for  forfeiture  of  25  %  of  a  firm's  profits,  not  its  gross  revenues,  for 
they  did  not  wish  to  place  the  existence  of  the  firm  in  jeopardy,  which  a  penalty 
based  on  gross  revenues  might  well  do.  And  Breit  and  Elzinga  would  have  imposed 
the  penalty  across  the  entire  firm,  not  just  the  lines  of  commerce  related  to  the 
violation,  for  they  did  not  wish  a  penalty  which  would  have  been  harsher  to  the 
single  product  than  to  the  multi-product  firm. 

There  is  much  to  be  said  for  the  idea  of  relying  on  heavily  enhanced  corporate 
fines  to  induce  lawful  antitrust  behavior,  in  place  of  current  remedies.  But  proper 
consideration  of  such  a  large  change  requires  a  careful  study  of  the  whole  range 
of  penalties  and  enforcement  incentives.  This  should  be  the  subject  of  a  separate 
hearing  devoted  to  that  purpose. 

Senator  Hart.  The  hearing  is  adjourned  until  Thursday,  June  26. 
At  that  time,  it  is  anticipated  it  will  be  the  closing  of  the  hearing 

«  See  e.g.,  Wilver  V.Fisher,  387  F.  2d  66  (lOthCir.  1987)  (not  an  antitrast  case) . 

*>  Attempts  and  Monopolization:  A  Mildly  Expansiony  Answer  to  the  Prophylafic  Riddle  of  Section  Five, 
72  Michigan  L.  R.  373  (1974). 

«  P.  Areeda  and  D.  Turner,  Predatory  Pricing  and  Related  Practices  Under  Section  2  of  the  Sherman  Act, 
88Harv.  L.  R.  697  (1975). 

6»  W.  Breit  and  K.  Elzinga,  Antritrust  Penalties  and  Attitudes  Toward  Risk:  An  Economic  Analysis,  86 
Harv.  L.  R.  693  (1973). 
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schedule.  The  senior  Senator  from  Nebraska,  Mr.  Hruska,  will  be  in 
the  Chair. 

I  think  I  should  indicate  that,  following  that  hearing,  we  will  pro- 
vide some  additional  days  during  which  additional  statements  and 
comments  could  be  submitted  to  the  subcommittee  for  the  record. 

Thank  you  very  much. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  4:30  p.m.,  the  proceedings  were  adjourned,  to 
reconvene  to  hear  two  witnesses  on  June  26,  1975.  Due  to  the  press 
of  Senate  business,  the  hearing  was  rescheduled  to  July  9.  On  July  8, 
the  two  witnesses  scheduled  to  appear  agreed  to  submit  written 
statements  for  the  record,  and  the  hearings  and  record  were  closed. 
The  statements  referred  to  follow :] 

Prepaked  Statement  of  William  Simon  on  Behalf  of  American  College  of 
Trial  Lawyers  Regarding  the  Parens  Patriae  Provisions  of  S.  1284 
Submitted  to  SuBCOMi\nTTEE  on  Antitrust  and  Monopoly  of  the  Senate 
Committee  on  the  Judiciary 

The  American  College  of  Trial  Lawyers  is  a  national  organization  of  trial 
attorneys,  each  of  whom  is  admitted  to  practice  before  the  highest  court  in  his 
state  and  has  been  engaged  in  trial  practice  for  at  least  fifteen  years.  Am.ong  the 
objectives  of  the  College  is  "to  improve  and  enhance  the  standards  of  trial  prac- 
tice [and]  the  administration  of  justice.  .  .  ."  i 

The  College  has  taken  an  active  interest  in  the  administration  of  complex 
litigation,  and,  in  particular,  the  effectiveness  of  class  litigation  pvu-suant  to 
amended  Federal  Rule  23.  In  1972,  the  College's  Special  Committee  on  Rule  23  of 
the  Federal  Rules  of  Civil  Procedure  issued  a  Report,^  which  evaluated  the  per- 
formance of  Rule  23  based  on  actual  experience  since  the  1966  amendments  to  the 
Rule.  The  College  Report  was  critical  of  the  Rule  as  it  had  been  appHed  in  some 
large  consumer  and  stockholder  class  actions,  and  made  recommendations  de- 
signed to  further  the  Rule's  as  j'-et  unrealized  goals  of  economy  in  judicial  admin- 
istration and  uniformity  of  result  without  sacrifice  of  procedural  fairness.^ 

In  its  continued  interest  in  the  sound  administration  of  complex  litigation, 
the  College  has  directed  its  Committee  on  Rule  23  and  Multidistrict  Litigation 
to  review  the  parens  patriae  provisions  of  S.  1284  and  its  counterpart,  H.R.  6786 
and  to  comment  on  the  legal  and  practical  problems  raised  by  the  proposed 
legislation. 

In  presenting  these  comments,  the  College  reemphasizes  its  support  for  the 
sound  economic  and  legal  policy  underlying  the  federal  antitrust  laws.  The  College 
has  in  the  past  supported,  and  continues  to  support,  vigorous  enforcement  of  the 
antitrust  laws,  compensation  for  injured  parties  and  the  imposition  of  effective 
penalties  for  violations.  The  College  subscribes  to  the  view  that  the  treble  damage 
provisions  of  Section  4  of  the  Clayton  Act  are  an  effective  means  of  private  en- 
forcement and  a  deterrent  to  violations.  And,  the  College  fully  supports  the  objec- 
tives of  the  proposed  amendments  as  recited  in  the  preamble,  "to  improve  and 
facilitate  the  expeditious  enforcement  of  the  antitrust  laws." 

The  proposed  amendments,  however  are  a  radical  departure  from  the  commion 
law  concept  of  parens  patriae  and  undermine  the  long  standing  policy  of  private 
antitrust  enforcement.  They  authorize  state  Attorneys  General  to  expropriate 
the  claims  of  individual  citizens  and  to  impose  multiple  penalties  for  a  single 
violation  which  are  unrelated  to  actual  damages  and  which  would  greatly  exceed 
what  is  necessary  for  deterrent  purposes.  The  proposed  amendments  would  give 
legislative  sanction  to  the  worst  deficiencies  of  massive  class  litigation,  would  be 
highly  inefficient  and  would  be  an  unfair  method  of  antitrust  enforcement.  With- 


'  Article  II,  By-Laws  of  the  American  College  of  Trial  Lawyers. 

2  American  College  of  Trial  Lawyers.  Report  and  Recommendation  of  the  Special  Committee  on  Rule  23  on  the 
Federal  Rules  of  Cwil  Procedure  (1972)  (hereinafter  referred  to  as  the  "  College  Report") .  The  College  Report 
has  been  cited  with  approval  in  subsequent  Court  decisions.  E.g.,  LaMar  y.  H  &  B  Novelty  &  Loan  Co., 
489  F.  2d  461,  468  n.  19  (9th  Cir.  1973);  Eisen  v.  Carlisle  ife  Jacqudin,  479  F.  2d  1005,  1018-19  nn.  24  and  25 
(2d  Cir.  1973);  aff'd  on  other  grounds,  417  U.S.  156  (1974). 

3  Advisory  Committee's  Note,  39  F.R.D.  98, 102-03  (1966). 
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out  even  the  limited  safeguards  of  Rule  23,  the  parens  -patriae  suits  authorized 
by  the  amendments  would  impose  upon  the  limited  resources  of  federal  courts 
the  unreasonable  burden  of  massive  and  totall.v  unmanageable  litigation,  would 
violate  due  process  rights  of  both  claimants  and  defendants  and  v/ould  not  be 
of  any  significant  benefit  to  individual  consumers.  And  because  of  the  unreasonably 
coercive  in  ierrorem  effects  of  such  Itiigation,  penalties  would  be  imposed  in  most 
cases  without  sny  adjudication  of  guilt.  The  College  therefore  opposes  the  enact- 
ment of  the  parens  patriae  amendments. 

PARENS  PATRIAE  SUITS  FOR  DAMAGES  SUSTAINED  BY  INDIVIDUAL  CITIZENS  WOULD 
VIOLATE  THE  PARTIES'  CONSTITUTIONAL  RIGHTS,  WOULD  IMPOSE  UNREASONABLE 
BURDENS  UPON  THE  FEDERAL  JUDICIAL  SYSTEM  AND  WOULD  NOT  SIGNIFICANTLY 
BENEFIT  INDIVIDUAL  CONSUMERS 

Section  4C(a)('l),  providing  for  parens  patriae  actions  liy  a  state  Attorney  Gen- 
eral in  a  United  States  District  Court  to  recover  damages  sustained  by  persons 
residing  in  his  state,  is  an  attempt  to  circumvent  restrictions  on  unmanageable 
consumer  class  actions  imposed  by  the  courts  under  Rule  23.  By  sweeping  away 
the  standards  and  procedures  established  by  the  Rule  without  establishing  any 
new  guidelines,  the  amendments  raise  substantial  constitutional  issues  and 
threaten  to  inundate  the  federal  courts  with  inherently  unmanageable  and  totally 
unnecessary  consumer  actions. 

The  bill  provides  that  a  judgment  in  an  Attorney  Gisneral's  parens  patriae 
suit  would  be  res  judicata  to  the  claims  of  all  state  residents  who  do  not  affirm- 
atively exclude  themselves.  (Section  4(c)  (b)(2))  The  fifty  state  Attorneys  General 
are  authorized,  therefore,  to  expropriate  the  causes  of  action  of  their  state's 
residents  without  due  process  of  law.  While  Section  4C  (b)(2)  provides  residents 
an  opportunity  to  "opt  out"  of  the  suit,  such  a  right  is  of  little  solace  to  the 
majority  of  residents  who  would  never  receive  notice  of  the  action  because  of 
the  ineffective  notice  by  publication  authorized  by  the  bill.  Moreover,  unlike 
Rule  23,  the  bill  would  not  permit  residents  to  intervene  by  counsel  of  their 
choice  to  protect  their  interests  or  to  be  heard  on  the  propriety  of  any  proposed 
settlement. 

Many  of  the  residents  whose  causes  of  action  would  thus  be  expropriated 
would  be  individuals  and  business  entities  with  substantial  individual  claims, 
who  in  the  past  have  vigorously  enforced  the  antitrust  laws.  E.g.,  Ailantic  City 
Electric  Co.  v.  I-T-E  Circuit  Breaker  Co.,  247  F.  Supp.  950,  951  (S.D.N. Y.  19G.5). 
Sound  public  policy  as  well  as  due  process  dictates  that  the  claims  of  individual 
citizens,  many  of  whom  surely  will  have  conflicting  interests  in  the  outcome  of  the 
litigation,  should  not  be  summarily  transferred  to  the  states.** 

Section  4C(b)(l)  directs  the  Attorney  General,  within  thirty  days  of  filing  a 
parens  patriae  suit,  to  publish  notice  In  whatever  manner  authorized  V)y  the  state's 
statutes  In  court  rules  or.  In  the  absence  of  such  a  statute  or  rule,  by  whatever 
manner  prescribed  by  the  District  Court.  This  provision  is  oV:>jectionable  In  several 
respects.  First,  the  notice  standards  would  vary  significantly  among  the  states, 
creating  confusion  and  Inconsistency  among  the  federal  couiis.  Second,  there  is  no 
provision  for  court  approval  or  supervision  of  these  notice  procedures.  Third, 
the  District  Courts  are  given  unbridled  discretion  in  states  which  do  not,  by 
statute  or  court  rule,  provide  for  notice. 

Most  significantly,  in  directing  notice  by  iTubllcation  even  where  the  identity 
of  the  Individual  claimants  is  known,  the  bill  violates  the  well-established  i^rln- 
clple  that  due  process  requires  that  individual  mailed  notice — not  merely  notice 
by  publication — be  given  to  each  identifiable  person  whose  interests  are  to  be 
affected  by  litigation.  See  Eisen  v.  Carlisle  ci-  Jacqtielin,  417  U.S.  156  (1974). 
Although  Eisen  was  a  Rule  23  class  action,  the  Court  emphasized  the  constitu- 
tional basis  for  its  ruling,  reiving  upon  the  earlier  decisions  in  Mullave  v.  Central 
Hanover  Bank  &  Trust  Co.,  339  U.S.  306  (1950),  and  Schroederv.  City  of  New  York, 


*  Similar  constitutional  and  puWic  Doilicy  considerations  underlie  the  historical  limitation  of  parens 
patriae  suits  to  the  protection  of  the  general  wolfare  of  a  state's  citizens  as  a  whole,  and  not  merely  the 
representation  of  the  individual  interests  of  its  citizens.  Thus,  parens  patriae  suits  have  been  allowed  only 
for  these  claims,  which,  hut  for  the  federal  union,  would  be  settled  by  diplomacy  or  warfare.  Missmiri  v. 
JJlinois,  180  U.S.  90S  aPOl):  Netv  Hampshire  v.  Lnvisinna,  108  U.S.  76  ri8S2):  Malina  *  Blexihman,  Parens 
Patriae  Sitit.<;  fftr  Trehle  Damages  Under  the  Arttitrvst  Lairs,  6.5  Nw.  U.L.  Rev.  193.  209  fl970).  In  Genrriia  v. 
PennsyhaniaR.  C\,  324  U.S.'43G  (1945),  the  Court,  upheld  Georgia's  rifrht  to  seek  injunctive  relief  under  the 
antitrust  laws,  based  upon  a  finding  that  the  allegations  of  discrimination  a?ainst  Georgia  con.st.ftuted  a 
form  of  trade  barrier,  and  therefore  consistent  with  the  traditional  parem  patriae  right  of  action.  (324  U.S. 
at  4,50)  The  proposed  amendments  would  be  a  radical  departure  from  the  state's  traditional  parens  patriae 
role. 
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371  U.S.  208  (1962).  Indeed,  the  Rule  23  notice  provisions  were  specifically  drafted 
to  insure  compliance  with  the  due  process  principles  set  forth  in  these  cases. 
See  Advisory  Committee's  Note,  39  F.R.D.  69,  107  (1966).  Since  parens  patriae 
suits  would  iidjudicate  claims  of  citizens  not  before  the  court  as  parties,  the  in- 
dividual notice  mandated  by  due  process  must  be  provided. 

Any  action  which  attempts  to  adjudicate  the  claims  of  large  numbers  of  indi- 
viduals presents  serious  questions  of  judicial  manageability.  The  draftsmen  of 
Rule  23  sought  to  minimize  these  difficulties  b}'  providing  that  class  actions  be 
permitted  only  where  questions  of  law  or  fact  common  to  the  class  predominate 
over  individual  questions  and  where  the  District  Court  finds  that  a  class  action 
is  superior  to  other  means  of  resolving  the  controversy.  While  subject  to  ligitimate 
criticism,  the  Rule  provides  some  protection  against  the  inundation  of  the  federal 
court  system  with  unmanageable  class  litigation  by  providing  that  a  class  action 
may  proceed  only  if  judicially  manageable. 

The  proposed  parens  patriae  amendments  would  authorize  the  joinder  of  the 
individual  claims  of  millions  of  citizens  in  a  single  suit  without  any  standards  for 
protecting  the  rights  of  the  parties  or  preserving  the  integrity  of  the  judicial 
process.  Precisely  this  problem  led  the  Supreme  Court  to  reject  the  parens  patriae 
concept  in  Hawaii  v.  Standard  Oil  Co.,  40.5  U.S.  251  (1972).  Although  the  District 
Court  had  rejected  Hawaii's  proposed  statewide  class  of  consumers  as  unmanage- 
able, Justice  Marshall  noted  the  possibility  of  sustaining  a  more  manageable 
class  and  concluded: 

Parens  patriae  actions  maj',  in  theory,  be  related  to  class  actions,  but  the 
latter  are  definitely  preferable  in  the  antitrust  area.  Rule  23  provides  specific 
rules  for  delineating  the  appropriate  plaintiff-class,  establishes  who  is  bound 
by  the  action,  and  effectively  prevents  duplicative  recoveries.  (405  U.S. 
at  260)  .5 

The  upsurge  in  class  litigation  since  the  1966  amendment  of  Rule  23  has  imposed 
substantial  burdens  on  the  federal  judiciary.  See  College  Report  at  13-15.  The 
proposed  amendments  would  greatly  aggravate  these  burdens.  We,  therefore, 
suggest  that  the  Congress  solicit  the  views  of  the  United  States  Judicial  Confefence 
as  to  the  manageability  of  parens  patriae  suits  and  their  effect  on  the  adminis- 
tration of  justice  in  the  federal  courts. 

There  is  little  likelihood  that  the  proposed  amendments  would  achieve  their 
apparent  purpose  of  facilitating  the  recovery  of  damages  by  individual  ultimate 
consumers.  In  most  instances,  the  state's  residents  who  have  sustained  damages 
from  an  antitrust  violation  would  be  manufacturers,  processors,  wholesalers  or 
others  in  the  chain  of  distribution  between  the  violator  and  the  ultimate  consumer, 
who  are  perfectlj^  capable  of  protecting  their  own  interests.  The  Supreme  Court 
decision  in  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481  (1968) 
establishes  that  the  first  purchaser  in  the  distribution  chain  who  has  paid  an 
illegal  overcharge  may  recover  treble  damages  based  upon  the  entire  amount  of 
the  overcharge  irrespective  of  whether  he  resold  the  product  at  a  price  which 
incorporated  the  overcharge.  The  only  exception  would  be  where  the  first  pur- 
chaser sets  liis  resale  price  pursuant  to  a  cost-plus  contract.  Subsequent  decisions 
have  held  that  in  order  for  an  ultimate  consumer  to  establish  injury  caused  by  an 
antitrust  violation,  he  must  prove  that  the  overcharge  was  passed  on  at  each 
level  of  the  distribution  chain  pursuant  to  a  cost-plus  contract  or  its  equivalent.** 
Since  this  is  impossible  in  the  vast  majority  of  cases,  it  would  be  a  rare  circum- 
stance when  an  ultimate  consumer  could  prove  that  he  has  sustained  an  injury 
caused  by  an  antitrust  violation  unless  he  purchased  directly  from  the  guilty 
party. 

Experience  with  large  user  class  actions  demonstrates  that  such  actions  are 
of  no  significant  benefit  to  allegedly  injured  individuals  and  that  class  members 
have  little  or  no  interest  in  these  suits.  In  most  instances,  the  cost  of  preparing 
and  processing  even  the  most  rudimentary  proof  of  claim  will  exceed  the  potential 
recovery. 

Even  after  settlement,  when  a  damage  fund  has  been  created  and  class  mem- 
Vjers  can  recover  merely  by  filing  a  simple  proof  of  claim  form,  they  have  shown 
minimal  interest  in  such  cases.  Experience  in  many  class  actions  confinns  Judge 


5  Similar  concerns  led  to  the  rejection  of  proposed  parens  patriae  actions  in  Philadelphia  Housing  Aufhoritt) 
V.  American  Radiator  &  Standard  Sanitary  Corp.,  309  F.  Supp.  1057,  1083  (E.D.  Pa.  1969),  app.  dlsm'd  (3d 
Cir.,  Feb.  2,  1970). 

8  JE.g.,  Philadelphia  Housing  Authority  v.  American  Radiator  &  Standard  Sanitary  Corp.,  50  F.R.D.  13 
(E.D.  Pa.  1970),  aff'd  sub  nom.  Mangaiio  v.  American  Radiator  &  Standard  Sanitary  Corp..  438  F.  2d  1187 
(3d  Cir.  1971)  (per  curiam) ;  Donson  Stores,  Inc.  v.  Aiaerican  Bakeries  Co.,  58  F.R.D.  481  (S.D.N.Y.  1973). 
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Lumbard's  conclusion  that  all  too  often  "the  Onlj^  persons  to  gain  from  a  class 
suit  are  not  the  potential  plaintiffs,  but  the  attorneys  M'ho  represent  them."  ^ 
For  example,  a  review  of  the  docket  in  City  of  Philadelphia  v.  American  Oil  Co., 
53  F.R.D.  45  (D.  N.J.  1971)  reveals  that  notice  of  the  settlement  was  sent  to 
21,291  non-governmental  class  members,  but  only  1,716  responded:  976  of  those 
persons  opted  out  of  the  class  and  only  740  (or  approximately  3%)  of  the  class 
members  filed  claims.  Notice  was  also  sent  to  1,045  governmental  bodies  of  which 
8%  filed  claims,  231  opted  out  and  the  others  did  not  respond.  In  fact,  414  govern- 
mental agencies,  which  would  have  shared  in  the  settlement  fund  without  even 
filing  a  claim,  notified  the  District  Court  that  they  did  not  wish  to  participate. 
Despite  this  lack  of  interest  in  litigation  demonstrated  by  members  of  the  class, 
the  attorneys  for  the  class  were  awarded  fees  of  $6  million. 

Balanced  against  this  minimal  benefit  to  individual  consumers  is  the  depriva- 
tion of  the  procedural  and  substantive  rights  of  the  parties  in  massive  consumer 
class  litigation.  In  Rule  23  actions,  courts  have  distorted  substantive  law  by 
eliminating  the  element  of  impact,  or  fact  of  injury,  from  the  private  treble  dam- 
age action,  or  have  based  their  finding  of  manageability  on  the  underlying  assump- 
tion that  the  in  terrorem  effect  of  such  massive  litigation  will  coerce  settlement 
irrespective  of  the  merits  of  the  claims.*  Bj^  authorizing  state  Attorneys  General 
to  sue  to  recover  damages  allegedly  sustained  by  thousands  or  even  millions 
of  citizens  without  even  the  limited  restraints  of  Rule  23,  Section  4C  (a)(1)  would 
give  added  impetus  to  these  improper  and  unfair  practices. 

The  present  rule  is  that  a  plaintiff  allegedly  damaged  by  an  antitrust  violation 
must  establish  (1)  the  existence  of  a  violation;  (2)  that  the  violation  had  an  impact 
on  him,  or  that  he  was  in  fact  injured  as  a  direct  result  of  the  violation,  and  (3) 
a  measurable  amount  of  damages.  For  example,  in  a  horizontal  price  fixing  case, 
even  if  the  existence  of  a  conspiracy  is  established,  there  must  be  a  showing  that 
each  damage  claimant  purchased  the  product  involved,  that  the  product  was  sold 
by  a  defendant  at  a  price  which  included  the  illegal  overcharge  and  that  the  over- 
charge had  not  been  absorbed  by  any  level  in  the  distribution  chain  intervening 
between  the  claimant  and  the  violator,  Vjut  had  been  passed  on  by  each.  See 
Hanover  Shoe  Inc.  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481  (1968);  College 
Report  at  17-18.  Obviously,  proof  of  the  impact  of  a  violation  on  each  resident 
of  a  state  would  immobilize  a  federal  court  for  years,  and  parens  patriae  suits 
could  be  managed  only  by  distorting  sound  legal  principles  and  eliminating  the 
requirement  of  proving  impact.* 

Indeed,  the  bill  itself  would  eliminate  the  impact  requirement.  In  Section 
4C(c)(l),  it  is  provided  that  an  Attorney  General  "may  recover  the  aggregate 
damages  sustained  by  the  persons  or  political  subdivisions  on  whose  behalf  the 
state  sues  without  separately  proving  the  individual  claims  of  each  such  person 
or  political  subdivision."  This  section  is  apparently  intended  to  authorize  the 
use  of  the  fluid  class  recovery  theory — a  theor}^  which  was  rejected  by  the  Sec- 
ond Circuit  in  Eisen  as  unconstitutional — in  which  proof  of  a  violation  and  the 
total  amount  of  damages  to  a  class  of  claimants  would  be  determined  at  a  single 
trial.  Once  a  state  Attorney  General  had  established  the  existence  of  an  anti- 
trust violation,  no  individual  claimant  would  be  required  to  come  forward  to 
establish  either  the  impact  of  the  violation  on  him  or  the  amount  of  his  damages. 
Rather,  the  damage  recovery  would  be  based  on  testimony  from  accountants  or 
economists  who  would  estimate  the  average  amount  of  the  overcharge  per  unit  of 
the  product  involved,  resulting  from  the  violation,  and  the  number  of  units  of  the 
product  sold  to  citizens  of  the  state.  The  classwide  damage  fund  would  then  be 
calculated  by  multiplying  the  number  of  units  sold  by  the  amount  of  tlie  over- 
charge. Injured  citizens  would  then  be  afi'orded  an  opportunity  to  make  claims 
against  the  damage  fund  with  the  unclaimed  portion  to  be  used  for  the  purpose 
authorized  by  state  law  or  for  "general  welfare  purposes." 

In  authorizing  the  use  of  fluid  recovery  in  litigated  cases,  the  proposed  amend- 
ments would  give  legislative  sanction  to  the  ill-conceived  experiments  by  two 
District  Courts  in  the  litigated  Antibiotics  cases  and  the  Eisen  case.  In  re  Anti- 


'  Eisen  v.  Carlisle  &  Jacquelin,  391  F.  2d  551,  571  (2d  Cir.  1968)  (dissenting  opinion);  see  also  In  re  Hotel 
Tdephone  Charges.  500  F.  2d  86,  91  (9th  Cir.  1974);  Free  World  Foreign  Cars,  Inc.  v.  Alfa  Romeo  S.p.A.,  55 
F.R.D.  26.  30  (S.D.N.Y.  1972). 

8  See  College  Report  at  pp.  15-20. 

9  The  Supreme  Court  has  emphasized  the  higher  standard  of  proof  requirement  for  the  fact  of  damage 
element.  See  Story  Parchment  Co.  v.  Paterson  Parchment  Paper  Co.,  282  U.S.  555,  562  (1931): 

It  is  true  that  there  was  uncertainty  as  to  the  extent  of  the  damage,  but  there  was  none  as  to  the  fact 
of  damage;  and  there  is  a  clear  distinction  between  the  measure  of  proof  necessary  to  establish  the  fact 
that  petitioner  has  sustained  some  damage,  and  the  measure  of  proof  necessary  to  enable  the  juiy  to  (Ix 
the  amount. 
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hiolics  Antitrust  Actions,  333  F.  Supp.  267  (S.D.N. Y.  1971);  Ehen  v.  Carlisle 
&  JacqueHn,  .52  F.R.D.  253  (S.D.N. Y.  1971),  rev'd,  479  F.  2d  1005  (2d  Cir.  1973) 
{Eisen  III),  aff'd  on  other  grounds,  417  U.S.  156  (1974). 'o  These  two  experiments 
were  rejected  "by  the  Second  Circuit  Court  of  Appeals  in  Eisen  III,  which  held 
fluid  recovery  to  be  "an  unconstitutional  violation  of  the  requirement  of  due 
proces.«  of  law"  and  "illegal,  inadmissible  as  a  solution  to  the  manageability 
problems  of  class  actions  and  wholly  improper."  (479  F.  2d  at  1018)  Fluid  recovery 
has  been  rejected  by  every  other  federal  court  which  has  considered  its  use  in  a 
litigated  antitrust  context.  In  re  Hotel  Telephone  Charges,  500  F.  2d  86,  90  (9th 
Cir.  1974);  Al  Barnett  &  Son.,  Inc.  v.  Outboard  Marine  Corporation,  64  F.R.D. 
43,  55  (D.  Del.  1974). 

The  fluid  recovery  procedure  is  objectionable  in  antitrust  litigation  on  several 
grounds.  First,  defendants  would  be  deprived  of  their  fundamental  due  process 
right  to  confront  and  challenge  before  a  jury  each  person  asserting  claims  against 
them.  Second,  once  the  necessity  of  establishing  the  fact  of  each  claimant's  injury 
and  amount  of  damages  is  eliminated,  any  damage  award  would  be  unrelated  to 
the  actual  damages  sustained  and  would  be  unreasonably  punitive.  Third,  many 
of  those  residents  who  actually  sustained  injury  as  a  direct  result  of  a  violation 
would  not  be  compensated  while  the  use  to  which  the  state  applies  what  will 
undoubtably  be  the  greatest  portion  of  the  damage  fund  would  benefit  many 
residents  who  had  not  been  injured  by  the  \aolation.  Finally,  if  those  residents 
who  do  make  claims  against  the  fund  are  held  to  traditional  standards  of  proof, 
the  suits  would  impose  an  unmanageable  burden  on  the  courts  since  these  indi- 
vidual damage  claims  could  number  in  the  thousands  even  if  as  few  as  1  %  of  a 
state's  residents  sought  compensation. 

It  is  unlikely  that  the  proposed  parens  patriae  suits  will  result  in  the  trial  and 
adjudication  of  antitrust  violations.  In  the  period  of  almost  nine  years  since  the 
amendment  of  Rule  23,  no  large  consumer  class  action  had  been  litigated  through 
trial  to  a  determination  of  damages.  The  enormous  litigation  expenses  and  unde- 
fined but  potentially  massive  damages  awards,  often  in  excess  of  the  defendants^ 
net  worth,  have  forced  defendants  to  seek  the  insurance  policy  of  a  "global" 
settlement  of  all  potential  claims,  irrespective  of  the  merits  of  the  claims.  The 
pressure  to  settle  comes  in  part  from  judges  who  are  understandably  reluctant 
to  undertake  the  "harrowing  experience"  i'  of  the  trial  of  thousands  or  millions 
of  individual  claims,  and  the  realization  that  practical  necessity  will  require  the 
use  of  novel  theories  and  procedures  and  the  Erosion  of  procedural  and  substantive 
standards.  Professor  Handler  has  labelled  such  massive  representative  actions  as 
"legalized  blackmail,"  ^  and  the  Second  Circuit  Court  of  Appeals  has  adopted 
his  criticism: 

[Pjrehminary  procedures  .  .  .  and  the  huge  and  unavoidable  expense  of 
producing  witnesses  and  documents  pursuant  to  discovery  orders,  have 
brought  such  pressure  on  defendants  as  to  induce  settlements  in  large  amourits 
as  the  alternative  to  complete  ruin  and  disaster,  irrespective  of  the  merits 
of  the  claim. 

There  is  reason  to  believe  that  the  practical  effect  of  these  procedures, 
and  the  fact  that  possible  recoveries  run  into  astronomical  amounts,  generate 
more  leverage  and  pressure  on  defendants  to  settle,  even  for  millions  of 
dollars,  and  in  cases  where  the  merits  of  the  class  representative  claim  is  to 
say  the  least  doubtful,  than  did  the  old-fashioned  strike  suits  made  famous 
a  generation  or  two  ago  by  Clarence  H.  Venner.   (Footnotes  omitted) ^^ 
The  coercive  effect  of  parens  patriae  suits  would  be  even  greater.  The  states 
would  not  be  faced  with  the  hurdle  of  class  certification,  and  there  would  be  no 
requirement  of  court  approval  of  any  settlement.  Potential  damage  awards  would 
be  totally  speculative  and  virtually  without  limit  since  the  awards  would  not  be 
related  to  actual  injury.  And,  because  of  the  elimination  of  substantive  and  pro- 
cedural  safeguards,    the   prospects    of   successful   defense   would   be   uncertain, 
irrespective  of  the  merits  of  the  claims. 

Based   on   actual  experience  ^ith  massive   class  li<tigation,   the   College  has 

recommended  reforms  in  the  administration  of  Rule  23  class  suits,  concluding: 

The  (b)(3)  class  suit  has  mandated  heavy  expenditures  of  judicial  time, 

effort  and  expense.  The  expenditures  have  been  sustained  only  by  sacri- 


m  Fluid  class  recovery  had  orlgiiiated  in  the  administration  of  the  settlement  in  the  AntihMks  cases. 
West  Virginia  v.  Chns.  Pfizer  &  Co.,  314  F.  Supp.  710  (S.D.N. Y.  1970),  aff'd,  440  F.  2d  1079  (2d  Cir.),  cert, 
denied.  4a4  U.S.  871  (1971). 

>i  Morris  v.  Burchard,  51  F.R.D.  530,  536  CS.D.N.Y.  1971). 

12  Handler,  The  Shift  from  Substance  to  Procedural  Innovations  in  Antitrust  Suits— The  Tv/euty-Third 
Annual  Antitrust  Review,  71  Col.  L.  Rev.  1,  9  (1971). 


ficing  procedural  and  substantive  fairness  to  the  party  opposing  the  class. 
Nor  does  it  appear  that  these  burdens  can  in  any  sense  be  justified  by  the 
limited  benefits  accruing  to  class  merits.  (College  Report  at  6) 
The  parens  patriae  suits  authorized  by  Section  4C  (a)(1)  would  carry  forward  and 
magnify  the  most  serious  deficiencies  of  massive  Rule  23  class  litigation. 

Section  4C(a)  (1)  also  provides  that,  as  an  alternativ^e  to  a  parens  patriae  action, 
the  District  Court  may  permit  an  Attorney  General  to  proceed  as  a  resresentative 
of  a  class  of  residents  of  the  state.  The  purpose  and  effect  of  this  provision  is 
unclear.  Presumably,  such  a  class  action  would  be  subject  to  Rule  23 — in  which 
case  the  provision  is  superfluous  since  the  prerequisites  of  Rule  23  must  be  satis- 
fied. However,  the  provision  might  be  interpreted  as  carving  out  an  exception 
to  the  Rule's  requirements  with  respect  to  class  actions  brought  by  a  state  Attor- 
ney General — an  exception  which  would  be  totally  unwarranted.  In  order  to 
avoid  confusion  and  the  htigation  which  would  be  engendered,  this  provision 
should  be  deleted. 

Section  4C(a)(3)  is  also  amljiguous.  It  provides  simply  that  a  state  Attorney 
General  may  bring  an  action  on  behalf  of  any  or  all  political  subdivisions  of  the 
state.  Such  a  suit  is  not  designated  as  a  parens  patriae  action.  If  such  an  action 
is  to  be  brought  as  a  Rule  23  class  action,  the  section  is  unnecessary  since  an 
Attorney  General  can  bring  such  an  action  presentlj"  so  long  as  the  reciuirements 
of  Rule  23  are  satisfied.  On  the  other  hand,  read  hterally  the  section  gives  state 
Attorneys  General  the  authority  to  sue  on  behalf  of  political  subdivisions  as 
named  party  plaintiffs.  As  such,  it  represents  an  unjustified  feredal  intrusion 
into  the  affairs  if  the  states  and  would  conflict  with  many  state  constitutional  and 
statutory  provisions  which  define  the  relationship  between  the  state  Attorneys 
General  and  the  political  subdi\'isions.  The  authority  to  sue  in  the  name  of  politi- 
cal subdivisions  and  the  designation  of  the  lawyer  to  represent  them  are  clearly 
matters  which  should  be  left  to  state  law.  In  any  event*  this  ambiguous  provi- 
sion inevitably  will  give  rise  to  confusion  and  litigation;  it  should  be  deleted. 

PARENS  PATRIAE  SUITS  FOR  DAMAGES  TO  A  STATe's  GENERAL  ECONOMY  WOULD 
PRESENT  INSOLUBLE  PROBLEMS  OF  PROOF  AND  WOULD  CONTRAVENE  ESTABLISHED 
STANDING  PRINCIPLES 

Section  4C(a)(2),  provides  for  parens  patriae  suits  to  recover  ''damages  to  the 
general  economj-  of  [the]  State  or  any  political  subdivisions  thereof,"  Presumably, 
it  is  intended  to  overrule  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  2.51  (1972)  in 
which  the  Supreme  Court  rejected  Hawaii's  claim  for  damages  to  its  "general 
economy  and  prosperity."  However,  the  proposed  amendment  does  nothing 
to  solve  serious  substantive  and  procedural  problems  underlying  the  Hawaii 
decision. 

First,  an  award  in  a  parens  patriae  action  necessarily  would  be  based  upon  an 
accumulation  of  the  damages  of  the  state  in  its  proprietary  capacity  and  of  its 
individual  citizens,  thereby  giving  rise  to  duplicative  punitive  recoveries  for 
the  same  injur}-.  In  Hawaii,  the  Court  found  this  problem  precluded  the  State's 
action : 

A  large  and  ultimately  indeterminable  part  of  the  injury  to  the  'general 
economj'',  as  it  is  measured  by  economists,  is  no  more  than  a  reflection  of 
injuries  to  the  'business  of  property'  of  consumers,  for  which  they  may  re- 
cover themselves  under  §  4.  Even  the  most  lengthy  and  expensive  trail  could 
not,  in  the  final  analysis,  cope  with  the  problems  of  double  recovery  inherent 
in  allowing  damages  for  harm  both  to  the  economic  interests  of  individuals 
and  for  the  quasi-sovereign  interests  of  the  State.   (405  U.S.  at  264) 
S.  1284  attempts  to  address  this  problem  with  a  proviso  that  damages  recovered 
pursuant  to  the  section  shall  not  be  duplicative  of  those  recovered  in  parens  patriae 
or  class  suits  brought  pursuant  to  Section  4C  (a)(1).  However,  the  impact  of  any 
antitrust  violation  on  the  general  economy  of  a  state  is  an  amorphous  and  abstract 
concept  which  is  incapable  of  measurement  other  than  by  cumulating  injury  to 
individual  citizens.  And,  as  Justice  Marshall  pointed  out,  it  is  beyond  the  capacity 
of  the  trial  process  to  segregate  injury  to  the  economy  from  the  damages  of  indi- 
vidual citizens.  Section  4(c)  (a)  (2),  therefore,  would  create  a  remedy  which  will 


13  Eisen  v.  Carlisle  &  Jacquelin,  479  F.  2d  1005. 1019  (2d  Cir.  1973).  aff'd  on  othfr  (rounds,  417  U.S.  lo6  (1974): 
see  also  Yaffe  v.  Dffwit  Steel  Corp..  50  F.R.D.  481,  483  (N.D.  111.  1970);  Shaffncr  v.  Chemical  Bank,  339  F. 
Supp.  329,  337  (S.D.N.Y.  1972);  College  Report  at  15-16. 
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be  impossible  to  achieve,  but  certainly  would  give  rise  to  confusion  and  extensive 
litigation. 

Second,  it  would  be  impossible  to  devise  rational  standards  under  which  the 
issue  of  injury  to  the  general  economy  could  be  submitted  to  a  jury  for  resolution. 
Mere  proof  of  an  antitrust  violation  would  not  necessarilj^  mean  that  a  state's 
general  economy  was  adversely  affected — and  certainly  would  not  provide  a 
means  for  measuring  that  effect. 

Under  traditional  standards  of  proof,  it  would  he  utterly  impossible  to  demon- 
strate a  causal  link  between  an  alleged  violation  and  such  economic  indicators  as 
industrial  output  or  employment  trends  which  might  be  offered,  as  a  measure  of 
the  general  economy.  In  rejecting  Hawaii's  parens  patriae  claim,  the  Court  of 
Appeals  for  the  Ninth  Circuit  stated: 

In  light  of  Hawaii's  inability  yet  to  articulate  a  more  precise  theory  or 
measure  of  such  damages,  we  are  skeptical  of  the  existence  of  an  independent 
harm  to  the  general  economy.  The  general  economy  is  an  abstraction.  It 
has  no  value  itself.  ...  It  exists  onlv  as  a  reflection  of  the  business  or  prop- 
ertv  values  it  represents.  (Hawaii  \\^ Standard  Oil  Co.,  431  F.  2d  12S2,  128.5 
(9th  Cir.  1970}) 
Parens  patriae  suits  have  in  the  past  been  limited  to  actions  for  injunctive 
relief.  ^*  Unlike  actions  at  law  for  damages,  injunctive  actions  are  not  subject  to 
trial  bv  jury,  and  therefore  there  has  been  no  need  to  undertake  the  impossible 
task  of  devising  standards  of  measuring  damages  to  the  general  economy  for  sub- 
mission of  the  issue  to  the  jury.  ^Moreover,  equitable  decrees  look  only  to  the  future 
and  establish  guidelines  for  "future  action.  Any  speculative  award  for  damages 
for  injury  to  the  general  economy  for  past  acts  would  be  unreasonably  punitive 
and  unjust. 

The  history  of  Georgia  v.  Pennsylvania  R.  Co.,  324  U.S.  439  (194.'i),  the  only 
case  in  which  a  parens  patriae  antitrust  action  has  been  approved  by  the  Supreme 
Co\u-t,  dociunents  the  difficulty  in  proving  injury  to  the  general  economy.  Georgia 
sought  injunctive  relief  based  upon  injury  to  its  general  econony  from  allegedly 
discriminatory  rates  set  by  the  defendant  railroads.  Georgia  did  not  seek  com- 
pensatory treble  damages  on  it  parens  patriae  claim  under  Section  4  of  the  Clayton 
Act  because  of  the  impossibility  of  calculating  damages  to  its  general  economy. 
After  extensive  proceedings  before  a  master,  Georgia  was  unable  to  establish 
even  the  fact  of  injury  to  its  econfimy,  and  the  Supreme  Court  dismissed  the 
petition.  (340  U.S.  88  (1950))  Professor  Freund  of  Harvard  characterized  the 
results  as  follows: 

Whatever  strategic  end  may  have  been  achieved  through  early  over- 
ruling of  a  motion  to  dismiss  f324  U.S.  439),  the  complete  inability  of  the 
state  to  make  good  its  claim  of  injury  as  parens  patriae  suggests  that  in  the 
future  the  Court  may  be  more  wary  of  sweeping  allegations  of  detriment 
to  a  state's  economy  as  a  basis  of  a  case  or  controversj'.  Book  Review,  3  J. 
Legal  Ed.  643.  644  n.  2  (1951). 
Georgia's  difficulties  in  establishing  the  fact  of  injury  in  an  equitable  pro- 
ceedingwould  be  magnified  manj'  times  over  in  a  parens  patriae  suit  pursuant  to 
Section  4C(a)(2)  in  which  a  state  would  be  required  to  prove  both  the  fact  and 
amount  of  injury.  Congress  should  not  establish  a  cause  of  action  for  damages 
which  are  incapable  of  proof,  and  in  which  any  award  would  be  totally  speculative 
and   punitive   without   any   relation   to   actual   injury. 

Finally,  the  creation  cf  a  parens  patriae  action  for  damage  to  the  general 
economy  would  upset  established  rules  which  limit  standing  to  sue  for  antitrust 
violations  to  those  directly  injured  by  the  violation  or  those  within  the  so-called 
"target  area",  or  the  area  of  the  econony  at  which  the  alleged  violation  was  aimed. 
The  general  economy  of  a  state  would  be  far  beyond  the  target  area  of  any  alleged 
antitrust  violation  and  any  injury  thereto  would  be  indirect  and  consequential. 
Lack  of  standing  to  sue  was  an  alternative  basis  for  the  Ninth  Circuit's  rejection 
of  the  parens  patriae  claim  in  Hawaii.  (431  F.  2d  at  1285) 

Although  the  Courts  of  Appeals  have  developed  somewhat  varying  rules  as 
to  standing,  all  such  rules  are  based  on  the  sound  public  policy  of  preventing 
unreasonably  punitive  multiple  recoveries  for  the  same  injury  and  the  inunda- 
tion of  the  i'ederal  courts  with  suits  predicated  upon  the  remote  ecomonic  effects 
of  a  violation.  The  Court  of  Appeals  for  the  Second  Circuit  stated  the  rationale  in 


i«  Philadelphia  Hous'ma  Authority  v.  American  Radiator  &  Standard  Sanitary  Corp..  309  F.  Supp.  10.57,  1058 
(E.D.  Pa.  \mV).  npp.  dlsm'd  (3d  Cir.  1970^;  Malina  &  Blechman,  Parens  Patriae  Suits  for  Damages  Under  the 
Antitrust  Laws,  65  Nw.  U.L.  Rev.  193,  213  (1970). 


526 

Billy  Baxter,  Inc.  v.  Coca-Cola  Co.,  431  F.  2d  183,  187  (2d  Cir.  1970),  cert,  denied, 
401  U.S.  923  (1971)  as  follows: 

While  any  antitrust  violation  disrupts  the  competitive  economy  to  some 
extent  ond  creates  entirelj^  foreseeable  ripples  of  injury  which  may  be  shown 
to  reach  individual  employees,  stockholders,  or  consumers,  it  has  long  been 
held  that  not  all  of  these  have  the  requisite  standing  to  sue  for  treble  dam- 
ages and  thereby  take  a  leading  role  in  the  enforcement  of  the  prohibition 
in  question. 

.  .  .  The  private  action  .  .  .  can  only  serve  as  an  effective  deterrent  if  the 
courts  are  able  to  administer  it  with  some  degree  of  certainty.  Contourless 
rules  of  causation  would  pose  the  threat  of  a  parallel  relaxation  of  the  stand- 
ard  of  business   behavior  enforced   by  the   allowance   of  treble  recovery. 
(431  F.  2d  at  187;  citations  omitted) 
And  in  Calderone  Enterprises  Corp.  v.   United  Artists  Theatre  Circuit,  Inc.,  454 
F.  2d  1292,  1295  (2d  Cir.  1971),  cert,  denied,  406  U.S.  930  (1972)  the  Court  stated: 
...  if  the  flood-gates  [of  antitrust  standing]  were  opened  .  .  .  the  lure 
of  a  treble  recovery,  implemented  by  the  availability  of  the   class  suit  as 
facilitated  by  the  amendment  of  Rule  23  F.R.C.P.,  would  result  in  a  overkill, 
due  to  an  enlargement  of  the  private  weapon  to  a  caliber  far  exceeding  that 
contemplated  by  Congress.  If  the  antitrust  laws  were  precise  and  crystal- 
lized something  might  be  said  in  favor  of  such  an  enormous  expansion  of 
potential  treble  damage  liability,  speculative  as  the  damages  might  be.  But 
the  fact  remains  that  because  there  are  few  'bright  lines'  in  the  area,  even 
experts  who  have  devoted  their  entire  professional  lives  to  practice  of  anti- 
trust law  often  find  it  impossible  to  advise  a  client  with  any  degree  of  cer- 
tainty whether  his   contemplated   conduct   will   transgress  lawful   bounds. 
(Footnote  omitted) 
Congress  should  carefully  consider  the  wisdom  of  overturning  these  established 
principles  governing  the  proper  scope  of  the  antitrust  dam.age  action.  Damages 
to  the  general  economj^  would  be  purely  speculative,  would  duplicate  recoveries 
by  the  injured  parties,  would  be  remote  and  unforeseeable,  and,  in  our  judgment, 
would  have  little  or  no  deterrent  effect. 

CONCLUSION 

Under  existing  antitrust  statutes,  violations  have  recently  been  made  felonies 
and  the  criminal  sanctions  increased  to  imprisonment  for  up  to  three  years  and 
fines  of  up  to  $1  million  for  corporations  and  $100,000  for  individuals.  Private 
parties  can  recover  three  times  their  actual  damages  plus  costs  and  attorneys' 
fees.  In  recent  years  the  states,  utilizing  Rule  23  and  the  multidistrict  consolida- 
tion pursuant  to  28  U.S.C.  §1407,  have  been  increasingly  active  in  seeking  damages 
in  their  proprietary  capacity  and  on  behalf  of  their  political  subdivision  and  citi- 
zens. And  the  Department  of  Justice,  the  states  and  private  parties  can  seek 
injvmctions  against  future  violations — the  relief  which  most  directly  benefits 
individual  consumers. 

No  showing  has  been  made  of  any  deficiencies  in  the  present  enforcement 
arsenal  to  justify  the  unreasonably  punitive  provisions  of  the  proposed  parens 
patriae  amendments.  The  amendments  would  permit  multiple  damage  awards 
totally  unrelated  to  actual  injury,  and,  given  the  practicalities  of  massive  litiga- 
tion, in  most  cases  without  any  adjudication  of  guilt.  vVnd,  while  attention  to 
date  has  been  focused  on  hard  core  violations  such  as  horizontal  price  fixing  con- 
spiracies, these  penalties  would  apply  equally  to  violations  such  as  vertical  distri- 
bution restraints,  price  discrimination  and  mergers,  in  which  courts  have 
recognized  there  are  few  "bright  lines"  between  legal  and  illegal  business  practices. 
The  amendments  would,  therefore,  delegate  to  state  political  officials  the 
authority  to  recover  penalties  for  alleged  violations  of  federal  law  far  in  excess  of 
those  which  the  Department  of  Justice  can  recover.  In  a  word,  the  proposed 
amendments  represent  unjustified  overkill. 

Use  of  fluid  recovery  and  the  .-luthorization  of  suits  for  incalculable  damages 
to  a  state's  general  economy  represents  a  fundamental  shift  of  antitrust  policy 
from  compensation  of  injured  parties  to  imposition  of  penalties  which  are  totally 
unrelated  to  the  damages  caused  by  the  violation.  While  presumably  intended 
to  insure  that  no  antitrust  violator  is  allowed  to  retain  the  fruits  of  his  offense, 
the  amendments  overlook  the  threshold  step  of  proving  that  a  violation  has, 
in  fact,  been  committed.  Rather,  the  bill  is  based  on  the  premise  that  each  defend- 
ant named  in  an  antitrust  suit  is  guilty  of  the  violations  charged — a  totally 
unfounded  and  impermissible  assumption. 
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As  one  distinguished  federal  judge  has  commented  on  the  deficiencies  of  Rule 
23 — the  most  serious  of  which  would  be  incorporated  in  parens  patriae  suits: 
Something  seems  to  have  gone  radically  wrong  with  a  well-intentioned 
effort.  Of  course,  an  injured  plaintiff  should  be  compensated,  but  the  federal 
judicial  system  is  not  adapted  to  affording  compensation  to  classes  of  hun- 
dreds of  people  with  $10  or  even  $50  claims.  The  important  thing  is  to  stop 
the  evil  conduct.   For  this  injunction  is  the  appropriate  remedy,   and  an 
attorney  who  obtains  one  should  be  properly  compensated  by  the  defendant, 
although  not  in  the  astronomical  terms  fixed  when  there  is  a  multi-milhon 
dollar  settlement.  If  it  be  said  that  this  still  leaves  the  defendant  with  the 
fruits  of  past  wrongdoing,  consideration  might  be  given  to  civil  fines  payable 
to  the  government,  sufficiently  substantial  to  discourage  engaging  in  such 
conduct  but  not  so  colossal  as  to  produce  recoveries  that  would  ruin  innocent 
stockholders  or,  what  is  more  likely,  produce  blackmail  settlements.  This  is  a 
matter  that  needs  urgent  attention.   H.   Friendly,   Federal  Jurisdiction:  A 
General  View  120  (1973). 
If  present  antitrust  enforcement  is  deemed  inadequate,   certainly  there  are 
additional  enforcement  mechanisms  which  would  be  less  burdensome  to  the  federal 
judicial  system  and  would  preserve  the  rights  of  both  defendants  and  injured 
citizens.  The  College  respectfully  urges  that  Congress,  in  its  consideration  of  the 
proposed  parens  patriae  amendments,  take  into  account  the  deficiencies  we  be- 
lieve to  be  inherent  in  the  proposed  legislation. 

Pr?:pared  Statement  of  Robert  A.  Longman,  Chairman,  Antitrust  Section, 
New  York  State  Bar  Associ.\tion  on  S.  1284  (the  "Antitrust  Improve- 
ments Act  of  1975") 

I  am  Robert  A.  Longman,  Chairman  of  the  Antitrust  Law  Section  of  the  New 
York  State  Bar  Association.  Our  section  consists  of  1,255  members  of  the  New 
York  State  Bar  who  practice  in  the  antitrust  field,  representing  a  broad  cros.s- 
section  of  individuals,  agencies  and  businesses,  who  may  at  any  time  beplaintifl's 
or  defendants  in  antitrust  proceedings.  Because  time  did  not  permit  circulation 
of  these  remarks  to  the  entire  section,  they  represent  only  the  consensus  view 
of  the  Executive  Committee  of  our  section,  some  of  whose  members  have  had 
long  and  extensive  experience  in  Government  service  in  the  enforcement  of  the 
antitrust  laws  prior  to  their  antitrust  practice  as  members  of  the  private  bar.  It 
is  not  the  general  policy  of  our  Committee  to  comment  on  proposed  legislation. 
However,  we  have  closely  followed  S.  1284  and  are  of  the  opinion  that  we  have 
an  obligation  to  comment,  since  the  Bill  is  far  reaching  in  its  scope  and  will, 
if  enacted,  have  a  substantial  impact  upon  the  application  of  the  antitrust  laws. 
We  support  portions  of  the  Bill,  but  believe  that  other  portions  of  the  Bill  are 
inappropriate  and  should  be  revised  or  deleted. 

Title  I  of  S.  1284  outlines  the  "findings"  of  Congress  and  the  policy,  based  in 
those  "findings",  which  underpins  the  Act.  We  submit  that  many  of  the  findings 
are    actualljr    assumptions    which    may    not    be    correct.' 

We  seriously  question  whether  sufficient  inquiry  has  been  made  concerning 
the  relationship  between  oligopoly  and  competition,  and  between  present  levels 
of  competition  and  the  problems  of  inflation  and  umemployment,  to  support 
the  findings  contained  in  Title  L- 

We  submit  that  a  thorough  inquiry  might  cause  the  Congress  to  conclude  that 
there  is  intense  competition  in  many  concentrated  industries,  that  in  many  indus- 
tries there  has  been  no  reduction  in  the  level  of  competitive  behavior  in  the  United 
States,  and  that  factors  unrelated  to  industry  structure  and  competitive  behavior 
contribute  to  inflation  and  unemployment.  For  example,  it  is  very  possible  that 
inflation  ond  unemployment  are  in  part  problems  of  an  international  nature, 


1  Sulisection  (a)(2)  declares  that  there  has  been  a  decline  of  competition  in  industries  in  which  olittopoly 
power  exists  and  that  this  dechne  has  contributed  significantly  to  unemployment,  inflation,  inefficiency. 
under-uHlization  of  economic  capacity,  a  reduction  in  exports,  and  an  adverse  effect  upon  the  balance  of 
payments.  Subsection  (a)(6)  contains  some  of  the  same  assumptions.  Subsection  (a) (.3)  declares  that  dimin- 
ished competition  and  increased  concentration  have  been  important  factors  in  the  ineffectiveness  of  mone- 
tary and  fiscal  poUcies  in  reducing  the  high  rates  of  inflation  and  unemployment.  Subsection  (a)(5)  alludes 
to  investigations  which  have  identi'ed  excessive  concentration  and  anticompetitive  behavior  in  various 
industries.  Subsection  (b)  includes  among  the  purposes  of  the  legislation  the  "restoration"  of  competition 
in  the  marketplace  and  the  prevention  and  ehmination  of  oUgopoly  power. 

2  The  investigittions  mentioned  in  Subsection  (a)  (5)  are  limited  in  scope  and  do  not  support  the  broad 
and  conclusive  "  Tindings". 
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caused  in  part  by  monetary,  wage-price  and  balance  of  payment  policies  of  the 
United  States  and  foreign  governments  which  are  designed  to  secure  domestic 
full  employment  at  the  expense  of  other  nations,  but  which,  in  the  aggregate, 
hinder  normal  workings  of  the  U.S.  and  world  economies  and  cause  the  problems 
they  were  intended  to  cure. 

We  suggest  that  Title  I  be  revised  to  state  sim])ly  that  the  purpose  of  the  Act 
is  to  help  further  assure  that  the  national  policj'  of  free,  open  and  vigorous  com- 
petition will  be  preserved. 

Our  Committee  generally  supports  Title  II  which  grants  broader  antitrust 
investigative  authority  to  "the  Department  of  Justice  and  should  enaVjle  it  to 
enforce  the  antitrust  laws  more  effectively.  However,  we  suggest  one  specific 
change. 

Among  the  many  provisions  of  Title  II  is  a  provision  which  permits  an  anti- 
trvist  investigator  to  exclude  from  an  oral  examination  (during  investigation) 
all  persons  other  than  the  person  being  examined,  his  counsel,  the  officer  before 
whom  the  testimony  is  taken,  and  the  stenographer. »  VJe  believe  that  fairness 
requires  that  the  antitrust  investigator  be  required  to  give  reasonable  written 
notice  of  such  examination  to  each  party  under  investigation  and  perm.it  such 
party,  and  counsel,  to  be  present,  have  an  opportunity  to  cross-examine  and 
obtain  a  copy  of  the  transcript  of  the  testimony. 

In  the  absence  of  such  change,  the  Bill  will  permit  antitrust  investigators  to 
keep  parties  in  the  dark  during  the  investigatory  stage  concerning  the  testimony 
which  may  support  the  potential  allegation  of  violation  of  law.  Fairness  requires 
that  a  party  inderstand  the  potential  allegation,  so  that  he  may  have  the  oppor- 
tunity to  explain  why  the  allegation  has  no  factual  basis,  negotiate  a  settlement 
prior  to  litigation  with  some  appreciation  of  the  relative  strength  of  the  Depart- 
ment of  Justice's  position,  or  prepare  an  appropriate  defense. 

We  generall}^  support  Title  III  A\hich  pro\ides  increased  penalties  for  failure 
to  obey  special  orders  or  subpoenas  of  the  Federal  Trade  Commission,  but  question 
whether  it  is  fair  or  appropriate  (i)  to  establish  a  minimum  penalty  of  $1,000 
per  day,  and  (ii)  to  start  the  nmning  of  the  penalty  period  fifteen  daj's  after  notice 
by  the  Federal  Trade  Commist;ion  of  default  in  filing  the  report  or  obeying  the 
order. 

The  increase  in  the  penalty  from  $100  per  day  to  a  maximum  of  $5,000  per 
day  should  furnish  additional  incentive  to  comply  Avith  FTC  special  ordcs  orr 
subpoenas.  Inclusion  of  the  minimum  penalt}^  will  work  a  hardship  in  those  cases 
(however  small  in  number)  in  which  there  is  a  reasonable  explanation  for  failure 
to  comply.  We  recommend  that  the  minimum  penalty  be  deleted  and  that  the 
courts  be  permitted  to  exercise  judgment  as  to  the  penalty  in  each  case,  not  to 
exceed  a  maximum  of  $5,000  per  day. 

Title  III  would  start  the  penalty  period  nmning  fifteen  days  after  notice  by 
the  Federal  Trade  Commission  of  default  in  fifing  the  reptirt  or  obeying  the  order, 
subject  only  to  the  right  of  a  party  to  obtain  a  court  order  staying  the  accumula- 
tion of  penalties  upon  demonstrating  a  substantial  probability  of  ultimate  success 
on  the  merits,  irreparable  damage,  and  that  the  equities  clearly  favor  a  stay. 
It  will  be  extremely  difficult  for  any  party  to  satisfy  the  Ijurden  of  proof  necessary 
to  stay  the  accumulation  of  penalties.  Under  such  circumstances,  faced  with 
mounting  penalties,  a  party  will  have  no  practical  choice  but  to  comply. 

We  recognize  that  the  present  law  is  not  sufficiently  strong,  in  that  it  permits 
parties  to  delaj^  the  commencement  of  the  penaltj'  period  by  appealing  from  the 
orders  of  district  courts.  We  feel,  however,  that  a  party  should  be  given  a  day 
in  court  before  the  penalty  period  starts  to  run  and  suggest  that  the  Commission 
be  required  to  obtain  a  district  court  order,  upon  a  showing  by  the  Commission  of 
the  reasonableness  of  the  request,  and  that  the  penalty  period  should  run  frtim 
the  date  of  the  district  court  order. 

We  have  reviewed  carefully  the  statement  Milton  Handler  presented  to^this 
Subcommittee  on  June  3,  1975  and  endorse  his  \\e\l  reasoned  criticism  of  Title 
IV,  the  parens  patriae  section,  which  permits  State  attorneys  general  to  file  anti- 
trust actions  on  behalf  of  citizens  and  the  general  economies  of  their  states. 

The  provision  which  permits  suits  for  damage  to  the  "general  economy"  is 
completely  inconsistent  with  prior  legislation  and  case  law  which  permits  suits 
suits  only  by  those  who  have  been  injured  in  their  "property."  The  courts  will 
struggle,'  without  success,  to  determine  the  appropriate  metes  and  bounds  of 
"general  economy"  and  will  ultimately  impose  arbitrary  judgments  whenever 


3  Proposed  Section  3(k)(l)  of  The  Antitnist  Civil  Process  Act. 
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the.y  ignore  the  traditional  requirement  of  injury  to  property.  There  is  no  e\i- 
dence  that  the  requirement  of  injury  to  property  has  deprived  any  party  of  dam- 
ages for  injuries  which  that  party  has,  in  fact,  suffered.  The  "general  economy" 
concept  wiU  provide  a  windfall  to  states  which  we  do  not  believe  the  Congress 
should  intend  to  give. 

For  much  the  same  reasons,  we  also  agree  with  Professor  Handler's  criticism 
of  the  provision  in  Title  IV  which  allows  aggregate  estimated  damages  to  be 
imposed  without  proof  of  specific  injury. 

We  object  to  the  provisions  in  Title  IV  which  deprive  an  individual  party  of 
the  right  to  proceed  on  his  own  unless  the  party  files  an  intention  to  proceed 
within  thirty  days  of  published  notice  of  the  parens  patriae  action.  This  provision 
apparently  assumes,  incorrectly,  that  all  potential  plaintiffs  will  be  aware  of  the 
published' notice  of  the  parens  patriae  action,  and  also  assumes  that  each  poten- 
tial plaintiff  will  be  able  to  complete  within  thirty  days  the  complex  analysis 
which  mav  be  required  before  the  party  can  know  whether  he  wiU  be  best  advised 
to  proceed  on  his  own  (i.e.,  "opt  out"  of  the  parens  patriae  case)  or  be  represented 
by  the  State  attorney  general.  Suppose,  for  example,  a  potential  plaintiff  has  been 
injured  in  his  business  throughout  the  United  States  and  becomes  aware  that 
attorney  general  of  one  State  has  decided  to  proceed  as  parens  patriae  on  behalf 
of  the  citizens  of  that  State.  How  will  tliat  party  decide  within  thirty  days  whether 
he  wants  his  claim  in  one  State  to  be  represented  by  an  attorney  general? 

On  balance,  we  believe  that  the  parens  patriae  section  will  cause  many  more 
problems  than  it  will  *r»1vp  V.'e  recommend  that  it  be  deleted  from  S.  1284. 
Title  V,  the  premerger  notification  section,  would  require  parties  of  the  modest 
size  described  in  Section  23(a)  to  delay  the  consununation  of  a  merger  during  the 
required  notification  and  waiting  period  described  in  Section  23(b)(1)  and  will 
permit  either  enforcement  agency  to  l:)lock  such  merger  during  the  notification 
and  waiting  period  l)y  commencing  a  proceeding  or  action  dui'uig  such  period 
and  certifying  to  the  district  court  "that  it  or  he  believes  that  the  public  interest 
requires  rehef  pendente  lite  ..."  These  provisions  depart  radically  from  present 
law  which  does  not  automatically  delay  mergers  and  wliich  requires  that  the 
enforcement  agencj^  obtain  a  court  order  if  it  wishes  to  enjoin  consummation  of 
the  merger.  Our  "Committee  is  of  the  opinion  that  the  proposed  changes  are 
misguided  and  should  not  be  made. 

The  requirement  that  all  mergers  of  the  size  described  in  Section  23(a)  be 
delayed  during  a  waiting  period  overlooks  the  fact  that  most  mergers  are  lawful 
imder  the  anti-merger  statute  and  that  the  government  agencies  only  attack 
mergers  in  a  small  number  of  ca-^^es.''  An  arbitrary  waiting  period  will  inhibit  the 
free  flow  of  capital  in  a  depressed  economy.  We  question  whether  there  will  be  a 
significant  increase  in  the  number  of  ]:)locked  mergers  under  the  proposed  BiU  and 
whether  the  advantages  to  be  gained  would  outweight  the  deterrent  to  lawful 
mergers  which  the  waiting  period  would  provide. 

The  provision  which  enables  an  enforcement  agency  to  obtain  an  injunction 
by  certifying  to  the  district  court  that.it  or  he  believes  "that  the  public  interest 
requires  relief  pendente  lite"  substitutes  for  the  reasoned  judgment  of  a  court  the 
belief  of  the  enforcement  agency.  It  will  result  in  the  enjoining  of  many  mergers 
which  courts  would  not  enjoin.  As  a  practical  matter,  many  mergers  which  are 
lawful  and  would  otherwise  take  place  will  be  abandoned  when  an  injunction  is 
issued  on  the  basis  of  the  belief  of  the  enforcement  agency.  Rather  than  engage 
in  extensive  litigation  to  determine  whether  they  can  consummate  a  merger  which 
has  been  enjoined  pendente  lite,  we  believe  that  most  companies  (particularly 
small  companies)  will  decide  to  devote  th'eir  energies  to  other  matters  and  abandon 
the  merger.  Does  it  make  sense  to  give  companies  an  incentive  to  abandon  lawful 
mergers  merely  because  the  enforcement  agency  believes  that  the  public  interest 
requires  relief  pendente  lite? 

Under  present  law,  as  stated  by  Judge  Friendly  of  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit,  motions  for  preliminary  injunctions  "require  a  balancing 
of  public  and  private  interests  of  various  sorts".  Missouri  Portland  Cement  Com- 
pany V  Cargill,  Incorporated  498  F.2d  851,  8.54  (2d  Cir.)  cert,  denied,  43  U.S.L.W. 
3213  (October  15,  1974).  A  va^^t  majority  of  acquisitions  today  are  conglomerate 
acquisitions,  i.e.  not  horizontal  or  vertical,  and  in  such  cases,  as  Judge  Friendly 


<  In  1972  and  1973,  corapames  ^\nth  assets  in  excess  of  $100  million  made  281  and  7-53  acriuisitions.  respec- 
tively; and  73  and  137  companies  with  assets  in  excess  of  $10  million  were  acquired.  Statistical  Report:  FTC 
Rennrt  on  Mrrnns  and  Acquisitions.  During  1972  and  1973  the  Department  of  Justice  filed  17  and  13  com- 
pla'ints,  respectively,  and  the  FTC  commenced  7  and  7  proceedings,  respectively,  with  respect  to  mergers 
(including  those  in  regulated  industries). 
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states,  "there  are  'strong  reasons  for  not  making  the  prohibitions  of  section  7 
so  extensive  as  to  damage  seriously  the  market  for  capital  assets,  or  so  broad  as 
to  interfere  materially  with  mergers  that  are  pro  competitive  .  .  .'  ".  (p.  854) 
Until  now  Congress  has  left  it  to  the  courts  to  distinguish  between  good  and  bad 
mergers  and  we  strongly  urge  that  the  courts  be  permitted  to  continue  that 
function  pursuant  to  a  body  of  law  which  has  developed  over  85  years  and  par- 
ticularly since  1950.  Maintenance  of  a  free  market  for  capital  assets  is  essential 
in  the  long  run  to  combat  inflation;  to  that  end,  it  is  important  that  more  efficient 
companies  be  permitted  to  acquire  the  less  efficient  unless  the  acquisition  threatens 
to  transgress  our  antitrust  standards,  i.e.  unless  the  acquisition  may  substantially 
lessen  competition  or  tend  to  create  a  monopoly  (Clayton  Act,  Section  7). 

Subsection  (g)  of  Title  V  requires  the  court  to  enter  an  order  requiring  the 
acquiring  person  or  persons  to  maintain  the  personnel,  assets,  stock  or  acquired 
firm  as  a  separate  entity  pending  the  outcome  of  an  FTC  proceeding  or  Justice 
Department  action  with  respect  to  the  legality  of  the  acquisition  under  Section 
7  of  the  Clayton  Act  or  Sections  1  or  2  of  the  Sherman  Act.  Courts  presently 
have  the  authority  to  order  such  separation  of  the  acquired  firm  in  appropriate 
cases.  We  question,  however,  whether  separation  should  be  mandated  by  law 
and  suggest  that  the  present  more  flexible  approach  be  retained. 

We  agree  with  the  views  expressed  to  you  bj'  Thomas  Kauper,  Assistant  U.S. 
Attorney  General  in  charge  of  the  Antitrust  Division  of  the  Justice  Department, 
and  by  Lewis  Engman,  Chairman  of  the  Federal  Trade  Commission,  to  the  effect 
that  Subsection  (g)  of  Title  V  is  too  inflexible  in  mandating  complete  divestiture 
of  all  unlawful  mergers  at  a  price  not  to  exceed  the  purchase  price.  In  addition 
to  the  reasons  outlined  by  them,  we  raise  the  question  whether  there  will  be  a 
sufficient  incentive  to  operate  an  acquired  company  efficiently  and  introduce 
improvements  if  there  is  the  clear  prospect  of  complete  divestiture  at  no  more 
than  the  original  price  if  the  case  is  lost.  The  provision  may  engender  "holding 
pattern"  operations  during  litigation  and  be  anticompetitive  in  nature. 

We  agree  with  the  views  of  the  Justice  Department  expressed  to  you  by 
Thomas  Kauper  in  opposition  to  the  provisions  of  Title  VI  which  would  allow  a 
plea  of  nolo  contendere  in  an  antitrust  proceeding  to  be  used  as  prima  facie  evi- 
dence in  subsequent  private  treble  damage  actions.  We  cannot  add  to  the  com- 
pelling arguments  against  the  provision  which  Mr.  Kauper  has  brought  to  your 
attention. 

Title  VII  would,  among  other  things,  extend  the  reach  of  the  Clayton  Act  to 
activities  "affecting  commerce."  We  support  the  change  insofar  as  it  applies  to 
Sections  3  and  7,  but  question  whether  it  should  be  extended  to  Section  2  at 
this  time.  Consistency  with  the  recent  amendment  of  the  Federal  Trade  Com- 
mission Act  to  reach  transactions  affecting  commerce  calls  for  similar  amendment 
of  Sections  3  and  7  of  the  Clayton  Act. 

We  question,  however,  whether  the  reach  of  the  Robinson-Patman  Act  (Sec- 
tion 2  of  the  Clayton  Act)  should  be  so  extended  at  this  time.  The  Robinson- 
Patman  Act  is  basically  a  soft-competition  statute  which  is  not  enforced  by  the 
Department  of  Justice  and  recently  has  been  only  sparingly  enforced  by  the  Fed- 
eral Trade  Commission.  The  Department  of  Justice  is  presently  studying  the 
Robinson-Patman  Act,  with  a  view  to  making  possible  suggested  changes.  It 
might  be  more  appropriate  to  re-examine  the  Robinson-Patman  Act  in  its  entirety, 
rather  than  amend  the  Act  in  this  piecemeal  manner. 

Title  VII  also  provides  that  in  any  action  involving  any  act  to  regulate  inter- 
state or  foreign  trade  or  commerce,  or  to  protect  the  same  against  unlawful 
restraints  or  monopolies,  in  which  the  court  orders  any  party,  or  person  in  privity 
thereto,  to  furnish  discovery,  evidence  or  documents,  and  such  party  or  person 
refuses  on  the  ground  that  foreign  law  prohibits  compliance  with  such  order,  the 
court  may  dismiss  all  or  some  of  such  partj^'s  claims  or  defenses  or  otherwi.«e 
terminate  the  proceeding  or  any  portion  thereof  adversely  to  such  party.  This 
provision  appears  to  constitute  a  knee-jerk  reaction  to  foreign  statutes  which 
prohibit  disclosure  of  information  or  documents.  If  there  is  a  quarrel  with  the 
foreign  law,  the  appropriate  course  to  effectuate  change  is  through  discussion  at 
the  political  or  enforcement  levels.  Nothing  is  accomplished  by  victimizing  a 
party  who  cannot  furnish  evidence  or  documents  by  reason  of  a  foreign  law  which 
prohibits  the  furnishing  of  such  evidence  or  documents.  We  respectfully  recom- 
mend that  the  provision  be  deleted. 
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We  endorse  the  comments  made  to  you  by  Professor  Handler  in  opposition  to 
the  amendment  to  S.  1284  recentlj-  proposed  by  Senator  Bayh.  In  particular,  we 
object  strenuously  to  Senator  Bahy's  proposal  that  any  corporation  guilty  of  a 
Sherman  Act  violation  forfeit  to  the  United  States  Treasury  20%  of  its  gross 
revenues  during  the  period  of  such  violation.  This  proposal  is  confiscatory  in 
nature,  may  well  be  unconstitutional,  and  goes  far  beyond  any  penalty  which  is 
appropriate  to  assure  adherence  to  the  antitrust  laws. 

Robert  A.  Longman, 
George  J.  Wade, 
Sanford  M.  Litvack, 
Joshua  F.  Greenberg, 
William  T.  Lifland, 
George  D.  Reycraft, 
Asa  D.  Sokolow, 
James  R.  Withrow,  Jr., 

Executive  Committee. 
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